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Being  a  COMPLETE  GUIDE  to  Self-Preparation  for  the  Final 
(Pass  and  Honors)  Examinations  of  the  Law  Society. 

By  ALBERT  GIBSON  and  ARTHUR  WELDON. 
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PUBLISHED  MARCH,  7908.     Price  15s.;  posi  free  for  cash,  12s.  5</. 

The  FOURTH  Edition  of  the 

STUDENT'S  FINAL  REVISION  GUIDE. 

By  A.  GIBSON,  A.  WELDON  and  H.  GIBSON  RIVINCTON. 

THE  Questions  and  Answers  in  this  Edition  are  confined 
to  those  set  at  the  Examinations  held  from  January,  1903,  to 
October,  1907,  inclusive,  and  students  should  find  the  book 
very  valuable  to  them  when  revising  their  work,  as  it  will 
not  only  enable  them  to  test  the  knowledge  they  have 
acquired  by  reading  the  text  books,  but  will  put  them  in 
touch  with  the  requirements  of  the  Examiners  of  the  day. 

PUBLISHED  APRIL,  1909.     Price  15r  ;  post  free  for  cash,  12s.  5d. 

A  DIGEST  OF  THE  LAW  OF  TRUSTS. 

By  WALTER  GRAY  HART,  LL.D. 

In  this'  book  the  law  relating  to  Private  Trusts  and  Trustees  ie 
stated  in  the  form  of  a  Code,  with  Notes  and  Illustrative  Cases. 

"Dr.  Hart,  as  is  generally  known,  drafted  the  Bill  to  codify  the  law  relating- 
to  Private  Trusts  and  Trustees,  which  was  considered  and  reported  upon  by  a  Select 
Committee  of  the  House  of  Commons  in  1908;  and  this  book  contains  the  materials 
on  which  the  Bill  was  based.  .  .  .  There  could  be  no  better  basis  for  a  text-bock.  .  .  . 
Should  certainly  be  a  safe  and  thorough  guide  to  all  who  are  learning  about,  and  to  all 
who  have  to  deal  with,  trusts." — Law  Journal. 

"  As  a  desirable  book  of  reference  appeals  not  only  to  lawyers  but  to  the  steadily 
increasing  number  of  laymen  who,  as  members  of  the  banking  and  insurance  com- 
munities, are  concerned  with  the  adminissf -ition  of  trusts." — Law  Times. 

"  Represents  a  careful  examination  of  the  law  of  trusts,  both  cp?e  and  statute 
law." — Solicitors1  Journal. 

Published  January,  1891.     Price  cash,  Is.  6d.  ;  post  free,  Is.  8d. 

TUTOR  AND  PUPILS:  Talks  about  Twelve  Law  Maxims, 

BY  W.  SENIOK,  B.A.,  SOLICITOR. 
Published  February,  1892.      Price  la.;  post  free  for  cash,  Is.  2d. 

DIVERSIONS  OF  AN  ARTICLED  CLERK, 

BY  EOBEET  McLEAN. 


The  "LAW  NOTES  "  Publishing  Offices,  25  &  26,  Chancery  Lane,  W.C. 


PUBLISHED   MAY,  1910. 

Price  £1 :  IDs. ;   post  free  for  cash,  £1 :  4s.  6d. 

A  New  (FIFTH)  Edition 


OF   THE 


STUDENT'S  STATUTE  LAW. 

By  ALBERT  GIBSON,  ARTHUR  WELDON  and 
H.  GIBSON   RIVINGTON,  M.A. 

AMONG  the  new  Statutes  incorporated  may  be  mentioned  the  Trade 
Marks  Act,  1905;  the  Patents  and  Designs  Acts,  1907  and  1908;  the 
Law  of  Distress  Amendment  Act,  1908  ;  the  Death  Duty  provisions  of 
the  Finance  Acts,  1907  and  1910  ;  the  Agricultural  Holdings  Act,  1908  ; 
the  Marine  Insurance  Act,  1906;  the  Public  Trustee  Act,  1906;  the 
Workmen's  Compensation  Act,  1906 ;  and  the  Limited  Partnerships 
Act,  1907. 

All  the  cases  of  importance  relating  to  the  subjects  dealt  with 
have  been  inserted  in  the  notes,  and  no  pains  have  been  spared  to 
make  the  work  complete,  up  to  date  and  accurate. 

"...  The  work  furnishes  a  vwry  complete  epitome  of  the  statutes  to  which  a  student  may  requi  re 
to  refer.  Some  of  the  more  important— such  as  the  Conveyancing  and  Settled  Land  Acts— are  stat  ed 
in  detail,  and  the  leading  decisions  on  these  are  given ;  others  are  stated  shortly,  and  the  decisio  ns 
are  referred  to  only  to  far  as  necessary  for  the  due  understanding  of  their  provisions.  The  use  of 
the  book  is  facilitated  by  the  subjects  under  -which  the  statutes  are  grouped  being  arranged  in  alpha 
betical  order.  The  fulness  with  which  the  statiites  are  collected  and  stated  makes  the  work  valua  ble 
for  the  practitioner  as  well  as  the  student.  In  particular  the  subject  of  Death  Duties  is  so  treated  as 
to  furnish  a  very  useful  epitome  of  the  statute  law." — Solicitor?  Journal,  July  23, 1910. 


The  "LAW  NOTES"  Publishing  Offices,  25  &  26,  Chancery  Lane,  W.C 


GIBSON  &  WKLDOFS 


raklt     t&om 


SEVENTH    EDITION. 


PRIZES  ivon  by  Pupils  of  Messrs.  Gibson  <$r  Weldon. 

NOTE. — The  Clement'*  Inn  (First)  Prizeman  also  takes  the  Daniel  Reardou  Prize. 

Jan.  1897. — ALL  the  Prizes  awarded,  namely,  The  Clement's  Inn  and  The 

John  Mackrell  Prizes. 
April,  1897. — ALL  the  Prizes  awarded,  namely,  Clement's  Inn  and  John  Mackrell 

Prizes.     Also  The  Scott  Scholarship  and  The  Broderip  Gold  Medal. 
Jane.  1897.  — Four  of  the  Six  Prizes  awarded,  namely,  The  Clement's  Inn  Prize, 

The  John  Mackrell  Prize,  The  Clifford's  Inn  Prize,  and  The  New  Inn  Prize. 

Also  The  Stephen  Ileelis  Gold  Medal  and  The  Birmingham  Bronze  Medal. 
Nov.  1897.— No  First  Class  List.     The  Mellersh  Prize. 
Jan.  1898.— Three  of  the  Five  Prizes  awarded,  namely,  The  Clement's  Inn, 

Clifford's  Inn,  and  New  Inn  Prizes.     Also  The  Scott  Scholarship. 
April,  1898. — Three  of  the  Four  Prizes  awarded,  namely,  The  Clifford's  Inn, 

The  New  Inn,  and  the  John  Mackrell  Prizes.   The  Stephen  Heelis  Medal. 
Jane,  1898.— NINE  of  the  TEN  Prizes  awarded,  namely.  Clement's  Inn,  Clifford's 

Inn,  New  Inn.  John  Mackrell  and  Five  Law  Society  Prizes. 
Nov.  1898  —TWO  of  the  THREE  Prizes  awarded,  namely,  The  Travers-Smith 

Scholarship  and  The  John  Mackrell  Prize.     Also  The  Mellereh  Medal  and 

Joint  Winner  of  The  Broderip  Gold  Medal. 
Jan.  1899.— FOUR  (the  first  four)  of  the  FIVE  Prizes  awarded,  namely,  The 

Clement's  Inn,  Clifford's  Inn,  New  Inn,  and  Law  Society  Prizes. 
April,  1899.  —  ALL  the  Prize*  awarded,  namely,  The  Clement's  Inu  and  John 

Mackrell  Prizes.  Also  the  Mellersh  Medal  and  Birmingham  Bronze  Medal. 
June,  1899.— SEVEN  of  the  ELEVEN  Prizes  awarded,  namely,  The  Clement's 

Inn,  Clifford's  Inn,  New  Inn,  John  Mackrell,  and  Three  Law  Society 

Prizes.     Also  The  Scott  Scholarship  and  The  Broderip  Gold  Medal. 
Nov.  1899.— THREE  of  the  FOUR  Prizes  awarded,  namely.  The  Clement's  Inn 

and  The  John  Mackrell  Pri/es.     Also  the  Travers-Smith  Scholarship. 
Jan.  1900.— SIX  out  of  the  SEVEN  Prizes  awarded,  namely.  The  Clement's  Inn, 

New  Inn,  Three  Law  Society,  and  the  John  Mackrell  Prizes. 
April,  1900.— FOUR  of  the  SIX  Prizes  awarded,  namely,  The  Clifford's  Inn, 

Two  Law  Society,  and  the  John  Mackrell  Prizes. 
Jane,    1900. — ALL    the  Prizes  awarded,   namely,   The  Clement's   Inu,   The 

Clifford's  Inn,  The  New  Inn,  and  John  Mackrell  Prizes. 
Nov.  1900. — Two  of  the  Four  Prizemen— The  Clifford's  Inn  and  New  Inn  Prizes. 

Also  the  following  Special  and  Local  Prizes,  viz.,  The  Scott  Scholarship, 

Timpron  Mai  tin,  Atkinson  and  Mellersh  Prizes,  and  Birmingham  Bronze 

Medal. 

Jan.  1901.— The  Clement's  Inn  Prize. 
April,  1901.-  ALL  the  Prizes  awarded,  namely,  The  Clement's  Inn  and  The 

John  Mackrell  Prizes.     Also  The  Birmingham  Bronze  Medal. 
June,  1901.— SIX  out  of  the  EIGHT  Prizes,  namely,  TheClifford's  Inn  Prize,  The 

New  Inn  Prize,  The  John  Mackrell  Prize,  and  Three  Law  Society  Prizes. 

Also  The  Atkinson  and  Stephen  Heelis  Prizes. 
Nov.  1901.— ALL  the  Prizes,  namely,  The  Travers-Smith   Scholarship,  The 

Clement's  Inn,  Clifford's  Inn  and  John  Mackrell  Prizes.     The  first  Ten 

in  the  Honors  List.     Also  The  Broderip  Gold  Medal. 
Jan.  1902.— 24  of  the  29  Honormen,  including  ALL  the  Prizes  (except  the 

oth  Prizt),  namely,   Clement's   Inn,  Clifford's   Inn,   3rd,   4th   and   6th 

(Law  Society  Prizes),  and  The  John  Mackrell  Prize.     Also  The  Scott 

Scholarship,  the  Broderip  Gold  Medal,  The  Clabon  Prize,  The  Timpron 

Martin,  Stephen  Heelis,  and  Atkinson  Prizes. 
April,  1902.— The  ONLY  Prizeman,  namely,  Clement's  Inn  and  John  Mackrell 

Prizeman,  and  0  of  the  10  Honormen. 
June,  1902.— 20  of  the  27  Honormen.     (The  John  Mackrell  Prizeman  was  a 

Postal  Pupil.) 
Nov.  1902.— The  whole  of  the  Honors  List,  with  the  exception  of  1  in  the  Third 

Class ;    including    ALL    the    Prizemen,    namely,   The  Clement's    Inn, 

Clifford's  Inn  and  The  John  Mackrell  Prizeman,  and  The  Travers-Smith 

Scholarshio. 
Jan.  1903.— FOUR  (the  first  4)  of  the  FIVE  Prizemen,  namely,  The  Clement's 

lun.  The  Clifford's  Inn,  The  New  Inn,  Law  Society.     Also  The  John 

Mackrell  Prize. 
April,    1903.— ALL   the  Prizes  awarded,   namely,   The  Clement's   Inn,   The 

Clifford's  Inn  and  The  John  Mackrell  Prizes.     16  of  the  19  Honormen. 


Prizes  won  by  Pupils — continued. 

June,  1903.— SEVEN  of  the  EIGHT  Prizes  awarded,  namely,  The  Clement's 
Inn,  The  New  Inn,  Four  Law  Society  and  The  John  Mackrell  Prizes. 
42  of  the  55  Honormen. 

Nov.  1903. — No  First  Class  List.  13  of  the  15  Honormen,  and  in  addition  the 
Practical  Prize  — The  John  Mackrell.  Also  ALL  THE  SPECIAL  and 
LOCAL  PRIZES  except  a  Joint  Winner  of  the  Clabon  Prize. 

Jan.  1904. — 20  of  the  25  Honormen,  including  Two  Prizemen,  namely,  The 
Clement's  Inn  and  Law  Society. 

April,  1904.— ALL  THE  PRIZES  AWARDED,  namely,  The  Clement's  Inn, 
The  Clifford's  Inn,  The  New  Inn,  Two  Law  Society  and  The  John 
Mackrell.  With  the  exception  of  two  in  the  Second  Class  the  WHOLE 
OF  THE  LIST  were  "  Law  Notes"  Pupils. 

June,  1904.— Again  ALL  THE  PRIZES  AWARDED,  namely,  The  Clement's 
Inn,  The  Clifford's  Inn,  Five  Law  Society  and  the  John  Mackrell,  were  , 
secured  by  Pupils  of  the  Editors  of   "Law  Notes."      41  of  the  47 
Honormen. 

Nov.  1904.— Still  again  ALL  THE  PRIZES  AWARDED,  namely,  The 
Clement's  Inn,  The  Clifford's  Inn,  The  New  Inn,  Six  Law  Society  Prizes, 
The  John  Mackrell  and  the  Travers-Smith  Scholarship,  were  taken  by 
"Law  Notes  "  Pupils.  Also  ALL  the  SPECIAL  and  LOCAL  PRIZES, 
namely,  The  Scott  Scholarship,  The  Broderip  Gold  Medal,  The  Clabon 
Prize,  The  Timpron  Martin  Prize,  The  Birmingham  Gold  Medal,  The 
Stephen  Heelis  Prize,  The  Mellersh  Prize,  and  a  Joint  Winner  of  the 
Atkinson  Prize. 

Jan.  1905.— And  still  again  ALL  THE  PRIZES  AWARDED,  namely, 
The  Clement's  Inn,  The  Clifford's  Inn,  The  New  Inn  and  The  John 
Mackrell.  The  entire  Honors  List  with  the  exception  of  six. 

April,  1905. — The  only  Prize  awarded,  namely,  The  John  Mackrell.  The  whole 
of  the  Honors  List  with  the  exception  of  three. 

June,  1905.— SEVEN  of  the  EIGHT  Prizes  awarded,  namely,  The  Clement's 
Inn,  The  Clifford's  Inn,  The  New  Inn,  3  Law  Society  and  The  John 
Mackrell. 

Nov.  1905.— ALL  THE  PRIZES  AWARDED,  namely.  The  Clement's  Inn, 
The  Clifford's  Inn,  The  New  Inn,  3  Law  Society,  The  John  Mackrell, 
and  the  Travers-Smith  Scholarship.  The  whole  Honors  List  with  the 
exception  of  3  in  the  Third  Class.  Also  ALL  THE  SPECIAL  AND 
LOCAL  PRIZES  with  the  exception  of  two.  The  Scott  Scholarship, 
The  Broderip  Gold  Medal,  The  Clabon  Prize,  and  The  Stephen  Heelis 
Gold  Medal. 

Jan.  1906. -Again  ALL  THE  PRIZES  AWARDED,  namely,  The  Clement's 
Inn,  The  Clifford's  Inn,  The  New  Inn,  2  Law  Society,  and  The  John 
Mackrell. 

June,  1906. -THE  WHOLE  HONORS  LIST,  including  two  John  Mackrell 
Prizes. 

Oct.  1908.— ALL  THE  PRIZES,  namely,  The  Travers-Smith  Scholarship, 
The  Clement's  Inn,  The  Clifford's  Inn,  The  John  Mackrell,  The  New 
Inn,  and  the  Law  Society  Prize.  Also  ALL  THE  SPECIAL  AND 
LOCAL  PRIZES,  namely,  The  Scott  Scholarship,  The  Broderip  Prize, 
The  Clabou  Prize,  The  Atkinson  Prize,  The  Timpron  Martin  Prize,  The 
Stephen  Heelis  Prize,  and  The  Mellersh  Prize. 

Jan.  1907.— Again  ALL  THE  PRIZES,  The  Clement's  Inn,  The  Clifford's 
Inn,  The  New  Inn,  and  The  John  Mackrell.  The  entire  Honors  LiM; 
except  one. 

March,  1907. — The  John  Mackrell  Prize  (only  one  awarded).  9  out  of  11 
Honormen . 

June,  1907.— SIXTEEN  of  the  SEVENTEEN  Prizes  awarded,  namely,  The 
Clement's  Inn,  The  Clifford's  Inn,  The  New  Inn,  and  Thirteen  Law 
Society  Prizes.  55  of  the  59  Honormen. 

Oct.  1907.— ALL  THE  PRIZES  AWARDED,  namely.  The  Clement's  Inn, 
The  Clifford's  Inn,  The  New  Inn,  and  The  John  Mackrell.  17  of  the  20 
Honormen.  Also  ALL  THE  SPECIAL  AND  LOCAL  PRIZES, 
namely,  The  Scott  Scholarship,  The  Broderip  Prize,  The  Clabon  Prize, 
The  Atkinson  Prize,  The  Timpron  Martin  Prize,  The  Stephen  Heelis 
Prize,  The  Mellersh  Prize,  The  Birmingham  Gold  Medal,  and  The 
Birmingham  Bronze  Medal. 

Jan.  1908.— ALL  THE  PRIZES  AWARDED,  namely,  The  Clement's  Inn, 
The  Clifford's  Inn,  The  New  Inn,  and  the  Law  Society  Prize.  26  of  the 
30  Honormen. 


Prizes  won  by  Pupils — continued. 
March,  1908.— THE  WHOLE  HONORS  LIST  (except  the  tmclaased  John 

Mackrell  Prizeman). 
June,  1908.— ALL  THE  PRIZES  AWARDED,  namely,  The  Clement's  Inn 

Prize,  and  The  John  Mackrell  Prize.     34  out  of  the  37  Honormen. 
Oct.  1908.— FOUR  out  of  the  SIX  Prizes  awarded.     Also  all  the  Special  and 

Local  Prizes  except  the  Birmingham  Bronze  Medal. 
Jan.  1909. — No  First  Class  List.     The  only  Prize  awarded,  namely,  The  John 

Mackrell.     14  of  the  18  Honormen.     The  whole  of  the  Second  Class,  aiid 

9  out  of  12  in  the  Third  Class. 
March,  1909.— THE  WHOLE  HONORS  LIST. 
June,  1909.— TWO  of  the  THREE  Prizes  awarded,  namely,  The  Clement's 

Inn  and  The  John  Mackrell  Prizes.     39  out  of  the  43  Honormen. 
Hov.  1909.— ALL  THE  PRIZES,  including  The  Travers-Smith  Scholarship. 

24  of  the  26  Honormen.     Also  ALL  THE  SPECIAL  AND  LOCAL 

PRIZES,  namely,  The  Scott    Scholarship,   The    Broderip  Prize,   The 

Clabon  Prize,  The  Atkinson  Prize,   The  Timpron    Martin  Prize,   The 

Stephen   Heelis   Prize,   The    Mellernh    Prize,   The    Birmingham    Gold 

Medal,  and  The  Birmingham  Bronze  Medal. 
Jan.  1910.— ALL  THE  PRIZES,  namely.  The  Clement's  Inn,  Ae  Clifford's 

Inn,  The  New  Inn,  the  Law  Society,  and   The  John  Mackrell  Prize. 

21  out  of  the  23  Honormen. 
March.  1910. — No  First  Class  List.    The  only  Prize  awarded,  namely,  The  John 

Mackrell.     15  of  the  19  Honormen,  including  the  whole  of  the  Second 

Class. 
June,  1910.— ALL  THE  PRIZES,   namely,   The  Clement's    Inn  Prize,  The 

Clifford's  Inn  Prize,  two  New  Inn  Prizes,  The  Law  Society  Prize,  and 

The  John  Mackrell  Prize.     27  of  the  35  Honormen. 
Nov.  1910.— ALL  THE  PRIZES  awarded,  namely,  The  Clement's  Inn  Prize, 

The  John  Mackrell  Prize,  and  The  Travers-Smith  Scholarship.     23  of 

the    30    Honormen.      Also    ALL    THE     SPECIAL     AND     LOCAL 

PRIZES,   namely,   The  Scott   Scholarship,    The   Broderip    Prize,    The 

Clabon  Prize,    The  Timpron   Martin  Prize,  The  Atkinson   Prize,    The 

Rupert  Bremner  Prize,  The  Birmingham  Bronze  Medal,  The  Stephen 

Heelis  Prize,  and  The  Mellersh  Prize. 
Jan.  1911.— 21  of  the  23  Hononnen,  including  ALL  THE  PRIZES,  namely, 

The  Clement's  Inn  Prize,  The  Clifford's  Inn  Prize,  The  New  Inn  Prize, 

and  The  John  Mackrell  Prize. 
March,  1911. — No  First  Class  List. — The  only  Prize  awarded,  namely,  The  John 

Mackrell.    The  whole  of  the  Second  Class,  and  6  out  of  7  in  the  Third  Class. 


N.B.— During  the  hist  eleven  years  (1900 — 1910)  of  39  First  Prizemen  no  less 
than  32  were  Pupils,  of  31  Second  Prizemen  25  were  Pupils,  of  25 
Third  Prizemen  20  were  Pupils,  57  of  60  Law  Society  Prizes  were 
secured,  and  39  of  45  John  Mackrellmen  were  also  Pupils  of  Messrs. 
G.  &  W.  Of  11  Scott  Scholars  10  were  Pupils,  as  were  also  10  of  the 
11  Broderip  Medallists — The  Travers-Smith  Scholarship  has  beeu  secured 
9  out  of  the  11  times  awarded  since  it  was  founded. 

In  190O  of  96  Honormen  68  were  Pupils. 

1901  of  84  Honormen  67  were  Pupils. 

1902  of  75  Honormen  61  were  Pupils. 

1903  of  121  Honormen  94  were  Pupils. 

1904  of  128  Honormen  111  were  Pupils. 

1905  of  115  Honormen  88  were  Pupils. 

1906  of  99  Honormen  81  were  Pupils. 

1907  of  106  Honormen  96  were  Pupils. 

1908  of  the  109  Honormen  94  were  Pupils. 

1909  of  the  97  Honormen  87  were  Pupils. 

1910  of  the  107  Honormen  86  were  Pupils. 
January  and  March,  1911,  of  the  33  Honormen  29  were  Pupils. 


For  further  particulars,  Fees,  &c.,  address — 

Messrs.  GIBSON  &  WELDON, 

27,  Chancery  Lane,  London,  W.C. 
[Telegrams  :  "  SUASORITTS,"  London.     Telephone,  Holborn  779.] 
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PREFACE 

TO    THE    SEVENTH    EDITION. 


IN  preparing  the  present  Edition  the  Editors 
have  endeavoured  to  incorporate  into  the  text 
the  provisions  of  all  recent  important  Acts,  and 
to  give  the  effect  of  all  important  recent  case  law 

bearing  on  the  subject-matter  of  each  chapter. 

•  » 
*>— 

^  The  provisions  of  the  various  Finance  Acts ; 
the  Matrimonial  Causes  Act,  1907;  the  Deceased 
Wife's  Sister's  Marriage  Act,  1907;  and  the 
Merchant  Shipping  Act,  1906,  have  necessitated 
considerable  revision,  and,  apart  from  emendations 
on  this  account,  some  portions  of  the  book  have 
been  entirely  re-written.  The  alterations  effected 
by  the  July  Rules,  1911,  in  the  procedure  in 
chambers  on  an  Admiralty  reference  have  been 
noted. 

The  Editors  trust  that  the  present  Edition  may 
prove  as  acceptable  as  its  predecessors. 

A.  G 
A.  W. 

H.  G.  U. 
A.  C.  F. 

July,   1911. 
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THE   STUDENT'S 


PROBATE. 

THE  PRINCIPLES  OF  PROBATE  LAW. 


CHAPTER  I. 

WHO  MAY  MAKE  A  WILL. 

A  TESTAMENTARY  instrument  is  not  entitled  to  probate  as  a 
will  unless  made  by  a  person  competent  to  make  a  will.  With 
certain  exceptions,  all  persons  are  deemed  to  possess  the  power 
of  testamentary  disposition.  Those  who  either  possess  no  such 
power,  or  have  only  a  qualified  power,  are:  — 

I.—  The  Sovereign. 

THE  KIXG  may  make  a  will  of  moneys  issued  for  the  privy  Will  of 
jiurse  or  of  moneys  no!  appropriated  to  any  public  service,  or  of 
^•ootls,  chattels,  or  ell'erts  which  have  not  come  with  or  in  right 
of  Ihe  C-ro\\  n.     Tho  will  must  1>  '  in  writing  under  his  Majesty's  Must  he  in 
sign  manual,  but  there  is  no  need  of  witnesses.  The  disposition  g 
is  subject  to  payment  of  the  sovereign's  prival  ••  d  -his    <i\   The  ra,,IU,t  i,«. 
will  cjumot  bo  proved,  as  probate  proceedings  are  in  their  nature 
adverse,  and  no  suit  can  be  brought  against  the  sovereign  (ft). 

(a)  The  Crown  Private  Estate  Act,  1800  (39  &  40  Geo.  3,  c.  88).  s.  10. 

(b)  lie  King  Gtorye  Ilf.,  3  Sw.  &  Tr.  199. 

G.  —  P.D.&A.  B 
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Infaut^mnot 
taaJce  a  wuL 

Exception. 


Will  of  idiot 
void. 


How  far 
deafness  and 
dumbness 
constitute 
idiotcy. 


II. — Infants. 

IT  is  provided  by  the  Wills  Act,  1837  (c),  that  no  will  made 
by  any  person  under  the  age  of  twenty-one  years  shall  be  valid. 
But  if  the  infant  is  a  soldier  in  actual  military  qejvjpft.  ffl  a. 
mariner  or  seaman  at  sea,  he  can  still  make  a  valid  will  of 
personalty  in  the  same  way  as  he  could  have  done  before  the 

flA  *J<r**  ^^JLrt*  ,  *^»   'J  h*  ' 

t  v.  e  V~~~fc—     f*- ^Uv^rKTK<t         tTt  < 


III. — Idiots,  Lunatics,  and  the  like. 

AN  IDIOT  cannot  make  a  valid  will;  his  will  is  void,  even 
though  on  the  face  of  it  it  would  appear  to  be  made  rather  by 
a  reasonable  man  than  by  one  void  of  discretion. 

A  DEAF  AND  DUMB  PERSON,  if  deaf  and  dumb  from  birth, 
is  primd  facie  an  idiot,  and  a  will  made  by  such  a  person  is 
presumed  to  be  void;  but  the  presumption  may  be  rebutted, 
and  inasmuch  as  such  persons  nowadays  are  often  taught  to 
write,  there  seems  to  be  no  reason  why  a  written  will  com- 
plying with  the  formalities  required  by  the  Wills  Act  should 
be  held  invalid  merely  because  the  testator  was  born  deaf  and 
dumb.  Persons  who  have  since  their  birth  lost  their  hearing 
and  speech  may  write  out  their  wills,  but  if  unable  to  write 
are  in  the  same  position  as  those  born  deaf  and  dumb.  A 
person  born  deaf,  dumb,  and  blind  cannot  make 


Will  of  blind        A  BLIND  PERSON  may  make  a  will:  but  it  must  be  read  to 
,  him  before  witnesses  and  in  their  presence  acknowledged  by 
rr.Tf."*  the  testator,  or  at  least  proof  must  be  given  that  he  knew  and 
approved  of  its  contents  (e). 


Will  of 
lunatic  void ; 


A  LUNATIC  cannot  make  a  will  during  the  time  of  his  in- 
sanity.    Whether  the  testator  was  sane  or  not  at  the  time  of 

(c]  1  Viet.  c.  26,  s.  7. 

(d]  Wills  Act,  1837,  s.  11 ;  lie  Farqnhar,  4  Notes  of  Cases,  651.     And 
see  post,  p.  1 1 . 

(e]  Edwards  v.  Fincham,  4  Moo.  P.  0.   198;    Da/as  v.  Croft,  3  Moo. 
P.  C.  136. 
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executing  the  will,  is  a  question  of  fact  in  each  case,  but  it 
a  testamentary  paper,  rational  on  the  face  of  it,  is  shown 
fo  have  been  executed  and  attested  as  required  by  law,  it  is 
presumed,  in  the  absence  of  any  evidence  to  the  contrar.y,_that  it 
a  person  of  competent  understanding.  I_f,  how- 


_ 

ever,  there  is  conflicting  evidence  of  sanity  on  the  one  side  and 
insanity  on  the  other,  the  jury  ought  to  be  satisfied  that  the 
will  is  the  will  of  a  competent  testator,  and  the  onus  of  proving 
this  lies  on  the  party  who  sets  up  the  will  (/). 

A  will  made  in  a  lucid  interval  by  a  person  usually  non  unless  made 
compos  mentis  is  good,  even  though  he  has  been  found  lunatic  1^™™!."°' 
I>y  inquisition  (g}.  Where,  however,  there  is  habitual  in- 
sanity, especially  it'  tin;  testator  has  been  found  lunatic  by 
inquisition,  the  party  who  asserts  the  execution  of  a  will  during 
a  lucid  interval  is  saddled  with  the  onus  of  proving  it;  and 
of  proving  not  merely  a  cessation  of  violent  symptoms  of  the 
disorder,  but  a  restoration  to  the  faculties  of  the  mind  suffi- 
cient to  enable  the  testator  soundly  to  judge  of  his  act(^). 
In  the  absence  of  direct  proof  that  the  will  was  or  was  not 
executed  during  a  lucid  interval,  the  rationality  or  otherwise 
of  the  will  itself  may  be  taken  as  a  guide  to  the  condition  of 
the  testator's  mind  at  the  time  of  execution,  and  if  it  is 
rational  the  presumption  will  be  in  favour  of  the  will  (i). 
Reports  made  under  the  Lunacy  Act,  1890  (/c),  cannot  be  re- 
ceived in  evidence  to  support  the  alleged  lunacy  of  a  testator, 
since  such  reports  are  to  be  filed  and  kept  secret  (Z). 

As  to  the  effect  of  partial  insanity  on  the  validity  of  a  will,  Monp- 
it  is  established  by  the  case  of  Banks  v.  Goodfellow  (m)  that 

(  /•)  Button  v.  Sadler,  3  C.  B.  N.  S.  87  ;  Si/mes  v.  Green,  1  Sw.  &  Tr. 
401. 

(g)  Re.  Walker,  (1905)  1  Ch.  160,  at  p.  172. 

(h]  Cartwriyht  v.  (Jartwright,  1  Phill.  90;  Prynsep  V.  Dyce  Sombre,  10 
Moo.  P.  C.  247  ;  Att.-Oen.  v.  Parnther,  3  Bro.  C.  C.  441. 

(*)  Scruby  v.  Fordham,  1  Add.  70;  McAdnm  v.  Walker,  I  Dav.  178. 

(K)  53  &-54  Viet:  c.  5,  ss.  185,  186. 

(I)  Roev.  Nix,  (1893)  P.  55. 

(TO)  L.  E.  5  Q.  B.  549. 
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partial  unsoundness  not  affecting  tho  geiicral  faculties,  and 
not  operating  on  the  mind  of  a  testator  in  regard  to  his  testa- 
mentary disposition,  will  not  deprive  him  of  the  power  to  make 
a  will;  that  is  to  say,  if  the  testator  is  of  unsound  mind  on 
points  wbioh^in  no  wav  affect  the  disposition  he  has  made 
by  will,  the  will  is  allowed  to  stand  (w).  Abnormal  repul- 
sion towards  a  child  or  to  persons  having  natural  claims  on  the 
testator's  bounty,  is  evidence  of  a  mental  defect  on  the  part 
of  the  testator,  and  affords  a  ground  for  impeaching  a  will  dis- 
inheriting those  persons  (o).  Generally,  if  the  will  itself  in 
part  "sounds  to  folly,"  while  reasonable  enough  in  other  parts, 
the  presumption  will  be  thai  the  whole  will  is  tainted  with  the 
testator's  insanity  (p);  but  the  presumption  may  bo  rebutted 
by  showing  that  the  deceased  conducted  himself  up  to  his  death 
in  the  ordinary  concerns  of  life  as  a  sane  man  (q) . 


Wills  of 

drunkards. 


A  DRUKKARD  during  the  time  of  his  drunkenness,  if  it  is  so 
excessive  as  to  deprive  him  of  his  reason  and  understanding, 
cannot  make  a  valid  will  (r) . 


Essential*  of 

testamentary 
capacit 


In  short,  no  one  can  make  a  will  unless  he  can  (a)  under- 
stand the  nature  of  the  act  and  its  effects;  (b)  understand  the 
extent  of  the  property  of  which  he  is  disposing;  and  (c)  com- 
prehend and  appreciate  the  claims  to  which  he  ought  to  give 
effect  (s) .  If,  however,  the  testator  at  the  time  of  giving  in- } 
structions  to  a  solicitor  to  prepare  his  will  was  competent  to 
make  a  will,  the  will  is  valid  although  at  the  time  of  execu- 
tion he  was  too  ill  to  understand  the  contents  of  it,  provided 
he  is  conscious  of  having  given  the  instructions  and  believes 
that  the  will  has  been  prepared  in  accordance  with  thcm(£). 


(•«)  See  also  Smee  v.  S-mte,  a  P.  I).  84. 

(o)  Soughlon  v.  Knight,  3  P.  &  D.  64. 

(]>)  Be  Watts,  1  Curt.  594. 

(<?)  Arbery  v.  Ashe,  1  Hagg.  Ecc.  214. 

(r)  Ayrey  v.  Hill,  2  Add.  210. 

(«)  Per  Cockburn,  C.J.,  in  Banks  v.  Ooodfellow,  L.  B.  5  Q.  B.  at  p.  565. 

(«)  Parker  V.  Felgate,  8  P.  D.  171 ;  Ptrcrn  v.  Perera,  (1901)  A.  C.  354. 
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IV.— Aliens. 

By  virtue  of  the  Naturalization  Act.  1870  (u\  aliens  may  Wills  of 
now  freely  dispose  of  property  by  will . 

V.  —Married  Women. 

The  general  rule  at  common  law  was  that  a  feme  covert  At  common 
could  not  make  a  will,  as  her  property  during  coverture  vested  ^^fj^   ( 
in  her  husband ;    and   by  the  Wills  Act,  1837,  s.  8,  it  was  women  not 
enacted,   that  no  will    made   by  a  married  woman  should   be  good™  7 
valid  except  such  as  she  might  have  made  before  the  Act. 

Tt   lias,  however,  been  provided  by  the  Married  Women's  Married 
Property  Act,  1882  (#),  that  a  married  woman  may  dispose  by  ^roin<*°  a 
will  of  her  separate  estate  as  if  she  wore  a  feme  sole.    On  this  Act,  1882^ 
enactment   it  was  held   in   Re  Price,  Stafford  \.  Staff  ord(y},  Re  price. 
that  this  power  of   making  a  will  only  applied  to  ''separate 
property,     properly  so  called,  that  is,  to  property  which  came 
to  a   woman  while  under  coverture;  and  that  the  will  of  a 
married  woman  made  during  coverture  would  not  include  pro- 
perty which  came  to  her  after  the  coverture  had  determined 
by  the  death  of  her  husband.     rCp  pass  suqh  property  the  will 
must,  have  been  re-executed.     But  this  decision  has  no  appli- 
cation to  the  wills  of  women  dvimyjOj.y)rMajjtej^thn  ;~>tb  pp.npm- 
bor,    1893,  since  sect.    3    of    the    Married    Women's   Property   ^arrit.d 
Ad,    180:),  provides  that  sect.    24  of  the   Wills  Act,   1837,  Women's 

-  ,•  .  —  i  t  f  '  y —  .  .  Property 

lyhicn  enacts  that  in  the  absence  or  a  contrary.,  intention  a  Act,  1893. 
will  shall  he  deemed  to  speak  from  the  death  of  the  testator, 
shall  apply  to  the  will  of  a  married  woman  made  during 
cpverture,  whether  she  is  or  is  not  possessed  of  or  entitled  to 
any  separate  property  at  the  time  of  making  it,  and  that  such 
will  shall  not  be  required  to  be  re-executed  or  republished 
after  the  death  of  her  husband.  This  provision  applies  to 
wills  made  before  the  5th  December,  1893,  provided  the  testa- 
trix died  on  or  after  that  date  (z) . 

(w)  33  Viet.  c.  14,  s.  2. 

(0)  45  &  46  Viet.  c.  75,  s.  1  (1). 

(y)  28  C.  D.  709. 

(f)  R,'  Hy/V.  Hy/V  v.  Mn/<,t,  (18?»5)  2  Oh.  11»>. 
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Probate  of  |j  lnay  be  here  remarked,  that  the  will  of  a  married  woman 

married  . 

woman's  will  dealing  with  her  separate  estate  will  now  be  admitted  to  pro- 
withmirauv*  bate  *n  tne  or^marj  ^orm,  without  limiting  the  grant  or 
limitation.  reciting  in  it  the  separate  estate  of  the  testatrix  («).  But  this 
practice  of  granting  probate  of  the  will  of  a  married  woman 
without  any  limitation  does  not  affect  the  beneficial  interest 
^ii'  any)  of  the  husband,  and  therefore  he  still  possesses  the 
right  to  claim  from  the  executor  property  which  his  wife  had 
no  right  to  dispose  of,  without  having  to  obtain  a  revocation 
of  the  probate  and  a  fresh  grant  to  himself  (6);  and  even 
though,  being  appointed  executor  of  his  wife's  will,  he  prove 
the  will,  he  would  not  thereby  lose  his  right  to  claim  such 
property  (c).  And  he  has  still  a  right  to  a  grant  of  letters 
of  administration  of  such  property  as  his  wife  could  not  dis- 
pose of  by  will,  although  she  made  a 


from 


Of  property 
vested  in  her 
executrix  : 


Of  chattels 

with 

ascent  at  ner 

Imsband  : 


Apart  from  the  provisions  of  the  Married  Women's  Property 
Acts,  a  married  woman  could,  and  still  can,  make  a  will  in  the 
following  cases:  — 


(a) 


She  may  make  a  will  of  property  which  she  takes  in  the 
character  of  executrix,  as  her  husband  takes  no 
beneficial  interest  in  such  property;  that  is  to  say, 
she  can  by  her  will  continue  the  chain  of  executor" 
ship  (e) . 

(b)  She  may  make  a  will  of  chattels  vested  in  the  husband 
in  his  marital  right,  with  her  husband's  assent,  and 
the  assent  may  be  given  for  the  first  time  after  the 
wife's  death  (/) .  But  it  must  be  an  assent  to  the 
particular  will  made,  and  not  a  general  assent  (g),  and 


(a)  Probate  Kules,  March,  1887  ;  and  see  Re  Price,  12  P.  D.  137  ;  and 
Re  Horn/ray,  12  P.  D.  138,  n. 

(b)  Smart  v.  Tranter,  43  C.  D.  587. 

(c)  Re  Atkinson,  (1899)  2  Ch.  1. 

(d)  Re  Donovan,  78  L.  T.  567. 

(c)  Scammell  v.  Wilkinson,  2  East,  552. 
(/)  Elliott  v.  North,  (1901)  1  Ch.  424.      . 
(g)  Willock  v.  Noble,  L.  E.  7  H.  L.  580. 
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it  may  be  revoked  at  any  time  before  the  will  is 
proved,  unless  the  husband  lias,  after  the  wife's  death, 
acted  under  or  agreed  to  the  will  (A).  Further,  the 
assent  of  the  husband  is  merely  a  waiver  of  his  own 
rights  as  administrator  to  his  wife,  and  is  only 
effectual  should  he  survive  her:  therefore,  if  he  pre- 
droease  her,  the  wife's  will  cannot  be  proved  (i).  A 
'grant  to  the  husband  of  probate  of  his  wife's  will 
l^jdoes  not  by  itself  operate  as  an  assent  (fc)  .  In  the 
case  of  persons  married  since  1882,  the  husband  has 
ho  marital  right  to  his  wife's  chattels,  and  this  para- 
graph must  consequently  be  read  as  applicable  only 
to  women  married  before  1883. 

(o)  A  married  woman  may  execute  by  will  a  power  given  to  Of 
her  and  exercisable  by  will,  whether  the  property  be 
real  or  personal;  and  by  the  present  rule  the  Court  P°wer: 
grants  probate  of  such  will,  or  letters  of  administra- 
tion with  the  will  annexed,  without  reciting  in  the 
grant  the  power  under  which  the  will  has  been  made, 
or  in  any  way  limiting  the  terms  of  the  grant  (/)  . 

(d)  A  wife  judicially  separated  from  her  husband  may  dis-  °f  property 

.       ,    .  .  acquired 

pose  oi  property  acquired  by  her  since  the  date  01  the  judicial 


decree  (w)  ;  and  a  wife  who  has  obtained  a  protection 
order  (w),  or  an  order  that  she  need  no  longer  cohabit  order: 
with  her  husband  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895,  is  during  its  continu- 
ance in  a  similar  position. 

(e)  A  married  .woman  may  (iispuse  by  will  of  the  beneficial  Qf  Bmpftrty 

"  .  which  is 

interest  in  any  prop  rt  y  expressly  p-iv  >n  to  her  tor  her  separate 

/    \ 

separate  use  (o)  . 


(A)  Maa&  v.  Sheffield,  1  Robertson,  364. 
(j)   Willock  v.  Noble,  L.  R.  7  H.  L.  580,  at  p.  591. 
2  Ch.  1. 


(I)  Probate  Rules,  March,  1887  ;  and  see  He  Horn/ray,  12  P.  D.  138,  n. 
(m)  Miitrimoaial  Causes  Act,  1857,  s.  25. 
(n)  Matrimonial  Causes  Act,  1857,  s.  21. 
(o)  Taylor  v.  Meads,  4  D.  J.  &  S.  597. 
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Wjll  of  Queen 
Consort. 


A  woman  whose  husband  is  a  convict  may  make  a  will 
of  property  acquired  by  her  after  his  conviction  (p). 

(g)  A  married  .woman  can  make  a  will  when  her  husband  is 
legally  dead:  e.g.,  has  gone  abroad  and  has  been 
continuously  unheard  of  For  seven  years  (g). 

(h)  The  Queen  Consort  may  make  a  will  without  the  consent 
of  her  lord. 


(i)  Under  the  G,uardiM"«hip  y^  fofanfcy  Ayfo  ]ffiffT  tho  mother 
of  an  infant  may  by  will  appoint  a  person  to  be 
guardian  of  the  infant  after  the  death  of  herself  and 
her  husband;  further,  she  may  provisionally  nominate 
some  person  to  act  as  guardian  after  her  death  jointly 
with  her  husband,  and  the  Court  may  confirm  the 
appointment  of  the  person  so  nominated  if  the  father 
is  shown  to  be  unfitted  to  be  sole  guardian. 


A  second  marriage  revokes  the   will  of  a  married  woman; 
before    marriage    will   not   revive   on    her 

WHH^M*M*^*aMM^^nMM«H^M^^^aMMM^^MM  tf*~~+*^,.^r^  -    n 


husband's  death  without  re-execution. 


Will  of  mar- 
ried woman 

revoked  by       and  a  ,will  made 
subsequent 
marriage. 


A  married  A.  married  woman  cannot   even  now  make  a  will  under  the 

give  lands^by   provisions  of  the  Gifts  for  Churches  Act,  1803  (r),  and  there- 
will  for  a         foiv  rannot  give  property   for  the  erection  of  a  church  under 
that  Aot(«). 


church. 


Wills  of 
persons  in 
Royal  Navy. 


ities 


VI — Seamen  in  Royal  Navy. 

Wills  executed  by  persons  who  subsequently  enter  the  Royal 
Xavy  will  not  pass  pay,  bounty,  or  prixe  money  to  which  they 
afterwards  become  entitled;  and  a  will  executed  by  a  sailor  in 
the  navy  will  be  void  if  written  on  the  same  instrument  as  a 
power  of  attorney.  To  pass  money,  &c.  acquired  in  the  service, 

(p)  Me  Martin,  2  Robertson,  405. 
(q)  Nepean  v.  Doe,  5  B.  &  A.  86. 
(r)  43  Geo.  3,  c.  108. 
(«)  Clements  Y.  Ward,  35  C.  D.  589. 
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unless  the  testator  has  ceased  to  serve  as  a  seaman  or  marine,  required  to 
nojb  only  must  the  will,  whether  made  on  board  ship  or  else-  ^uiT^Ln 
where,  bo  executed  with  the  formalizes  required  by  the  Wills  the  service. 
Act  in  the  case  of  ordinary  persons,  but  certain  special  modes  \g4hAjt\4 
of  execution  must  also  IK>  observed.  Thus,  ojte  of  the  wit-  £  itr 
nesses  must  be  a  commissioned  officer,  chaplain,  or  warrant  ft** 
or  subordinate  officer  of  the  navy,  marine,  or  army.  If  the 
will  is  made  elsewhere  than  on  board  ship,  one  of  the  witnesses. 
jJL_not  an  officer  or  chaplain  as  above,  must  be  the  governor. 
agent,  physician,  surgeon,  assistant-surgeon,  or  chaplain  of  a 
naval  hospital  at  home  or  abroad,  or  a  .justice  of  the  peace, 
or  the  incumbent,  curate,  or  minister  of  a  church  or  place  of 
worship  in  the  parish  where  the  will  is  executed,  or  a  British 
consular  officer,  or  an  officer  of  customs,  or  a  notary  public, 
or  a  solicitor,  or  in  Scotland  a  law  agent.  Sometimes  one 
witness  is  sufficient.  Thus,  if  a  seaman  make  a  will  while 
he  is  a  prisoner  of  war,  it  will  be  sufficiently  executed  if  it 
is  in  writing  signed  by  him,  and  his  signature  is  made  or  ac- 
knowledged by  him  in  the  presence  of,  and  is  in  his  presence 
attested  by,  a  commissioned  officer  or  chaplain  of  his  Majesty's 
naval,  marine,  or  military  forces,  or  a  warrant  or  subordinate 
officer  of  the  navy,  or  the  agent  of  a  naval  hospital,  or  a  notary 
public.  Besides  this,  the  will  is  valid  if  made  according  to 
the  forms  required  by  the  law  of  the  place  where  it  is  made. 
The  Admiralty  may,  however,  dispense  with  all  formalities  in 
cases  in  which  it  thinks  compliance  with  them  may  properly 
be  dispensed  with,  and  in  that  case  a  seaman's  will  may  pass 
pay,  bounty  and  prize  money  though  not  executed  as  statute 
law  requires  (£). 

VII  — Traitors,  Felons  and  Outlaws. 

Traitors  and  felons  have  apparently  always  been  capable  of  Wills  of 
making  wills  of  property  not  forfeited  by  their  conviction, 
and  this  power  is  not  affected  by  the  Forfeiture  Act,  1870  (u}. 


(<)  Navy  and  Marines  (Wills)  Acts.  1865  and  1897  (28  &  29  Viet.  c.  72, 
and  60  Viet.  cTTo). 

(u)  33  &  34  Viet.  c.  23. 
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As  that  Act,  however,  abolished  forfeiture  for  treason  or 
felony,  it  has  greatly  increased  the  property  on  which  the  will 
of  a  traitor  or  felon  can  operate.  Forfeiture  on  outlawry  was 
not  abolished  by  the  Act,  so  that  an  outlaw  is  still  practi- 
cally unable  to  make  an  effectual  will,  since  he  has  no  property 
oT  which  he  can  dispose.  But  outlawry  is  only  possible  now 
in  criminal  proceedings,  having  been  abolished  in  civil  pro- 
ceedings by  the  Civil  Procedure  Acts  Repeal  Act,  1879  (x). 

(x)  42  &  43  Viet.  c.  59. 
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CHAPTER  II. 

THE  WILL  AND  ITS  REQUISITES. 


I. — Necessity  of  Writing. 

A  WILL  must  now  be  in  writing,  since  the  provisions  of  the  Wills  may  be 
Statute  of  Frauds  allowing  nuncupative  wills  of  chattels  have  stance ;  but 
Been  repealed  by  the  Wills  Act,  1837.     It  may,  however,  be 
written  on  any  kind  of  substance,  and  pjmcil  writing  is  suffi- 
cient, though  pencil  alterations  made  before  execution  in  an 
ink-written  will  are  presumed  to  be  deliberative  and  not  final,  so 
that  the  original  writing  will  have  effect  (a) .     Any  language 
may  be  employed,  or  even  numbers  and  letters  explained  by 
a  key. 


The  Wills  Act,  1837  (6),  however,  contains  an  express  pro-  except  wills  of 
vision  that  any  soldier  being  in  actual  military  service,  or  any  and 


mariner  or  seaman  being  at  sea,  may  dispose  of  his  personal  Qfl  active 
estate  as  he  might  have  done  before  the  making  of  the  Act, 
i.e.,  he  may  declare  his  wjll  hv  fl.nv  wrjjHng,  attested  or  un- 
attested,  or  by  word  of  mouth,  even  if  the  declaration  is  not 
spontaneous  but  is  made  at  the  instigation  of  the  military  or 
naval  authorities  (c)  .  In  order  to  constitute  "actual  military 
service  "  there  must  be  a  state  of  war  existing,  and  the  soldier 
must  have  taken  some  step  under  orders  preparatory  to  joining 
the  forces  In  the  field  («?),  or  there  must,  at  any  rate,  b«  a 


(a)  Hawket  v.  ffawkes,  1  Hagg.  EJX-.  322. 

(b)  Sect.  11. 

(c)  Be  Scott,  (1903)  P.  243. 

(d)  Re  Hiscock,  (1901)  P.  78. 
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who  may          mobilization    order   affecting   him(e).      The   term  "  seamen " 

make  uuii-         •  —  

cupative  wills  includes  a  purser,  stall'  surgeon,  and  officers  as  well  as  common 

o  attels.  seamen  (/;.  and  merchant  seamen  as  well  as  seamen  in  the 
ro\;il  na\  \  ;/  .  A  seaman  ran  make  a  imneupat  ive  will  even 
if  he  is  actually  on  shore  provided  he  has  not  been  paid  off, 
and  even  if  his  vessel  is  permanently  stationed  in  harbour  (h). 

tThe  Board  of  Trade  may,  however,  refuse  to  deliver  any  pro- 
perty of  a  deceased  seaman  which  comes  into  its  hands  to 
a  person  claiming  under  a  merely  verbal  will(i). 

II.— Form  of  a  Will. 
The  form  of  a  paper  does  not  affect  its  title  to  probate,  pro- 


form 

for  a 


"wOT"  vided  that  the  intention  of  its  author  is  that  it  should  operate 
after  his  death,  so  that  a  deed,  a  bond,  a  letter,  or  a  draft  on  a 
banker  may,  ii'  they  ans\\cr  the  above  proviso,  and  be  duly 
executed,  be  testamentary  instruments.  In  fact,  any  duly 
executed  writing  may  be  admitted  to  probate  if  it  appears 
either  quits  face  or  bv  extrinsic  evidence  that  it  was  the  writer's 
intention  to  confer  benefits  by  it  which  would  be  conferred  by 
it  if  considered  as  a  will,  and  if  death  was  the  event  which 
was  to  give  effect  to  it  (fc) .  But  a  paper  which  directs  a  benefit 
to  be  conferred  on  a  person  without  reference,  express  or  im- 
pjied,  to  the  death  of  the  party  conferring  it,  cannot  be  con- 
sidered a  will  in  the  absence  of  extrinsic  evidence  to  show  an 
intention  that  it  shall  operate  as  a  will  {/  .  And  no  disposition 
which  is  not  revocable  is  entitled  to  probate  as  a  will  (m) . 

Joint  wills.  A  joint  will  b}'  two  or  more  persons  was  held  not  to  be  good 

(e)  OaUward  v.  Knee,  (1902)  P.  99.     See  also  Re  Gordon,  21  T.  L.  R. 
65«i;  Drummond  v.  Pariah,  3  Curt.  522  ;    White  v.  Repton,  ihitl.  818. 
(/)  He  Sounders,  L.  R,  1  P.  &  D.  16  ;  Re  Hayes,  2  Curt.  338. 
(g)   Morrell  v.  Morrell,  1  Hagg.  Ecc.  51. 
.  (h)  Re  McMurdo,  L.  R.  1  P.  &  D.  540 ;  Re  Lay,  2  Curt.  &75  ;  Re  Austen, 

2  Robertson,  611. 

(**)  Merchant  Shipping  Act,  1894,  s.  177. 

(k)  Re  Slinn,  15  P.  D.  156. 

(i)   Olynn  v.  Oglander,  2  Hagg.  Ecc.  428  ;  King's  Proctor  v.   Daines, 

3  id.  218 ;   Thorncroft  v.  Lashmar,  2  Sw.  &  Tr.  479. 
(m)  Re  Robinson,  L.  R.  1  P.  &  I).  384. 
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in  Hobson  v.  Blackburn  (n}.  But  this  seems  inconsistent  with 
the  later  case  of  He  Strawy  (o),  in  which,  when  the  survivor 
of  two  parties  to  a  will  died,  probate  of  it  was  granted  as  the 
will  of  both;  and  with  the  case  of  Re  Jessie  Piazzi  Smyth  (p), 
in  which  probate  was  granted  to  the  husband  of  so  much  of 
a  joint  and  mutual  will  made  by  husband  and  wife  as.  became 
operative  through  the  death  of  the  wife.  If,  however,  the  will 
contains  an  express  direction  that  it  is  not  to  come  into  effect 
until  the  death  of  the  survivor,  probate  cannot  be  granted  in 
the  lifetime  of  either  (q). 

A  joint  will  must  not  be  confused  with  mutual  wills.  Joint  Mutual  will*. 
wills  are  often  mutual,  but  not  necessarily  so.  The  chief  point 
to  be  noticed  about  mutual  wills  is  that  the  surviving  testator, 
after  accept in<r  u  benefit  under  the  will  of  the  other  testator, 
practically  cannot  revoke  his  will,  since  the  persons  disap- 
pointed by  tho  IT  vocation  Avould  have  a  claim  against  his  estate 
for  the  amount  of  benefit  conferred  upon  them  by  the  revoked 
will  (rY- But  so  long  as  bath  testators  are  alive  either  can 
revoke  his  will  on  giving  notice  to  the  other,  and  without  notice 
if  he  dies  before  the  other  (g).  • 

III. — Testamentary  Intention. 

A  will  must  be  executed  anir^o  tcstandi.  so  that  a  will  exe-  wills  must  be 
cuted  in  jest,  though  attended  with  all  the  proper  formalities, 
will  be  nevertheless  set  aside  (t).  Again,  if  the  testator  exe- 
cutes a  will,  'mistaking  it  for  a  different  one,  it  will  be  rejected, 
since  it  is  essential  that  the  testator  should  know  and  approve 
of  the  contents  of  the  will(w).  If,  however,  the  testator  is 
shown  to  have  known  of  the  contents  of  his  will,  nothing  nan 

(»)  1  Add.  277. 

(«)  Dea.  &  Sw.  7. 

( j»)  (1898)  P.  7. 

(9)  Re  liaine,  1  Sw.  &  Tr.  144;  and  see  lie  Groftoii,  13  T.  L.  R.  37-J. 

(r)  Dufour  v.  Pereira,  1  Dick.  419. 

(«)  Stone  v.  Ifoskins,  (1905)  P.  194. 

(t)  See  Nicholls  v.  Nfcfiolls,  2  Phillim.  ISO. 

(«)  Re  Hunt,  L.  E.  3  P.  &  D.  250;  Re  Meyer,  (1908)  P.  353. 
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be  added  or  omitted  after  his  death  on  the  ground  of  mis- 
take (x),  Mid  his  execution  of  the  will  is  sufficient  proof  of 
his  knowledge  and  approval  of  the  contents  except'  where  there 
is  some  suspicion  attaching  to  the  document  (y).  If  the  will 
has  been  read  over  by  or  to  a  capable  testator,  he  must  usually 
be  taken  to  have  both  known  and  approved  of  the  contents; 
but  this  is  not  an  absolute  rule  of  law,  and  the  jury  may  find 
that  he  did  not  really  approve  of  the  contents  owing  to  fraud, 
or  to  the  will  having  been  improperly  read  over  to  him  (2) . 

It  is  essential  to  the  validity  of  a  will  that  the  execution  of 
it  should  not  have  been  brought  about  by  force,  fear,  fraud  or 
undue  influence.  To  take  these  in  their  order:  — 


Wills 

obtained  by 
force; 
orfear: 


or  fraud, 
are  void. 


Alteration  ' 
prevented 
by  threats. 


(i)  Actual  Force,  Fear,  or  Fraud. 

Actual  force  used  to  compel  the  testator  to  make  his  .will 
prevents  the  will  from  being  good  (a) .  And  if  the  testator  acts 
under  the  influence  of  a  just  and  reasonable  fear  of  death, 
bodily  hurt,  imprisonment,  or  loss  of  goods,  &c.,  and  would  not 
without  such  fear  have  executed  the  will,  it  will  not  be  valid. 
The  question  whether — all  circumstances  being  considered — the 
L'eur  is  a  just  one  is  for  the  determination  of  the  jydge. 

If  a  will  is  obtained  by  fraud,  it  cannot  stand.  What 
amounts  to  fraud  sufficient  to  invalidate  a  will  depends  on  the 
capacity  or  understanding  of  the  person  deceived,  and  on  the 
circumstances  of  each  particular  case. 

Similarly,  if  a  testator  is  prevented  by  threats  from  altering 
his  will,  the  Court  may  declare  the  persons  exercising  the 
coercion  trustees  of  the  benefits  they  take  under  the  will  (6). 

(ii)  Undue  Influence. 

The  exercise  of  undue  influence,  in  its  legal  meaning,  by  one 
person  over  another,  in  order  to  procure  a  will  in  favour  of 

(x)  Collins  v.  Elstone,  (1893)  P.  1. 
(y]  Guardhoutr  v-  Jilarkhwrn   L.  R.  1  P.  &  D.  116. 
(z) "T^icf^Ftdton^^ndrew,  L.  R.  7  H.  L.  418;  Oarnett-Botfidd  v. 
Garnett-Botfidd,  (1901)  P.  335. 
(a)  Mountain  v.  Bennett,  1  Cox,  355. 
(6)  Beits  v.  Doughty,  5  P.  D.  26. 
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himself  or  some  third  person,  renders  the  will  of  no  effect. 
What  amounts  to  legal  undue  influence  depends  in  great 
measure  on  the  circumstances  of  each  case.  But  the  following 
points  have  been  established:  — 

(a)  Mere  .honest  intercession  and  persuasion  may  be  used  by  what  con- 
a  manTin  order  to  procure  a  will  in  favour  of  himself. 


But  persuasion  used  to  a  testator  who  is  on  his  death-  fluence. 
bed,  or  in  a  weak  state  of  health,  may  be  equivalent 
to  force  inspiring  fear  —  e.g.,  if  it  amounts  to  im- 
portunity which  the  testator  is  too  weak  to  resist,  and 
which  Anders  the  making  of  the  will  no  Conger  Jus  *TY,  K 
free^jCt  (c)  .  •"» 

(b)  Influence  or  dominion  acquired  over  a  person  so  as  to 

prevent  him  from  exercising  any  discretion  in  making 
his  will  amounts  to  undue  influence  if  it  practically 
has  the  same  effect  as  the  use  of  force  or  fear  would 
have  on  him  (d).  But  if  the  will  really  expresses  his 
own  intentions,  which  have  been  formed  without 
coercion  or  fraud,  it  cannot  be  set  aside  on  the  ground 
that  influence  under  which  he  generally  acted  has 
been  brought  to  bear  upon  him  to  induce  him  to  make 
the  will(e).  The  fact  that  the  testator  was  in- 
fluenced by  immoral  considerations  in  making  his 
will  does  not  amount  to  undue  influence  (/).  In 
Boyse  v.  Bossborough  (#),  it  was  said  that  "influ- 
ence, in  order  to  be  undue  within  the  meaning  of 
any  rule  of  law  which  would  make  it  sufficient  to 
vitiate  a  will,  must  be  an  influence  exercised  either 
by  coercion  or  by  fraud."  It  is,  however,  not  neces- 
sary to  show  that  actual  violence  has  been  used  or 
even  threatened. 

(c)  The  undue  influence  must  be  an  influence  exercised  in 

relation  to  the  will  itself,  not  an  influence  in  relation 

(c)  Hampson  v.  Guy,  64  L.  T.  778. 

(d)  Mountain  v.  Bennett,  I  Cox,  355  ;    Williams  v.  Ooude,  1  Hagg.  Ecc. 
577. 

(e)  Boi/se  v.  Itossborough,  6  H.  L.  Ca.  2. 
(/)   Winf/rove  v.  Win<jn.ve,  11  P.  D.  81. 
(</)  6  H.  L.  Ca.  2. 
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to  other  matters  or  transactions;  but  in  some  circum- 
stances the  fact  that  a  man  is  generally  wholly  under 
the  influence  of  another  may  be  material  when  the 
question  is  whether  he  executed  his  will  under  undue 
influence  (A) . 

(d)  In  short,  while  a  testator  may  be  led  by  appeals  to  the 

affection,  to  ties  of  kindred,  or  to  a  sentiment  of  grati- 
tude for  past  services  or  pity  for  future  destitution 
into  making  a  will  which  otherwise  he  would  not  have 
made,  he  must  not  bo  driven  into  making  a  will 
which  he  does  no^wish  to  make.  In  other  words,  his 
h  tVwill  must  be  the  offspring  of  his  own  volition,  and 
not  the  record  of  another  person's  (i) . 

(e)  As  regards  the  burden  of  proof,  the  person  propounding 

a  will  must  show  that  the  testator  was  capable  of 
making  a  will  at  the  time  of  its  execution,  but  the 
onus  oi'  proving  undue  influence  is  on  the  party  alleg- 
ing it.  If,  however,  there  are  circumstances  which 
excite  tlir  suspicion  of  the  Court — e.g.,  if  the  will  was 
prepared  by  a  person  who  takes  a  benefit  under  it — 
the  party  propounding  the  will  must  remove  the  sus- 
picion by  proving  that  the  testator  knew  and  ap- 
proved of  the  contents  of  the  document,  and  it  is 
only  when  this  has  been  done  that  the  onus  of  proving 
fraud  or  undue  influence  is  thrown  on  the  opponents 
of  the  will  (k] . 


IV.  —  Incorporation  of  Documents. 
Papers,  &c.          Papers  and  writings  which  are  not  themselves  duly  executed 

not  executed  • — r-     ...  • ~ —  •      -  .  *  , 

as  wills  as  testamentary  instruments  (such  as  lists,  iniormally  executed 

admitted  to  codicils,  &c.)  may  be  incorporated  with  or  made  part  of  a  will, 
probate  under  and  so  be  entitled  to  be  included  in  the  probate;  for  reference 
incorporation,  to  !l  paper  not  executed  according  to  the  statute  makes  it  a 

(A)  Boyse  v.  Rmmharnuph.  supra  ;  Parfitt  v.  Lawless,  L.  E.  2  P.  &  D.  4(>2. 
(»)  ffatt  v.  Hall,  L.  E.  I  P.  &  D.  481. 

(k)  Barry  v.   Butlin,  2  Moo.  P.   C.  480;    Tyrrell  v.  Paintnn,    (1894) 
P.  151 ;  Finny  v.  Govett,  25  T.  L.  R,  186. 
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part  of  the  will  of  the  testator — provided  (1)  that  such  paper 

I.  bo  distinctly  reL'crred  to  and   clearly  idcntiiird  in  the  will,  or 

5e  identifiable  by  parol  evidence  beyond  all  doubt;   (2)  that 

»>it  be  already  in  existence  at  the  date  of  the  j\yill  in  which  it  is 

^  referred  to;    and   (3)  that  the  document  is  jisaciihsiL-bS— thfi 

will  as  then  existing,  since  parol  evidence  will  not  be  admitted 

to   prove  its  existence  (Z).      If  the  will  can  be  construed  as 

referring  to  an  existing  or  future  document,  parol  evidence 

yl      is  not  admissible  (m). 


Ajdocument  not  in  existence  at  the  date  of  the  will  may  be 
incorporated  in  the  will  if  it  is  in  existence  at  the  date  of  a 
codicil  confirming  the  will  (w),  but  in  order  that  it  may  be 
incorporated  the  will  must  speak  of  it  as  an  existing  and  not 
as  a  future  document  (o) . 

(/)  Alien  v.  Muddock,  11  Moo.  P.  C.  427 ;  R<-  Sunderlawl,  L.  R.  1  P.  & 
D.  198 ;  Re  Garnett,  (1894)  P.  90. 

ll— •  (?»)  The  University  Collect  of  North  Wales  v.  Tafilta-.  (IflOR)  P.  140. 
"       (»)  hi  the  goods  of  Hunt,  2  Rob.  622. 

(o)  In  the  goods  of  Tniro,  1  P.  &  D.  201 ;  Durham  v.  Northeu,  (1895) 
P.  66  ;  In  the  goods  of  Smart,  (1902)  P.  238. 


G. — P.D.&A. 
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CHAPTER  III. 

EXECUTION  OF  WILLS. 

In  accordance  BEFORE  discussing  the  formalities  required  by  the  English  law 
law  will  must  f  or  the  due  execution  of  a  will,  it  may  be  well  to  consider 
be  executed,  whether  a  will  must  always  be  executed  in  accordance  with  that 

law  in  order  to  pass  property  or  to  be  entitled  to  probate  in  this 

country. 

(i.  Wills  ,,f         Now,  the  rule  as  to  lands,  including  leaseholds  (a),  is  that 
*  *       v 


*          v  the  will  must  be  executed  according  to  the  law  of  the  country 


where  the  land  lies;  but  a  will  executed  according  to  English 

law  will  pass  lands  in  Scotland  (6),  and  the  will  of  a  British 
subject  valid  under  the  Wills  Antr  1861  fc\  will  pq-sa  Eno-lish 
Icaseholdsy  atmo*uglr~riot  exeflute8*"in  accordance  with  the  for- 
malities required  by  the  Wills  Act,  1837  (d). 

(2)  Wills  of          A  will  of  pure  personal  property  must,  as  a  rule,  be  executed 
a    in  aooordanoe  with  the  law  of  the  testator's  rimrilp  andtt 


the  common  law  this  meant  his  domicile  al  ihe  date  of  his 
death,  so  that  a  will  properly  executed  at  the  time  of  execu- 
tion might  be  invalidated  by  a  subsequent  change  of  domicile. 
It  is,  however,  now  provided  by  sect.  3  of  the  Wills  Act.  1861. 
that  no  will  is  to  be  revoked  or  to  become  invalid  by  reason 
of  any  subsequent  i-hange  of  domicile  of  the  person  making  the 
same  —  a  provision  which  has  been  held  to  apply  to  foreigners 
I***"  as  well  as  British  subjects  (e).  The  will  is,  therefore,  valid 
if  it  complies  with  the  law  of  the  place  where  the  testator  was 

(a)  Pepin  v.  Bruyere,  (1902)  1  Oh.  24. 

(6)  Titles  to  Land  Consolidation  (Scotland)  Act,  1868  (31    &  32  Viet. 
c.  101). 

(c)  24  &  25  Viet.  c.  1  14. 

(d)  Re  Watson,  35  W.  B.  711  ;  Re  Grassi,  (1905)  1  Oh.  534. 

Oroos,  (1904)  P.  269. 
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domiciled  either  at  the  date  of  its  execution  or  at  the  date  of 
his  death,  and  a  change  of  domicile,  while  it  might  render 
valid  an  invalid  will,  has  no  effect  on  one  duly  executed. 
Further,  to  facilitate  the  proof  of  wills  of  British  subjects,  fa)  made  by 
it  is  provided  by  sect.  1  of  the  Wills  Act,  1861,  that  every  ^ 
will  made  out  of  the  United  Kingdom  by  such  a  person,  what- 
ever his  domicile  at  the  time  of  executing  it,  or  at  the  time  of 
his  death,  shall,  as  regards  personalty  here  (/),  be  well 
cuted  if  made  according  to  tne  orms  required,  by  the  law 
of  (1)  the  place  whore  made,  or  (2)  the  place  where  he  is 
domiciled  when  it  is  made,  or  (3)  that  part  of  his  Majesty's 
dominions  where  he  had  his  domicile  of  origin.  And  as  to 
wills  mad  i  •_•///  tin-  United  Iviiiydom  by  a  British  subject,  the 
sjtme  result  is  to  follow  if  the  will  is  executed  according  to  the 
forms  required  by  the  law  in  force  in  that  part  of  the  United 
Kingdom  where  the  same  is  made  (g). For  instance,  if  the 
testator  is  a  British  subject  whose  original  domicile  is  in 
England,  and  he  subsequently  acquires  a  domicile  in  France, 
but  goes  to  Switzerland  on  a  visit,  and  there  makes  his  will,  he 
may  execute  it  according  to  the  law  of  Switzerland,  or  of 
France,  or  of  England.  And  he  may  execute  it  according  to 
the  English  or  French  law  if  he  be  domiciled  in  England,  and 
goes  to  France  on  a  visit,  and  there  makes  his  will.  Again,  if 
he  was  domiciled  in  England,  and  made  his  will  during  a  visit 
to  Scotland,  it  would  be  valid  under  the  statute  if  executed 
.according  to  the  Scotch  law.  The  statute,  it  should  be  noticed, 
is  permissive,  not  restrictive,  so  that  in  the  last  example  the 
testator  could  follow  the  English  law  as  he  would  have  done 
before  the  Act  was  passed  (h) . 

It  must  be  remembered  that  the  first  two  sections  of  the  b  made_by 
Wills  Act,  1861,  only  apply  to  wills  of  persons  who  are  British 
subjects,  and  wills  of  pure  personalty  of  other  persons  who  die 
domiciled  abroad  are  only  recognized  and  acted  on  by  our 
Court  of  Probate  if  executed  according  to  the  law  of  the 
testator's  domicile.^  This  is  very  forcibly  illustrated  by  the 


(/)_Thia  includes  leaseholds  :   AV  l\'ufm>i>  mid  lit-  firassi,  supra. 
(</)  ^VSTsTcT'lSGl,  s.  2.      ^""""""  •"— — •^•»"- 

N(A)    Ibid.  8.  4. 

c  2 
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case  of  Bloxam  v.  Favre  (i*),  whore  the  will,  dealing  with  per- 
sonalty here  of  the  widow  of  a  German  subject,.  was  refused 
probate,  although  executed  in  accordance  with  English,  law, 
and  though  the  widow  was  an  English  lady  bv__birth.  on  the 
ground  that  by  her  marriage  she  acquired 


nationality  and  lost  her  charactey  of  a  British  subject,  and 
therefore  could  not  take  advantage  of  the  Wills  Act,  1861. 
There  is,  however,  an  exception  to  the  rule,  that  a  foreigner's 
will  must  be  executed  according  to  the  law  of  his  domicile, 
in  the  case  of  a  ^vyill  executing  an  English  power  of  appoint- 
ment; such  a  will  can  be  proved  here  if  it  complies  with_the 
English  formalities,  though  not  executed  in  accordance  with 
the  law  of  the  testator's  domicile  fc  . 


Requisites  to 
execution  of 
will  made 
since  31  Dec. 
1837. 


The  formalities  required  by  the  English  law  for  the  execu- 
tion of  a  will  made  since  31st  December,  1837,  are  laid  down 
by  sect.  9  of  the  Wills  Act,  1837,  and  arc  the  same  whether 
the  will  deal  with  real  or  personal  property.  Formerly  a 
distinction  existed  between  the  two  cases  (I) ;  but,  as  the  law 
on  the  subject  is  of  very  slight  practical  importance  now- 
adays, it  is  not  thought  necessary  to  set  it  out  here. 

By  sect.  9  of  the  Wills  Act,  1837,  a  will,  whether  of  real  or 
personal  property,  must  be  executed  with  the  following  for- 
malities:— 


(i)  The  testator  must  sign  it,  or  some  one  must  sign  it  for 

him  in  his  presence  and  by  his  direction. 
(ii)  The  signature  must  be  at  the  foot  or  end  of_  the  wjll  . 
(iii)  The  signature  must  bo  made  or  acknowledged  in  the 
of  two  witnesses,  pjresent  at  the  same  time. 


(iv)  The  witnesses  must  sign  in  the  presence  of  the  testator  . 


No  form  of  attestation  is  necessary,  nor  need  the  witnesses 
sign  in  each  other's  presence. 


(i)  9  P.  D.  130. 

(/t)  Mur/>hy  v.  Deichler,  (1909)  A.  C.  446. 

(I)  See  sect.  5  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3). 
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I.  —  The  Testator  must  sign  the  Will,  or  some  one  must  sign  it  for 
him  in  his  Presence,  and  by  his  Direction. 

As  long  as  the  signature  of  the  testator  is  in  the  proper  As  to  the 
position,  it  matters  not  whether  it  was  made  by  the  testator 


himself  or  by  some  third  person;  one  of  the  attesting  witnesses,  It  may  be 

for  instance,  may,  and  frequently  does,  sign  for  the  testator.  J^rd  person; 

If,  however,  it  is  made  by  some  third  person,  care  must  be 

taken   that  the  third  person  sign  "in  the  presence  of"  the 

testator:    ;iiul   this   will,   not   be  considered  to    have    been    done 

unless  the  testator  is  shown  to  havc^gen  the  <i^nat  urc  made,  or, 

at  least,  to  have  been  in  such  a  position  that  had  he  looked  he 

could  have  seen  it  made.      The  question    is  not  whether  the 

testator  actually  saw,  but  whether  he  could  have  seen  if  he  had 

Ipjifced.     Moreover,  the  ^signature  must  bo  made  by  his  direc- 

jjon.     This  direction  may  be  express  or  implied.     Signature  may  be  by 

by  the  testator's  mark,  without  more,  even  though  the  testa- 

tor's name  nowhere  appears,  and  even  though  he  is  quite  able 

to  write,  is  sufficient  if  the  mark  is  placed  in  the  proper  posi- 

tion (m)  ;  and  so  is  signature  by  initials  (w),  or  by  a  stamping  or  by  initials  ; 

instrument  (o)  .     Signature  may  also  be  made  in  an  assumed  ?r  b7  8*amP- 

J  ing  instru- 

name,  as  in  the  case  of  Re  Glover  (p),  where  a  will  signed  by  ment; 
the  testatrix  in  a  name  which  was  not,  but  which  had  been,  or  unf  er  as" 

sumed  name. 

her  own  was  allowed  to  be  proved. 

The  testator  must  "sign,"  or  some  one  must  sign  for  him,  Sealing  not 
and  consequently  the  placing  of  a  seal  on  the  will,  without 
any  mark  or  signature,  will  not  suffice,  since  "signing"  and 
"  sealing  "  are  different  things,  and  the  Act  requires  "  signa- 
ture "(#). 

Assistance  may  be  rendered  to  the  testator  in  making  his  Assistance 
signature  or   his  mark  if  he  is  suffering  from  illness,  and  is 


under  difficulty,  as  from  blindness  or  paralysis.     When,  how-  «g2J?»g 

(i»)  Re  Jiryce,  2  Curt.  325. 

(n)  lie  Sav»ry,  15  Jur.  1042.  , 

(o)  Jenltyns  v.  Gaisford,  3  Svv.  &  Tr.  93. 

(p)  11  Jur.  1022. 

(7)  timith  v.  Evans,  1  Wils.  313  ;    Wright  v.  Wakeford,  17  Ves.  458. 
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ever,  great  pain  would  be  occasioned  to  the  testator  by  making 
his  signature  or  mark,  it  is  better  to  take  advantage  of  the 
statute  and  let  some  one  sign  for  him  in  his  presence. 

When  the  signature  is  made  by  some  person  on  behalf  oi  the 
testator,  the  att^tation  d^u§e__ghPJl]d_allQJE-tbflt-tllia^ 


Additional 
formalities 
may  be 
observed. 


As  to  the 
position  of  the 
signature. 


Meaning  of 
"foot  or  end'' 
as  defined  by 
statute. 


As  long  as  the  formalities  required  by  the  statute  are  com- 
plied with,  the  fact  that  additional  solemnities  are  observed 
does  not  prevent  the  will  from  being  proved,  e.g.,  if  the  will 
is  sealed  as  well  as  signed,  or  if  the  testator  signs  twice. 
Thus,  in  Re  Casmore  (r),  the  testator  filled  up  a  printed  form 
in  the  presence  of  witnesses,  telling  them  that  the  document 
was  his  will;  he  then  wrote  his  name  in  the  attestation  clause, 
and,  after  the  witnesses  had  added  their  signatures,  signed 
a  second  time  by  placing  his  name  below  theirs;  the  Court 
granted  probate,  omitting  the  second  signature  of  the  testator. 

II.  —  The  Signature  must  be  at  the  "  foot  or  end  "  of  the  Will. 

This  provision  of  the  Act  has  been  the  source  of  a  multitude 
of  cases,  and  during  the  first  ten  years  after  the  statute  was 
passed  (i.e.,  between  1838  and  1847)  the  Courts  gave  it  a 
liberal  —  perhaps  too  liberal  —  construction,  and  allowed  wills  to 
be  proved  although  the  signature  was  not  strictly  "  at  the  foot 
or  end"  of  the  will.  After  1847,  however,  the  words  "foot 
or  end"  were  construed  strictly.  In  one  case,  where  there  was 
no  room  for  the  signature  at  the  end  of  the  page  on  which 
the  will  finished,  and  the  signature  was  added  on  the  top  of 
the  next  page,  the  Court  refused  to  admit  the  document  to 
probate  as  not  being  signed  "  at  the  foot  or  end  "  within  the 
meaning  of  the  Wills  Act  (s)  .  Other  decisions  followed  of 
a  conflicting  character,  and,  real  doubt  existing  as  to  the  proper 
construction  of  the  words  "  foot  or  end,"  the  Wills  Act.<^  T;  /L.. 
1852  (f),  was  passed,  enacting  that:— 

"  Every  will  shall,  so  far  as  regards  the   position  of   the 
signature  of  the  testator,  or  of  the  person  signing  for  him  as 

(r)  L.  R.  1  P.  &  D.  653. 

(a]  Kmee  v.  Boyle,  1  Robertson,  616. 

(t)  15  &  16  Viet.  c.  24. 
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aforesaid,  be  deemed  to  be  valid,  if  the  signature  shall  be  so 
placed  at,  or  after,  or  following,  or  under,  or  beside,  or  opposite 
to  the  end  of  the  will,  that  it  shall  be  apparent  on  the  face  of 
the  will  that  the  testator  intended  to  give  effect  by  such  his 
signature  to  the  writing  signed  as  his  will;  and  that  no  such 
will  shall  I)ii  affected  by  the  circumstance  that  tliu  signature 
shall  not  follow  or  be  immediately  after  the  foot  or  end  of  the 
will,  or  by  the  circumstance  that  a  blank  space  shall  intervene  Q 
between  the  concluding  word  of  the  will  and  the  signature,  or 
by  the  circumstance  that  the  signature  shall  be  placed  among  ^^ 
the  words  of  the  testimonium  clause,  or  of  the  clause  of  attesta-  . 

;  "•  "     —        ---  '  -  "  f  l**S\*-yS9*f  *—"»"••»   ! 

tion,  or  shall  follow  or  be  after  or  under  the  clause  of  attestation    *    / 
either  with  or  without  a  blank  space  intervening,  or  shall  follow, 
or  bo  after,  or  under,  or  beside  the  names  or  one  of  the  names 
of  the  subscribing  witnesses,  or  by  the  circumstance  that  the 


u  11  v          M  tu         -        i 

signature  shall  be  on  a  side,  or  page  or  other  portion  01  the 
paper  or  papers  containing  the  will  whereon  no  clause,  or  para- 
graph or  disposing  part  of  the  will  shall  be  written  above  the 
signature,  or  by  the  circumstance  that  there  shall  appear  to  be 
sufficient  space  on  or  at  the  bottom  of  the  preceding  side  or 
page  or  other  portion  of  the  same  paper  on  which  the  will 
is  written  to  contain  the  signature;  and  the  enumeration  of 
the  above  circumstances  shall  not  restrict  the  generality  of  the 
above  enactment;  but  no  signature  shall  be  operative  to  give 
effect  to  any  disposition  or  direction  which  is  underneath,  or 
which  follows  it,  nor  shall  it  give  effect  to  any  disposition  or 
direction  inserted  after  the  signature  shall  bo  made." 

Many  cases  have  arisen  since  the  amending  statute,  in  which 
it  has  been  for  the  Court  to  decide  whether  the  signature  of 
the  testator  was  sufficiently  "at  the  foot  or  end." 

In  Hunt  v.  Hunt  (w),  a  will  ended  in  the  middle  of  the  illustrations. 
third  sheet  of  paper.  The  signatures  of  the  testator  and  of 
the  witnesses  appeared  at  the  top  of  the  fourth  sheet.  The 
Court  considered  that,  notwithstanding  the  intervening  blank, 
the  will  must  be  admitted  to  probate,  although  no  part  of  the 
will  was  on  the  same  page  as  the  signatures. 

(«)  1  P.  &  D.  209. 
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1  V'* 
In  Re  Coombs  (x),  the  will  was  written  on  the  first  and  third  I 

pages,  the  third  page  being  guife  Hllfld  up-  and  having  no  space 

for  the  signatures;   the  signature  and  attestation  appeared  on   l^^w 


^ 


the  second  page;  the  will  was  deemed  fjjily 

In  Re  Archer  («/),  a  curious  signing  "  at  the  foot  or  end  " 
occurred.  A  will  was  written  on  the  two  inaid^  pftgea  of  a  sheet 
of  note  paper,  space  being  left  at  the  bottom  of  each  side  .  The 
signatures  of  the  testator  and  of  the  witnesses  were  written 
across  the  top  Of  the  first  ana  t^^n  aides  01  tne  sneeL  i.e..  at 
the  back  of  the  will.  The  will  was  admitted  to  probate. 

In  Re  Horsford  (z\  there  was  another  very  curious  com- 
pliance with  the  terms  of  the  Wills  Acts.  The  signatures  of 
the  testator  and  of  the  witnesses  were  upon  a  separate  piece 
of  paper,  which  \\a^  attached  by  siring-  to  the  paper  on  which 
the  will  was  written,  and  opposite  the  ending-  of  the  will.  The 
Court  held  tin1  execution  of  I  lie.  will  good.  And  in  Leung  V. 
I.  cicis  (//),  probate  was  granted  though  the  two  pieces  were 
not  fastened  together  in  any  way,  the  Court  being  satisfied  by 
parol  evidence  that  they  were  hold  together  by  the  testator 
Avhen  lie  produced  them  to  the  witnesses. 

In  Re  Puddephat  (&),  the  signature  of  the  testator  appeared 
below  the  signatures  of  the  witnesses.  The  attestation  clause 
was  defective,  and  the  witnesses  were  both  dead.  To  carry  out 
the  spirit  of  the  legislature,  as  evidenced  by  the  Wills  Act, 
1852,  the  Court  allowed  the  will  to  be  proved. 

In  Re  Arthur  (c~),  the  testator  signed  the  will  at  the  foot  or 
end,  and  aftOTjdgnaJajJaJftBdJbfifoPLtbfiJEJ^ 
lineated  a  clause  into  the  will  just  above  his  signature.  The 
Court  held  that  probate  of  the  will  must  issue  without  the 
portion  interlined^  as  the  interlineation  was  niado  after  the 
signature  of  the  testator,  and  th"re  was  no  evidence  of 
acknowledgment  after  th-  insertion  of  the  clau-e.  To 
have  allowed  probate  of  the  clause  thus  subsequently  inserted 

(x)  I  P.  &  D.  302.     And  see  Woodhouse  v.  Balfour,  13  P.  D.  ± 
(y)  2  P.  &  D.  252.     And  see  He  Fuller,  (1892)  P.  377. 
(z)  3  P.  &  D.  211. 

(a)  (1908)  P.  1. 

(b)  2  P.  &  D.  97.     And  see  Re  Peverett,  (1902)  P.  205. 

(c)  2  P.  &  D.  273. 
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would  have  been  in  the  teeth  of  the  Wills  Act,  1852,  which 
prevents  effect  being  given  to  anything  which  is  inserted  after 
the  signature  is  made. 

In  Re  Hughes  (e?),  a  testator  duly  executed  a  will,  prepared 
by  a  solicitor,  which  was  written  on  the  first  side  of  a  sheet 
of  foolscap  paper.  Desiring  shortly  before  his  death  to  make 
an  alteration,  he  called  in  the  assistance  of  a  neighbour,  who 
wrote  out  a  codicil  on  the  third  sheet,  beginning  "'  The  fol- 
lo\viiiL!  all  i'1'tit  ions  having  iirst  been  made,"'  and  ending  with  an 
clans*1  in  due  form.  The  mark  of  the  testator, 


however,  and  the  signatures  of  the  attesting  witnesses,  were 
written  opposite  the  body  of  the  will  on  the  margin  of  the 
first  page—  the  person  who  prepared  the  codicil  being  under 
the  impression  that  as  it  was  an  alteration  in  the  will  it  ought 
to  be  attested  in  the  margin.  The  Court  held  that  the  codicil 
was  not  duly  executed,  and  refused  to  admit  it  to  probate. 

In  Re  Anstee  (e\  where  the  signature  of  the  testator  and  of 
the  attesting  witnesses  appeared  at  the  bottom  of  the  first  page 
ol'  i  lie  will,  immediately  after  an  unfinished  sentence  which 
\\a<  completed  overleaf  on  the  second  page,  the  Court  granted 
probate  of  the  first  page  of  the  will. 

In  Royle  v.  Harris  (/),  a  testatrix  filled  in  the  first  page 
of  a  lithographed  form  of  will,  and  signed  it  at  the  foot.  In 
it  she  made  various  bequests  to  "my  sisters  and  friends." 
On  the  second  and  third  pages  she  wrote  the  names  of  the 
sisters  and  friends,  with  their  addresses  and  particulars  of  the 
bequests.  It  was  held  that  the  first  page  only  could  be  ad- 
mitted to  probate. 

"  Within  the  limits  of  reasonable  construction,  the  Court  is 
prepared  to  go  all  lengths  to  save  a  genuine  act  of  execution 
from  entanglement  and  defeat  by  formal  requirements,  such 
being  the  spirit  of  the  Amendment  Act  framed  by  Lord  St. 
Leonards"  (g]\  yet  so  much  of  the  will  as  follows  the  signa- 


(<l}  12  P.  D.  107. 

(e)  (1893)  P.  28:3. 

(/)  (1895)  P.  1«3. 

(g)  Re  Jones,  34  L.  J.  P.  41. 
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ture,  or  is  inserted  after  the  signature  is  made,  cannot  form 
part  of  the  probate,  however  clear  the  intention  of  the  testator . 

Holograph  When  the  testator  makes  a  "  holograph  "  will,  i.e.,  draws 

up  his  will  in  his  own  handwriting,  it  must  vet  ha  aiynefl  ftt  ffrft 
foot  or  end,  or  it  cannot  be  admitted  to  probate;  and  there- 
fore, although  it  begin  "I,  A.  B.,  hereby  make  my  last  will, 
&c.,"  if  it  be  not  signed  at  the  foot  or  end  it  cannot  be  proved; 
for  here,  though  the  testator's  signature  appears,  the  whole 
of  the  will  follows  the  signature,  and  to  allow  probate  of  the 
will  would  be  in  direct  opposition  to  the  words  of  the  Wills 
Act,  1852,  which  does  not  allow  a  signature  to  give  effect  to 
anything  which  follows  it,  or  is  inserted  after  the  signature 
was  made.  If,  however,  injmoh  a  holograph  will  the  testator's 
signature  appears  in  the  attestation  clause,  and  the  Court  is 
satisliid  that  it  was  there  at  the  time  the  witnesses  signed,  the 
| Court  will  allow  the  will  to  be  proved  (Ji* . 

III. — The  Signature  must  be  made  or  acknowledged  in  the 
Presence  of  Two  Witnesses  present  at  the  same  Time. 

Signature  The  testator's  signature,   whether   made  by  himself  or  by 

made  or  some  one  for  him  and  in  his  presence,  must  be  made  or  acknow- 

aeknowledged  je(ige(j  {n  the  presence  of  two  witnesses.     It  is  most  important 

sence  of  two     to  observe  the  alternative  course  allowed,  for  a  man  may  sign 

his  will  in  the  dead  of  the  night,  or  at  any  other  time  that 

suite  his  fancy,  and  when  he  is  quite  alone,  and,  provided  he 

subsequently  acknowledges    the    signature    to    be  his  in  the 

presence  of  two  witnesses,  who  are  both  present  at  the  time  he 

makes  the  acknowledgment,  and  who  sign  (for  the  witnesses 

cannot  acknowledge  their  signatures,  as  will  be  hereafter  more 

fulljr  explained)  in  his  presence,  the  will  must  bo  admitted 

to  probate. 

As  to  the  In  the  ordinary  case  of  A.,  the  testator,  signing  his  will  in 

ment°of  a  ^      the  presence  of  B.  and  C.,  who  sign  as  witnesses  in  his  presence, 
signature.        no  question  of  acknowledgment  and  no  difficulty  arise;   but 


f- 


(!>}  Re  Huckvalv,  1  P.  &  D.  375 ;  lie  1'earn,  1  P.  D.  70. 
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where  A  .  signed  the  will  before  B  .  and  C  .  came  into  the  room, 
or  signed  it  in  such  circumstances  that  B.  and  C.,  had  they 
looked,  could  not  have  seen  him  sign,  then,  in  order  that  the 
will  may  be  admitted  to  probate,  it  must  be  shown  that  A. 
in  some  way  acknowledged  his  signature  in  the  presence  of 
B.  and  C.  In  what  way  must  such  acknowledgment  be  made? 
Clearly  the  simplest  way  would  be  for  A.  to  say  to  B.  and  C., 
"  This  document  is  my  will,  and  that  is  my  signature  (pointing 
to  it),  and  I  request  you  to  place  your  names  as  witnesses  to 
that  signature."  But  this  formal  course  is  not  necessary,  for 
the  judges  have  established  it  as  a  rule  that  an  acknowledg- 
ment of  a  signature  to  a  will  may  be  implied  from  the  cir- 
cumstances. "It  is  not  necessary,"  said  Sir  H.  J.  Fust,  in 
ll<  ill  v.  (ii')Kji'  (i),  ''that  llu1  demised  should  declare  the  signa- 
ture to  be  his,  but  a  production  of  the  paper  openly  with 
his  name  on  it,  and  the  request  to  the  witnesses  to  attest  it, 
would  be  a  sufficient  acknowledgment."  Nor  need  the  wit- 
nesses bo  informed  that  the  paper  is  a  will  (fc)  .  While  there 
is  thus  a  desire  on  the  part  of  the  judges  to  give  effect  to  a 
signature  which  has  not  been  made,  nor  yet  expressly  acknow- 
ledged, in  the  presence  of  two  witnesses,  yet  too  great  care 
cannot  be  taken  with  regard  to  the  acknowledgment  of  the 
testator's  signature;  for  if  there  is  no  express  evidence  of  the 
fact  that  the  signature  was  on  the  will  when  the  alleged 
acknowledgment  was  made,  and  the  general  circumstances  of 
the  case  do  not  afford  any  implication  that  such  was  the  fact, 
then  the  will  cannot  be  proved,  for  how  could  there  be  an 
acknowledgment  of  a  signature  not  shown  to  exist  at  the  time? 
Moreover,  if  the  evidence  shows  that  the  signature,  though 
existing  at  the  time  of  the  alleged  acknowledgment,  was 
covered  up,  e.g.,  by  blotting-paper,  there  could  be  no  acknow- 
ledgment to  satisfy  the  statute.  The  following  cases  illustrate 
these  points:  — 


In  (;<i.:c  \  .  (_•'((:<•  ;/  .  a  testator  produced  a  will  signed  at  the  Illustration*. 
foot   or   end,  and   asked   the  witnesses   "  to  put  their  names 

(t)  3  Curt.  160. 

(k)  Keigwiti  v.  Ktii/n-in,  .'>  <  'urt.  (507. 
(0  3  Curt.  451. 
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underneath  lii>."  and  they  did  so.  This  was  held  a  suflicient 
acknowledgment,  and  the  will  was  admitted  to  probate. 

In  Daintree  v.  Fasulo  (m),  the  witnesses  did  not  know  that 
the  document  was  a  will,  and  did  not  recollect  seeing  the 
t<  Matrix  sign.  But  one  of  them  was  clear  that  her  signature 
was  there  at  the  time  they  signed,  and  it  was  held  that  the  fact 

^^^^^^^^^^__^^^^^J^M^^^^»-k 

that  the  testatrix  said  she  had  something  which  required  two 
\\itnes>e>  was  a  sufficient  acknowledgment. 

In  Pearson  \.  Pearson  (n),  it  was  held  that  where  the  wit- 
nesses who  are  called  on  to  attest  a  document  are  so  illiterate 
that,  instead  of  writing  their  names  as  witnesses,  they  merely 
append  their  marks,  in  the  absenoe  of  evidence  that  the  docu- 
n 1 1 Mil  was  at  tin-  time  >i^ned.  1 1n-  ( 'oiirl  \\  ill  not  presume  that  if 
was  so  signed;  at  any  rate,  not  unless  the  testator  expressly 
told  the  witnesses  the  nature  of  the  document  they  were  attest- 
ing. Moreover,  in  cases  where  there  is  no  formal  attestation 
clause,  the  Court  will  not  presume  that  a  will  produced  by  the 
testator,  with  a  request  to  the  witnesses  to  sign  it.  was  duly- 
signed  by  the  testator,  although  the  witnesses  may  not  be 
illiterate  (o)  /J-v-ocJUx  .  Hrjp"&-*-^- 

Smith  v.  Smith  (p*)  shows  that  if  a  teaffloy  j|g  ggefl  Iff  fce 
witnesses  to  write  something  on  the  document  which  they  in 
his  presence  sign,  and  which  is  a  will,  although  they  do  not, 
and  could  not,  owing  to  its  being  covered  up,  see  the  signa- 
ture, yet  the  will  is  dj.il y  executed,  as  it  was  "signed"  in 
their  presence.  But  if,  as  in  Blake  v.  BZigfeeC^V  the  testator 
signs  the  will  before  the  witnesses  come  into  the  roomier 
if,  though  in  the  room,  they  do  not,  and  could  not,  see  him 
write  on  the  document,  there  can  be  no  acknowledgment  to 
satisfy  the  statute,  if  at  the  time  o£  their  signing  the-,  testa- 
tor's signature  was  concealed,  e.g.,  by  a  piece  of  blotting- 
paper;  for  how  can  the  witnesses  swear  that  a  signature  was 
acknowledged  unless  they  saw  it,  or  might  have  seen  it?  In 
short,  where  the  testator  signs  in  the  absence  of  the  witnesses, 

(m)  13  P.  D.  67,  102. 

(»)  2  P.  &  D.  451. 

(o)  Fischer  v.  Popham,  3  P.  &  D.  246. 

(p)  1  P.  &  D.  143. 

(<?)  7  P.  D.  102. 
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il  is  necessary  that  the  witnesses  see,  or  at  least  have  the  oppor- 
tunity of  seeing,  the  signature  of  the  testator.  If  they  do 
not,  it  is  immaterial  whether  the  signature  was  actually  then- 
or  not.  Further,  it  is  necessary  that  the  testator  hiinselj:  ex- 
pressly or  impliedly  acknowledge  the  signature;  it  will  not 
do  for  a  third  person  to  do  so  for  the  testator.  Thus,  in 
Morritt  v.  Douglas  (r),  where  a  third  person  called  two  persons 
into  the  room  of  the  testator,  and  asked  them  to  attest  the 
mark  on  a  document  which  he  had  in  his  hand,  and  they 
did  so,  but  there  was  no  evidence  to  show  that  the  testator, 
though  in  the  room  at  the  time,  knew  what  was  being  done, 
it  was  held  that  there  was  no  sullicient  evident*1  of  acknow- 
ledgment; and  probate  was  refused. 

In  Re  Warden  (s),  a  testatrix,  ha\ing  signed  her  will,  sent 
for  two  witnesses  to  attest  it^  and  on  being  told  of  thei r 
arrival  for  ////x  /m/'/w.sr,  simply  said,  ''I  am  very  glad  ol'  it, 
thank  God,  and  then  herself  saw  both  witnesses  sign  the  docu- 
ment; it  was  held  that  there  was  a  sufficient  acknowledgment. 

Notwithstanding  the  doubt  that  at  one  time  existed  on  the 
subject,  it  is  now  clear  that  a  testator  can  acknowledge  a  signa- 
ture made  for  him  by  some  one  else  (£),  but  a  strictly  formal 
acknowledgment  would  be  required  in  such  a  case  (u) . 

To  sum  up: — In  considering  the  question  whether  or  not 
there  has  been  a  sufficient  "acknowledgment"  of  a  signature 
to  a  will,  the  following  points  must  be  borne  in  mind:  — 

(a)  That  there  can  be  no  sufficient  acknowledgment  unless  Summary. 

the  Court  is  satisfied  that  the  signature  was  on  the 
document  at  the  time; 

(b)  That  whether  or  not  the  signature  did  exist  is  a  question 

of  evidence,  and  if  there  is  no  formal  attestation 
clause  there  must  be  direct  evidence  of  its  existence; 
but  if  there  is  such  an  attestation  clause,  it  is  for 
the  Court  to  determine,  in  the  general  circumstances 

(r)  L.  R.  3  P.  &  D.  1.  Contrast  with  this  Inylesant  v.  Inf/fenunt,  L.  K. 
3  P.  &  D.  172 ;  and  Faulds  v.  Jackson,  6  Notes  of  Cases,  Supp.  1. 

(«)  2  Curteis,  334. 
/    (t)  Re  Keain.  1  Curt.  98. 

(«)  Re  Summers,  1  Notes  of  Cases,  562. 
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of  the  case,  whether  or  not  the  signature  existed  at 
the  time; 

(c)  That  the  witnesses  must  have  seen  or  been  able  to  see 

the  signature; 

(d)  That  there  may  be  an  acknowledgment^  of  a  signature 

made  for  th^-tesiator  by  some  third  person,  as  well  as 
of  the  signature  made  by  the  testator  himself; 

(e)  That  the  acknowledgment  must  be  made  in  the  presence 

oj  the  two  witnesses  who  attest  the  will,  and  that  both 
must  be  present  when  the  acknowledgment  is  made. 


As  to  the 
witnesses' 
signatures. 
(a)  Must  be 
made  after 
testator  has 
signed. 


IV. — The  Witnesses  must  sign  in  the  Presence  of  the  Testator. 

The  witnesses  must  sign  the  will;  it  is  not  sufficient  for  them 
to  acknowledge  their  signatures .  Moreover,  the  attesting  by  the 
witnesses  must  be  made  after  the_testator_bas  signed.  Conse- 
quently, if  A.  is  about  to  execute  his  will,  and  B.  and  C.,  the 
witnesses,  place  their  names  on  the  document  before  A.  has 
signed,  and  A.  then  signs,  and  B.  and  C.,  after  his  signa- 
ture, draw  a  dry  pen  over  their  former  signatures,  the  will 
is  not  properly  attested,  for  here  there  is  no  signature  by  B. 
and  C.  to  satisfy  the  statute;  there  is  but  an  acknowledgment 
of  their  signatures,  and  this,  on  the  part  of  the  witnesses,  is 
not  permitted  (x) .  This  rule  was  very  strongly  illustrated 
in  Wyatt  v.  Berry  (y}.  There  A.  signed  his  will  in  the 
presence  of  B.,  who  attested  his  signature.  Subsequently 
another  witness,  C.,  was  called  in,  and  A.  and  B..  both  acknow- 
ledged their  signatures,  and  C.  added  his  signature  as  a  second 
witness,  and  it  was  held  that  the  will  could  not  be  admitted 
to  probate,  since  there  had  been  no  signature  by  both  witnesses  ) 
after  A .  had  acknowledged  the  signature  in  the  presence  of  V 
1^-^.nd  C.  B.  ought  to  have  signed  over  again  after  C.  ap-  " 
peared  on  the  scene,  and  after  A.  had  acknowledged  in  the 
joint  presence  of  B.  and  C. 

In  the  absence  of  evidence  to  the  contrary,  on  the  maxim 
that  "  Omnia  rite  acta  prcesumuntur,"  the  Court  would  pre- 


<ty  r #^* 

ltiA<~e~> 


(x)  Horne  v.' Featherstone,  73  L.  T.  32. 

(?/)  (1893)  P.  5.     And  see  Brown  v.  Skirrow,  (1902)  P.  3. 
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sume  that  the  testator's  signature  was  made  before  the  signa- 

tures  of  the  witnesses  were  added,  even  though  the  witnesses' 
names   may   appeal'   above   the  testator's  signature  (2) . 

The  witnesses  may  sign  by  a  ''mark"  or  by  initials,  but  »  May  be 

t)V  in; irk  or 

i ml  by  allixing  their  seals.  The  signature,  or  mark,  or  initials,  initials, 
must  be  made  by  the  witnesses  themselves,  and  not  by  some 
one  for  them  in  their  presence;  for  this  is  not  permissible,  as 
in  (ho  ease  oL'  the  tesfalor's  signature.  They  should  sign  on 
the  document  on  which  the  testator's  signature  appears,  and 
at  the  fool  of  (lie  will;  but  ihero  is  no  lixecl  rule  on  this  point, 
and  if  their  signatures  appear,  and  the  Court  is  satisfied  that 
they  attested  the  testator's  signature  in  his  presence,  it  is  suffi- 
cient. The  word  "subscribe"  in  the  Wills  Act  does  not 
necessarily  mean  "  write  under,"  so  that  the  fact  that  the 
\\itnesses  sign  above  the  signature  o!'  the  testator  is  not 
material  (a).  In.  Re_^Brqddoclc  (fe),  where  the  witnesses  to  a 
codicil  signed  their  names  on  the  back  of  the  will,  and  the 
rvidencc  proved  to  the  Court's  satisfaction  that  the  will  and 
codicil  were  pinned  together  at  the  time  the  codicil  was  exe- 
cuted, probate  of  the  codicil  was  granted. 

In  many  cases  a  testator  signs  each  page  of  his  will  in  order  (•')  MU8t  b.e  *° 
to  identify  each  page  as  part  of  his  will;  where  this  is  so  it  is  signature, 
not  necessary  that  the  witnesses  should  attest  each  signature, 
but   they  must    attest    the    operative   signature— that  is,  the 
signature  at  the  "  foot  or  end  "  of  the  will  by  which  the  testa- 
tor intended  to  execute  the  will;  and  if  they  have  not  done 
this,  though  they  may  have  attested  all  the  signatures  except 
the  last,  the  will  cannot,  for  want  of  proper  attestation,  be 
proved  (c) . 

Further,   the   will    must    be   attested   by   the  wit  nesses  j$JJ]£,    d)  Must  be 
presence  of  the  testator.     The  construction  of  these  words  has  testator's 

presence. 

(z)  Re  Puddephat,  2  P.  &  D.  97. 
(o)  He  Streatley,  (1891)  P.  172. 
(6)  1  P.  D.  433. 
(c)  Phipps  v.  Hale,  o  P.  &  D.  166. 
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been  liberal,  and  it  is  sufficient  if  the  test  a  tor  might  have  seen 

the  \\iii:  i_rn    if  he  had  look.    I ;    it  is  not   08088881}  to  -how 

that  he  actually  did  see  them  sign.  This  is  well  settled  (d). 
Illustrations.  So  that,  if  the  witnesses  sign  in  a  room  adjoining  the  room  in 
which  the  testator  is,  the  door  between  the  rooms  being  open, 
and  the  witnesses  in  such  a  position  that  had  the  testator 
looked  he  might  have  seen  them  sign,  the  will  is  properly 
attested .  Secus,  if  the  door  was  shut,  or  the  witnesses  were  out 
//  of  the  testator's  .sight  (V).  But  oven  though  the  witnesses  sign 
in  the  view  of  the  testator,  their  signature  will  not  satisfy  the 
statute  if  it  is  shown  that  the  testator  did  not  know  of  their 
presence,  for  the  witnesses  and  the  testator  must  all  be  aware 
of  each  other's  presence  (/) . 

When  the  testator  is  suffering  from  an  illness  which  prevents 
him  from  looking  except  in  one  direction,  care  must  be  taken 
that  the  witnesses,  when  they  sign,  are  in  that  direction,  for 
otherwise  their  signatures  will  not  be  deemed  made  "  in  the 
presence  of"  the  testator;  for  in  the  circumstances  he  could 
not  see  them  sign  if  they  were  placed  elsewhere.  So  top, 
if  the  testator  is  blind,  he  must  be  in  such  a  position  that  he 
could  see  the  witnesses  sign  if  he  had  his  eyesight.  The  test 
is  always,  "  Could  the  testator,  if  able  to  see,  see  the  witnesses 
f""~  sign  had  he  chosen  fo  look?  '  (g) . 

When  the  testator  is  on  a  bed  surrounded  by  curtains,  it  is. 
advisable  that,  before  the  witnesses  sign,  the  curtains  be  drawn 
back ;  but  provided  that  the  signatures  of  the  witnesses  be  made 
in  the  room  in  which  the  testator  is,  the  will  will  be  considered 
properly  attested  though  the  curtains  remain  drawn,  for  the 
testator  might  have  them  undrawn  if  he  liked  (h) . 

(e)  But  it  Both  witnesses,  then,  must  sign  in  the  testator's  presence, 

made  in  the  actual  or  constructive .   Need  they  sign  in  each  other's  presence  ? 

{xese?hce  of  It  is  very  advisable  that  they  should  so  sign,  and  the  common 

witness.  form  of   attestation    states   that   they  did  so.      But  it  is  not 

(d}  Re  Piercy,  1  Rob.  278. 

(e)  Carter  v.  Seaton,  17  T.  L.  R.  671. 

(/)  Re  Kiflick,  3  Sw.  &  Tr.  578  ;  Brown  v.  Skirrow,  (1902)  P.  3. 

(0)    Tribe  v.  Tribe,  1  Rob.  275 ;   Carter  v.  Siatoii,  supra. 

(h)  Newton  v.  Clarke,  2  Curt.  320. 
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strictly  necessary,  since  there  is  no  provision  to  that  effect  in 
the  Wills  Act(^).  Consequently,  if  A.  signs  his  will  in  the 
presence  of  B.  and  C.,  and  B.  attests  in  A.'s  presence  and 
passes  out  of  the  room,  and  C.  then  attests,  also  in  A.'s 
presence,  this  is  a  good  execution. 

It  is  advisable,   though  not  essential,  that   the   attestation  No  attestation 
clause  should  show  that  the  formalities  required  by  the  Wills  SItry.t  but 
Act  were  observed,  since  when  the  attestation  clause  is  in  proper 
form  the  presumption  is  that  the  will  was  properly  executed. 
and  probntK  mRy_b&  obtained  without  further  proof,  even  if  the 


witnesses  be  dead,  or  if  they  do  nut  recollect  its  execution. 
This  presumption,  however,  may  be  rebutted  by  evidence  of 
the  actual  circumstances  of  the  execution  (A"),  li'  tli  TC  is  no 
attestation  clau7e,  or  the  attestation  clause  is  informal,  the  Court 
require.--  an  allidavit  of  due  execution  to  bo  made  by  one  of  the 
Attesting  witnesses,  if  either  of  them  is  alive  (Z);  but  though 
the  witnesses  cannot  positively  speak  as  to  due  execution, 
probate  may  nevertheless  bo  granted,  if  the  attendant  circum- 
stances lead  to  the  inference  that  the  signatures  of  the  witnesses 
are  irenuiue.  Kven  whc/e  the  witnesses  deny  that  the  provisions 
of  sect,  flwm-fi  finmpliftd  with,  probate  may  issue  it'  rebutting 
evidence  is  given  showing  thftf  they  nanpot  b^  Credited  ?  are 
nii-iaken,  or  that  their  m-mories  arc  defective  (m).  The  evi-  Conflicting 
dence  of  one  witness  is  enough,  even  if  the  pther  (jfipi^a  dun  ° 

execution  ;  but  only  if  the  circumstances  favour  the  supposition 
of_ji  valid  execution  (w). 

It  is  better  that  there  be  no  attestation  clause  at  all  than 
that  a  faulty  one  be  added,  since  if  the  clause  indicates  that 
the  Wills  Act  formalities  were  not  complied  with  there  will 
be  very  considerable  difficulty  in  obtaining  probate. 

(t)  Faulds  v.  Jackson,  6  Notes  of  Cases,  Supp.  1  ;  Be  Webb,  2  Jur.  N.  S. 
309. 

(/.-)  Crofts  v.  Crofts,  13  W.  E.  526;  Glover  v.  Smith,  57  L.  T.  678; 
Whiting  v.  Turner,  89  L.  T.  71. 

(/  )  See  P.  R.  N.  C.  4,  post,  p.  87. 

—  (w?)  Buruoyne  v.  Showier,  1   Rob.  5  ;  Lloyd  v.  Roberts,  12  Moo.  P.  C. 
158  ;    }\'<H><lh,»iKe  v.  Balfuur,  13  P.  D.  2. 

(/*)  Mackenzie  v.  Yeo,  3  Curt.  125  ;  Oove  v.  Gawen,  3  Curt.  151. 
G.  —  P.D.&A.  D 
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Who  may  be 
a  witness  to 
a  will. 


Why  care  in 
the  selection 
of  witnesses 
should  be 
used. 


V. — Who  may  be  Witnesses  to  a  Will. 

Under  the  Wills  Act,  1837,  anyone  is  competent  to  attest 
a  will;  the  rule  applicable  to  wills  of  real  property  under  the 
Statute  of  Frauds,  that  the  witness  must  be  "  credible,"  having 
been  entirely  abrogated  by  this  Act.  While,  however,  this  is 
the  rule,  it  is  advisable  to  select  desirable  witnesses;  for,  when 
the  validity  of  a  will  duly  attested  is  impeached,  it  is  for  the 
Court  to  say  from  the  evidence  given  by  the  witnesses  whether 
or  not  the  testator  was  sane — whether  he  executed  the  will 
under  undue  influence — whether  the  formalities  required  by 
the  Wills  Act  as  to  execution  and  attestation  were  duly  com- 
plied with  or  not;  and  on  all  of  these  points  the  words  of  a 
respectable  and  reliable  witness  would  often  be  received  as 
conclusive,  while  those  of  a  witness  of  a  contrary  character 
might  be  rejected. 

While,  then,  it  is  advisable  to  use  great  discretion  in  select- 
ing witnesses  whose  word  will  be  believed  should  the  will  be 
impeached,  it  is  necessary  to  avoid  selecting  certain  persons. 


(i)  Persons 

non  compotes 
mentis. 


First,  a  person  non  compos  mentis — i.e.,  a  lunatic  or  idiot 
— must  not  be  chosen  as  a  witness.  The  Wills  Act  requires 
witnesses  to  be  present:  and  "presence "  means  not  only  a 
"  corporal,"  but  a  "  mental  "  presence  also;  and  it  is  clear  that, 
as  the  witness  must  "  attest "  the  testator's  signature — i.e.,  bear 
witness  to  the  ceremonies  which  took  place  on  the  execution — a 
person  non  compos  mentis  is  not  a  competent  witness  to  a 
will.  This  is  so  notwithstanding  sect.  14  of  the  Wills  Act/ 
1837,  which  enacts  that  "  if  any  person  who  shall  attest  the 
execution  of  a  will  shall  at  the  time  of  the  execution  thereof 
or  at  any  time  afterwards  be  incompetent  to  be  admitted  a 
witness  to  prove  the  execution  thereof,  such  will  shall  not  on 
that  account  be  invalid."  Sect.  14  of  the  Act  seems  only  to 
remove  the  legal  disqualification  arising  out"  of  the  witness's 
incompetency  to  give  evidence  of  the  execution  in  a  judicial 
proceeding,  which  may  evidently  co-exist  with  intellectual 
capacity,  as  in  the  case  of  a  criminal,  whose  evidence  was  not 
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admissible  in  any  Court  until  the  passing  of  the  Evidence  Act, 
1843  (o). 

There  can  be  little  doubt  that  this  is  the  correct  construction 
of  sect.  14,  though  its  terms  are  sufficiently  wide  to  cause  a 
difficulty  in  determining  the  question  whether  a  will  would  be 
invalid  for  want  of  proper  attestation  by  reason  of  one  of  the 
witnesses  being  non  compos  mentis. 

Persons  drunk,  and  persons  born  deaf,  dumb,  and  blind, 
would  be  regarded  in  the  same  light  as  persons  non  compotes 
mentis. 

Very  young  persons  must  not  be  selected;  for  though  an  (n)  Very 
infant  can  attest  a  will,  yet,  if  unable  to  understand  the  nature 
of  the  proceeding,  he  could  not  "  attest"  the  will  within  the 
meaning  of  the  Wills  Act;  and  if  one  of  the  witnesses  was  so 
young  as  this  the  will  would  fail  for  want  of  proper  witnesses. 
Moreover,  if,  owing  to  the  provisions  of  sect.  14  of  the  Wills 
Act,  set  out  above,  a  very  young  person  is  regarded  as  a  good 
witness,  he  would  be,  at  least,  a  very  undesirable  witness :  since 
if  the  testator  died  while  he  was  still  very  young  he  might  not 
be  admitted  as  a  witness  to  speak  as  to  the  execution. 

Illiterate  persons  should   be  avoided   in  the  choice  of  wit-  (iii)  Illiterate 
nesses;  for  while  they  are  competent  even  though  they  sign  by  PcrsoIUI- 
a  mark,  still  their  evidence,  in  case  the  will  was  impeached, 
would  be  received  with  much  caution  (p) . 

Persons  interested  under  the  will  (i.e.,  devisees,  legatees,  and  (iv)  Interested 
appointees)  should  not  be  selected;   for  though  by  sect.  15  of  Peraons- 
thj>  Wills  Act  such  persons  are  good  witnesses  to  prove  the 
execution  of  the  will,  or  to  prove  the  validity  or  invalidity 
thereof,  yet,  by  the  same  section,  bv  being  attesting  witnesses 

they  lose  the  benefit  of  the  gift  made  to  them  by  the  will. 
• -5 Ai  • 

On  the  construction   of  the  Statute  of  Frauds,  which  re-  Rule  before 
quired  three  or  four  credible  witnesses  to  wills  of  real  property, 

(o)  6  &  7  Viet.  c.  85. 
(p]  Cooper  v.  Bockett,  4  Moo.  P.  C.  419. 
D   2 
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Provisions  of 
sect.  15  on 
the  subject. 


it  was  held  that  a  person  who  took  an  interest  under  the  will 
was  not  a  credible  witness,  and  so  the  will  was  invalid  if  such 
a  person  was  one  of  the  witnesses  to  the  will,  even  though, 
without  that  witness  there  was  a  sufficient  number  of  credible 
witnesses.     This  rule  did  not  apply  to  wills  of  personal  pro- 
perty, which  before  the  Wills  Act  of  1837  required  no  wit- 
nesses;  and  was  altered  as  to  wills  of  real  property  by  25 
Geo.  2,  c.  6,  which  enacted  that  a  person  interested  under  a 
will  of  real  property  would  be  a  good  witness,  but  would  lose 
the  benefit  conferred  by  the  will  on  him  or  her.    And  now  one 
rule  is  laid   down  for  wills  of  both  real  and  personal  pro- 
perty by  sect.  15  of  the  Wills  Act,  which  provides  that  "  if 
any  person  shall  attest  the  execution  of  any  will  to  whom  or  to 
whose  wife  or  husband  any  beneficial  devise,  legacy,  estate, 
interest,  gift,  or  appointment  of  or  affecting  any  real  or  per- 
sonal estate  (other  than  and  except  charges  and  directions  for 
the  payment  of  any  debt  or  debts)  shall  be  thereby  given  or 
made,  such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
shall,  so  far  only  as  concerns  such  person  attesting  the  execu- 
tion of  such  will,  or  the  wife  or  husband  of  such  person,  or 
any  person  claiming  under  such  person  or  wife  or  husband,  be 
utterly  null  and  void,  and  such  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding- 
such  devise,  legacy,  estate,  interest,  gift,  or  appointment  men- 
tioned in  such  will." 


p    ii'itire 
undor  this 
section. 


In  connection  with  this  section  the    following   points   are 
worthy  of  notice:  — 

(a)  It  applies  to  both  real  and^  personal  property,  and  not 

only  to  devises  and  bequests,  but  also  to  appointments 
under  jpowers. 

(b)  It,  only  applies  to  beneficial  devises,  &c.  to  witnesses; 

and  consequently,  if  property  is  given  to  A.  simply 
as  trustee,  and  A.  attests  the  will,  the  gift  to  him 
is  not  thereby  null  and  void  (q},  but  hgj^ould  lose 


(q)  Cres8we.ll  v.  Crcsswell,  L.  E.  6  Eq.  69. 
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any  benefit,  direct  or  indirect,  which  he  might  obtain 

through  his  appointment  as  trustee,  e.g.,  the  right 

J^»  as  a  solicitor-trustee  to  charge  for  professional  work 
done  in  the  matter  of  the  trust  under  a  clause  for  that 
purpose  inserted  in  the  will  (r) . 

(c)  A  mere  charge  or  direction  for  payment  of  debts  does 

not  (amount  to  an  interest  within  the  meaning  of  the  */  '  b 
section;  and,  moreover,  it  is  on  this  subject  more 
specifically  enacted  by  sect.  16  of  the  Act  that  a 
creditor  shall  be  a  good  witness  to  a  will  notwith- 
standing a  charge  made  by  the  testator  for  payment 
of  his  debt — so  that,  reading  the  two  sections  together, 
a  creditor  can  attest  a  will,  and  he  will  not  by  doing 
so  lose  the  benefit  of  any  charge  contained  in  the 
will  for  the  payment  of  debts. 

(d)  If  a  gift  is  made  bv  will  to  A.,  and  A.  attests  a  codicil 

to  the  will,  A.  does  not  thereby  lose  his  gift;  and  this 
is  so  even  though  A.  was  residuary  donee,  and  the 
codicil  indirectly  increased  his  share  under  the  will 
by  revoking  some  gift  or  gifts  thereby  made  (s) .  The 
beneficiary  wilLjn__fact.  be  entitled  to  take  the  gift  if 
it  is  given  to  him  or  confirmed  by  any  testamentary 
instrument  to  which  he  was  not  a  witness;  so  flSETif 
X.  makes  a  will  giving  A.  a  legacy,  and  confirms  the 
will  with  some  alt crai  ions  by  two  codicils,  oven  though 
A.  attests  not  only  the  will,  but  also  one  of _ the 
codicils  but  not  both,  A.  is  entitled  to  the  legacy  (f). 

(e)  The  mere  fact  that  the  attesting  witness  to  whom  a  gift 

is  made  by  the  will  is  a  supernumerary  does  not 
prevent  the  gift  to  him  from  being  null  and  void; 
and  if  it  appears  on  the  face  of  the  will  that  he 
was  a  witness,  evidence  is  not  admissible  to  show 
that  he  was  a  supernumerary.  Thus,  if  A.,  B.,  and 
C.  attest  a  will,  and  there  is  in  the  will  a  gift  to 

t^-—     (r)  Re  Pooley,  40  C.  D.  1 ;  Re  Barber,  Burgess  v.  Vinm'come,  31  C.  D. 
€65. 

(s)  Gttrney  v.  Gurney,  3  Drew.  208  ;  Re  Marcus,  57  L.  T.  399. 
(<)  Re  Trotter,  Trotter  v.  Trotter,  (1899)  1  Ch.  764. 
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C.,  he  loses  the  gift  although  there  were  sufficient 
witnesses  without  him  (tt)  .  But  if  the  character  in 
which  C.  signed  does  not  appear  on  the  face  of  the 
will,  and  evidence  is  produced  to  show  that  C.  did 
not  sign  as  a  witness,  his  name  may  bo  omitted 
from  the  probate,  and  then  he  will  take  the  gift  (x)  . 
If,  however,  his  name  is  allowed  to  appear  in  the 
probate,  the  Chancery  Division  will  not  admit  evi- 
dence to  show  that  he  was  not  a  witness  to  the 
will(y). 

(f)  An  executor  would  not  lose  his  appointment  by  attesting 

the  will;  and  by  sect.  17  of  the  Act  it  is  expressly 
enacted  that  an  executor  who  attests  a  will  is  a  good 
witness  to  prove  the  execution  of  the  will,  or  to  prove 
the  validity  or  invalidity  thereof;  if,  however,  any 
beneficial  gift  is  made  to  him  directly  or  indirectly  r 
t.--^  he  will,  by  attesting,  forfeit  the  same  under  sect, 

150). 

(g)  In  Jull  v.    Jacobs  (a,   it    was  held  that  if  property  is 

by  will  given  to  A.  i'or  life,  with  remainder  to  B., 
and  A.  attests  the  will,  the  effect  is  to  accelerate 
B.'s  remainder,  and  to  give  him  the  right  to  the  pro- 
perty on  the  testator's  death,  just  as  if  A.  were  then 
dead.  But  there  can  be  no  acceleration  of  the  re- 
mainder so  long  as  the  person  to  take  in  remainder 
is  not  ascertained.  Accordingly,  in  Be  Townsend's 
Estate  (b),  where  real  property  was  by  will  given 
to  A.  for  life,  with  remainder  to  his  children  equally, 
and  A-'sTndfiBflttested  the  will,  it  was  held  that,  A. 
having  no  children  at  the  testator's  death,  the  income 
of  the  property  belonged  to  the  heir-at-law  during 
A.'s  life.  °..-.l°"  as  h°  na(l  no  Children. 


(«)  Wigan  v.  Rowland,  11  Hare,  157. 

(»)  Re  Sharman,  1  P.  &  I).  661  ;  Be  E.  J.  Smith,  15  P.  D.  2. 
(y}  Beswick  v.  Lancelcy,  5  T.  L.  K.  245. 

(z)  See  Re  Divers,  Alt.  -Gen.  v.  Gregory.  34  Sol.  J.  676  ;  and  Re  Barber 
and  Re  Pool  en.  suvra. 
(a)  3  C.  D.  703. 
(1)  34  C.  D.  357. 
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(h)  If  property  is  given  to  A.,  B.,  and  C.  as  joint  tenants, 
and  A.  attests  the  will,  the  gift  does  not,  so  far  as  B . 
and  C.  are  concerned,  become  null  and  void,  but  they 
are  benefited  by  A.'s  act;  since  A.,  by  attesting, 
forfeits  his  intenst  in  (lie  gift,  the  whole  oi'  which 
passes  to  B .  and  C .  as  if  A .  were  dead  (c] . 

(i)  If  property  is  g^ven  to  A.,  B.,  and  C.as  tenants  injiom- 
mon,  and  A.  attests  the  will,  his  share  of  the  property 
lapses  and  falls  into  the  residue,  and  B.  and  C.  take 
two-thirds  only  of  the  property . 

(k  ,    i  L'  )>n>pei  i  \    is  given  to  persons  as  a  class,  e.g.,  to  all 

the  children  of  A.  B.,androneof  the  children  attests. 

the  will,  the  result  is  the  same  as  in  the  case  of  joint 

jtenants,  and  the  share  of  the  child  who  attests  passes 

to  the  rest  of  the  class  (d) . 

(1)  In  the  same  way,  if  the  testator  directs  that  all  the 
servants,  &c.  in  his  employ  at  his  death  shall  receive 
six  months'  full  salaries,  or  gives  them  any  other 
gift,  and  one  of  the  servants  attests  the  will,  the 
direction  or  gift  will  not  thereby  be  invalidated,  but 
the  attesting  servant  cannot  claim  the  benefit  of  it  (e). 

(m)  Not  only  are  gifts  to  the  devisees,  legatees,  and  ap- 
pointees themselves  rendered  void  by  their  attesting 
the  will,  but  also  gifts  made  to  their  husbands  or 
wives;  and  idis  brings  us  (o  the  lil'th  ehiss  of  persons 
who  should  not  be  witnesses,  viz.:  — 

Husbands  and    wives    of   persons  interested  under  the  will  (v)  Husbands 

should  not    bo  chosen  as  witnesses,  because  the  choice  of  such  »nd  wives  of 

.  .  interested 

a  witness  would  cause  the  legatee,  devisee,  or  appointee  to  lose  persons, 
his  or  her  interest;  and  this  rule  is  in  no  way  affected  by  the 
Married  Women's  Property  Act,  1882. 

Before-  the  Wills  Act.  if  the  husband  or  wife  of  a  devisee  of 
real  property  attested  the  will,  the  effect  was  to  make  the  will 
void,  as  such  persons  were  not  "credible  "  witnesses  within  the 

(c)  Ynunt/  v.  Davies,  2  Dr.  &  Sm.  167. 
(ft)  Fellv.  BiMnlpli,  L.  E.  10  0.  P.  701. 
(>•)  Re  Marcu^  57  L.  T.  39i>. 
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Statute  of  Frauds,  and  25  Gco.  2,  c.  6,  did  not  meet  the  case. 
As  to  wills  of  personal  property,  for  reasons  already  given,  the 
fact  that  the  husband  or  wife  of  a  legatee  attested  the  will  did 
not  affect  its  validity.  Now,  as  shown  above,  the  husband  or 
wife  is  a  good  witness,  whether  the  property  given  to  his  wife 
or  her  husband  is  real  or  personal,  but  the  gift  is  null  and  void. 
In  construing  the  section  on  this  particular  point,  it  has 
been  held  that  the  date  of  the  will  qmqjj  fo  Innlrpd  t.n-  an 

thatf  if  a  gift  i«  tnnHn  bv  will  to  A      «.nd  B    witnaaaPH  thp.  will 

the  more  fact  that  A.  and  B.  subsequently  marry  will  not 
have  the  ell'ect  of  making  the  gift  to  A.  null  and  void  (/). 

In  Anderson  v.  Anderson  (g]  a  share  of  residue  was  given 
to  B.  by  a  will  to  which  B.'s  wife  was  one  of  the  witnesses; 
by  a  codicil  attested  by  independent  witnesses  the  gift  to  B. 
was  confirmed;  and  the  Court  held  that  the  gift  took  effect. 

In_.Re  Divers,  Att.-Gen.  v.  Gregory  (7i),  A.  by  will  ap- 
pointed i>.  liis  executor.  The  will  contained  no  residuary  gift. 
B.'s  wife  attested  the  will.  On  A.'s  death  it  was  found  that 
he  had  no  next  of  kin.  It  was  held  that  as  B.'s  wife  had 
attested  the  will,  B.  could  not  take  the  residue,  to  which  he 
would  otherwise  have  been  entitled  (f),  and  the  residue  there- 
fore went  to  the  Crown  as  bona  vacantia. 

\ (/)  Thorpe  v.  Bestwick,  6  Q.  B.  D.  311. 

(g)  13  Eq.  381. 

(h)  34  Sol.  J.  676. 

(0  Roote  v.  Chalk,  49  I,.  J.  Ch.  625. 
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CHAPTER  IV. 

ALTERATIONS. 

BY  sect.  21  of  the  Wills  Act,  1837,  no  obliteration,  interlinea-  Alterations, 
tion,  or  otlier  alteration    in  a  vail  macL>  after  execution,  will 
have  any  effect  (except  so  far  as  the  words  or  effect  of  the  will  executed. 
1'i'fon-  such  alteration  shall  not  be  apparent)  unless  the  altera- 
tion be  executed  like  a  will.    But  the  will,  with  sucji  alteration  What  con- 
as    part    thereof,    will    be  <lei-m  il  <lu!y  executed   if   (ho  signa-   execution™ 
ture  of  the  testator  and  subscription  of  the  witnesses  be  made 
in  the  margin  or  some  other  part  of  the  will  opposite  to  or 
near  the  alteration,  0£  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  such  alteration,  and  written  at  the 
end  or  some  other  part  of  the  will.     It  ig.  sufficient  execution 
of  the  alteration  if  the  testator  and  witnesses  put  their  initials 
in  the  margin  opposite  foe  alteration  (a\    The  alteration  will 
also  be  effectual  if  the  testator  subsequently  confirms  the  will 
by  a  codicil,  provided  the  Court  is  satisfied,  on  the  construction 
of  the  instrument,  that  he  intended  to  confirm  the  will  with 
alterations  and   not  as  originally  drawn  (6) . 

When  a  will  shows  on  its  i'aue  that  it  has  been  altered,  the  Presumption 
presumption  is   that,  if  unattested,  the  alteration  was  made  tt 


Lftor  execution,  and  the  onus  of  showing  that  the  alteration 
was  made  before  execution  lies  on  the  persons  who  seek  to 
derive  a  benefit  from  the  alteration  (c) .  Declarations  made  Evidence  as  to 

by  the  testator  before  executing  the  will  are  admit  ted  to  show  a 
that  the   intention    expressed   by    the    testator  could  not    be 

(a)  Jte  BhwitL  5  P.  D.  116. 
(6)  Re  Hay,  Kerr  v.  Stinnear,  73  L.  J.  Ch.  33. 
(c)  Cooper  v.  Bockett,  4  Notes  of  Cases,  685;  William*  v.  Ashton,  I  J.  & 
H.  115. 
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Effect  of 

unexecuted 

alteration. 


When  parol 
evidence  is 
admissible  as 
to  obliterated 
portions. 


carried  out  unless  the  alteration  were  made,  because  they 
demonstrate  that  the  alteration  was  not  an  afterthought,  and 
that  it  was  made  before  the  execution  of  the  will  (d) .  But 
declarations  made  by  him^j^gr  execution  are  not  admissible 
to  show  that  the  actual  alteration  was  in  the  will  when  it  was 
executed  (e),  though  they  may  be  admissible  to  show  the  in- 
tention with  which  an  act  relating  to  the  will  was  done,  less 
weight,  however,  being  given  to  them  than  to  contemporaneous 
declarations  (/) . 

In  some  instances  the  Court  has  assumed,  without  any  evi- 
dence, that  alterations  did  exist  in  the  will  when  it  was  exe- 
cuted. Thus,  in  Re  Countess  of  Morton  (</),  a  sheet  substi- 
tuted for  an  original  sheet  of  the  will  was  assumed  to  have 
been  substituted  before  execution;  and  in  Re  Hindmarch  (Ji), 
some  trifling  alterations  and  interlineations  in  a  holograph  will 
were  admitted  to  probate,  on  the  opinion  of  an  expert  that 
they  were  written  at  the  same  time  as  the  rest  of  the  will/^W- 

Where  an  unexecuted  alteration  has  been  made  after  execu- 
tion, and  the  original  words  of  the  will  an'  -'ill  decipher- 
able, the  will  as  it  originally  stood  is  admitted  to  probatej_/fro 
enable  the  Court  to  arrive  at  a  conclusion  as  to  the  original 
words  of  the  will,  the  evidence  of  experts  in  handwriting  and 
the  use  of  magnifying  glasses  may  be  resorted  to  (i),  and  such 
evidence  may  be  received  at  any  time,  even  long  after  pro- 
bate has  been  granted  (fc) . 

If,  however,  it  is  impQ6fflMe_tojiisoovei  from  the  will  itself 


what  were  the  words  originallv  written,  probate  .must  bo  granted 

^^__M^^^^^^MMH^^HMMBHHnMWH^HMMKM^BWH^I'>M"W'MMM^B'V*  ^••^•••^•••••••••••••••••••fc 

in  "blank,  i.e..  witli  a  blank  space  left  for  the  undecipherable, 
words,  ujjless  parol  evidence  is  admissible^ to  show  the  original 
words.     But.  as  frflyle.  parol  evidence  is  not  admissible  to  assist 
the  Court  in  deciding  how  the  will  stood  before  the  alteration 

(d)  Doe  d.  Shallcros*  v.  Palmer,  16  Q.  B.  747. 

(e)  Ibid.  ;  and  Staines  v.  Stewart,  2  Sw.  &  Tr.  320. 

(/)  Johnson  v.  LyfarJ,  L.  E.  1  P.  &  D.  546;  Re  Sylres,  L.  E.  3  P.  &  D. 
26;  and  see  Stigden  v.  Lord  St.  Leonards,  1  P.  D.  154. 
(g)  13  Jur.  1108. 
(h)  L.  E.  1  P.  &  D.  307.     Aiid  see  Re  Tonye,  66  L.  T.  60. 

(f)  Re  Srasier,  (1899)  P.  36. 

(&)  Ffincli  v.  Coombf,  (1894)  P.  191. 
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was  made,  for  the  word  "  apparent "  in  sect.  21  means  apparent 
on  the  inspection  of  the  document  itself,  in  the  condition  in 
which  the  testator  left  it,  and  does  not  mean  capable  of  being 
made  apparent  by  extrinsic  evidence  (Z) .  Thus,  if  the  testa- 
l:or,  aL'ter  execution  oL'  the  will,  pastes  a  piece  of  paper 
over  the  whole  of  the  legacy,  the  Court  will  not  order  the 
paper  to  be  removed,  for  this  would  be  a  physical  interference 
with  the  will  as  left  by  the  testator  (m) .  If,  however,  there 
is  not  merely  an  obliteration,  but  the  addition  of  another  name 
or  of  a  different  amount,  or  if  part  only  of  the  gift  is  obliter- 
ated, so  that  it  is  clear  that  the  intention  of  the  testator  was 
to  alter  the  gift  and  not  to  revoke  it  entirely,  the  doctrine  of 
indent  relative  rfiYnp-a-<'1'f>n  (see  post,  p.  49)  will  apply,  and 
the  Court,  will  receive  extrinsic  evidence  of  the  state  of  the 
will  as  it  originally  stood.  Thus,  where  the  legatee's  name 
was  entirely  erased,  anoTanother  name  inserted,  the  Court  ad- 
mitted parol  evidence  to  show  who  the  original  legatee  was, 
being  satisfied  that  the  testator  had  only  revoked  the  first  gift 
on  the  supposition  that  he  had  effectually  substituted  a  new 
legatee  (n).  Again,  where  the  amount  of  a  legacy  was  cut 
out,  and  another  sum,  unattested  and  unsigned,  filled  in,  parol 
evidence  was  admitted  to  show  the  amount  of  the  original 
legacy  (o). 

Decisions  as  to  Alterations  in  Wills. 


The  following  decisions  illustrate  the  rules  as  to  alterations,  Some  deci- 

o      . HI  cms  as  to 

alterations. 

In  H<:  ('.  Y.  Heath  (p],  a  testator  by  his  will  gave  10,OOOZ. 
to  X.,  one  of  his  executors,  and  after  the  execution  of  the  will 
he  made  an  interlineation  giving  1,OOOL  to  each  of  his  exe- 
cutors. The  interlineation  was  not  attested.  Subsequently 
he  made  a  codicil,  in  which  he  recited  that  he  had  given  a 

(/)  Townley  v.  Watson,  3  Curt.  761. 

(»)  Re  Horsford,  L.  R.  3  P.  &  D.  311  ;  Ffinchv.  Coombe,  (1894)  P.  191. 

(»)  Re.  McC'abe,  L.  E.  3  P.  &  D.  94  :  and  see  Sturton  v.  Whellock,  48 
L.  T.  237. 

(o)  Soar  v.  Dolman,  3  Curt.  121. 

(p)  (1892)  P.  253.  See  also  Tyler  v.  Merchant  Tai/lors'  Co.,  15  P.  D. 
216. 
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legacy  of  ll.OOOi.  to  X.     It  was  held  that  the  interlineation 

must  In-  included  in  lli-  prol>uf>'.  :is  the  ivfrn-nc"  in  the  codicil 
showed  that  it  had  been  made  before  the  execution  of  the 
codicil.  In  guoh  a  case  the  codioil  operates  to  confirm  the 
will  with  existing  alterations . 

In  Birch  v.  Birch  (a),  several  blanks  in  a  will  were  found 


iilled  up  by  the  testator.  Some  of  the  fillings-in  were  in  black, 
and  the  rest  in  rod,  ink.  The  Court  considered  that  those  in 
black  ink  might  be  taken  to  have  been  filled  in  before  execu- 
tion, and  included  the  fillings-in  in  the  probate;  but  those 
in  red  ink  must  be  deemed  to  have  been  made  after  execution, 
and,  not  being  duly  executed  as  required  by  sect.  21  of  the 
Wills  Act,  were  excluded  from  probate.  The  general  pre- 
sumption, however,  as  to  blanks,  is*  that  they  :gflrjL-fUlfld-gp 
fce/grejexeoutJon,  even  though  in  different  handwriting  to  that 
of  the  will  itself;  for  to  hold  otherwise  would  in  many  cases 
render  the  execution  a  mere  useless  ceremony  (r) . 

Again,  in  Re  Shear  n^s],  the  testatrix  executed  her  will  in 
the  presence  of  two  witnesses,  who  attested  it.  Immediately 
aft  or  execution,  it  was  discovered  that  an  omission  had  been 
made,  and  the  omission  was  at  once  rectified  by  the  insertion 
of  an  interlineation.  Th-  testatrix  then  approved  of  the  will 
as  altered,  and  acknowledged  it  as  her  ''  last  will  and  testa- 
ment." and  the  \\^ijj i 'sses  then  in  her  presence  placed  their 
initials  in  the  margin  opposite  the  interlineation.  The  Court 
held  that  there  had  been  no  ro-oxecution  of  the  will  after  the 
alteration  to  satisfy  sect.  21,  and  therefore  that  the  inter- 
lineation must  be  omitted  from  the  probate.  The  second  exe- 
cution bv  the  testatrix  ousrht  to  have  been  attested  bv  the 

^^••^^^^^^^•••^^^^^^^•^^^^^^^•••^•••••••••••MHMWMBBHMMi  v 

witnesses,  or  her  initials  as  well  as  those  of  the  witnesses  should 
have  been  placed  opposite  the  interlineation. 

In  Re  Thomas  Greenwood  (<),  a  will  contained  no  nomina- 
tion of  executors  in  the  body  of  it,  but  below  the  attestation 
clause  were  the  words  "executors  W.  S.  and  C.  S."  There 
was  an  asterisk  before  these  words,  and  an  asterisk  before  the 

(q)  6  Notes  of  Cases,  581. 

(r)  Greville  v.  Tylee,  1  Moo.  P.  C.  320 ;  Re  Swindii),  2  Robertson,  192. 
(«)  50  L.  J.  P.  15 ;  and  see  Rr  E.  W.  Martin,  6  Notes  of  Cases,  694. 
(«)  (1892)  P.  7. 
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word  "executor"  wherever  it  appeared.  The  evidence  proved 
that  these  words  were  in  the  will  before  execution.  After 
execution  the  testator  directed  the  name  of  C.  S.,  who  was 
attesting  witness  as  well  as  executor,  to  be  erased,  and  the 
name  of  W.  S.  to  be  written  over  the  erasure.  The  Court 
held  that  the  nomination  of  executors  was  valid,  and,  as  the 
will  had  not  been  re-executed  after  the  erasure  was  made,  the 
name  of  C.  S.  must  be  restored  as  executor  and  attesting 
witness. 

In  Sturton  v.  Whelloclc  (M)  certain  legacies  were  given  !,o 
the  granacnilaren  of  the  testator  to  vest  in  them  when  they 
attained  the  age  of  twenty-one.  The  testator  had  expressed 
a  wish  to  the  solicitor  who  drew  the  will  that  the  interest 
should  vest  when  the  children  attained  twenty-five,  but  the 
solicitor  explained  that  if  the  vesting  of  the  gifts  were  thus 
postponed  they  would  ,be  void,  and  so  the  age  of  twenty-one 
was  inserted.  At  the  testator's  death  it  was  found  that,  wher- 
ever "twenty-one  years"  appeared  in  the  will,  "one"  had 
been  ellaeed  and  "live"'  substituted.  The  Court  granted  pro- 
bate. substituting  one  for  five  in  all  places. 

The  rules,  then,  as  to  alterations  in  wills  may  be  briefly  Brief  state- 

stated  tO  be—  mentof  the 

rules  as  to 


(a)  Alterations  made  before  execution  will  form  part  of  the 

—  r~   —  T~     —  i  ---  ,,  ,  ,    >«>•<>*"-'-  - 

probate,   but  unless  they   are  merely  verbal^  or  are 

duly  verified  it  must  bo  proved  by  affidavit  that  they  execution 
were  in  existence  before  the  will  was  executed. 

(b)  Alterations  made  after  execution  will  be  exoluded  mile-.  As  to  those 

"^^^"T"™       ...     .  ^^    ,       made  after 

(Ij  the  will  is  re-executed  j^coniirmed  by  a  duly  execution. 
executed  codicil   after  the  alterations  are  shown  to 
have  been  made;  or  f2Lthe  alterations  are  verified  by 
the  signatures  or  initials  of  the  testator  and  witnesses 

in  the  margin  opposite  them;  or  (3)  a  memorandum 
referring  to  ^he  alteration_is  _pjaced  _in_j:he^  willjind 

duly  signed  by  the  t  —  ta'or  and  two  wit  ne-ses  (x^  . 

(u)  48  L.  T.  237. 

(x)  See  P.  R.  N.  C.  9,  post  ,  p.  88. 
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As.to  blanks,  (o)  Blanks  in  a  \vill  duly  Jillerl  in,  although  in  a  different 
handwriting,  are  deemed  to  have  been  made  before 
execution,  and  in  the  absence  of  evidence  to  the 
contrary,  extrinsic  or  intrinsic,  are  included  in  the 
probate. 

As  to  erasures       (d)  When   an    alteration   not   properly  attested   is  effected 
tions  by   means   of  an   erasure  or  obliteration  of   such  a 

character  that  it  is  not  possible  to  say  from  the  will 
itself  what  its  original  terms  were,  extrinsic  evidence 
is  not  admitted  to  show  how  the  will  stood  when 
executed,  unless  the  testator  has  substituted  a  different 

tOMMMMMMMMM*"'--  ...— . 

name  or  a  different  amount  for  the  original  name  or 
amount  or  has  only  obliterated  part  of  a  gift.  If  the 
evidence  is  admissible  the  will  is  restored,  and  pro- 
bate of  it  allowed  as  it  was  before  the  obliteration 
or  erasure  took  place.  But  if  no  such  evidence  can 
be  admitted,  then  probate  of  the  will  is  granted  with 
the  altered  portion  left  blank. 
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CHAPTEJR,  V. 

REVOCATION. 

TIIK  revocation  oi'  a  will  may  be  effected  in  three  ways, 
namely:  t(l)  By  destruction  ;  (2)  By  another  will  or  codicil; 
(3)  By  marriage. 

fmaowiMM- 

I.  —  By  Destruction,  &c. 
If  a  testator  intends  to  revoke  his  will  or  codicil  by  some  act  The  mtx?e  of 

.  .  destruction. 

oi  destruction,  his  purpose  must  be  carried  out  in  accordance 
with  sect.  20  of  the  Wills  Act,  1837,  which  provides  that  a 
will  or  codicil  may  be  revoked  "by  the  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator  or  by  some  person 
in  his  presence  and  by  his  direction,  with  the  intention  of  re- 
Yoking  the  same."  The  same  course  must  be  pursued  whether 
the  will  relate  to  real  or  to  personal  property. 

It  is  clear,  then,  from  this  section  that  there  must  be  an  Mereinten- 


actual  burning,  tearing  or  other  destruction  of  the  will  in  order  11-0  not 
that  the  act  may  effect  a  revocation  of  the  will.  A  mere  inten-  "sufficient? 
tion  and  attempt  to  burn  the  will  without  actual  burning  to 
some  extent  is  not  sufficient  (a)  .  Nor  will  there  be  a  revo- 
cation if  a  testator  begins  to  destroy  a  will,  but  is  stopped  by 
persons  about  him,  unless  evidence  is  forthcoming  to  show  that 
when  he  ceased  tearing  he  had  done  all  that  he  contemplated 
doing  for  the  purpose  of  revocation  (6). 

But  it  is  not  necessary  that  the  instrument  shall  be  utterly  What  is 
destroyed  or  torn  tfli-pifices.     It  will  be  quite  sufficient  if  the 


testator  with  the  intention  of  revoking  the  will  destroys  some  to  cause 

revocation. 

(a)  Doe  d.  Reed  v.  Harris,  6  A.  &  E.  209. 

(ft)  Elms  v.  Elms,  1  Sw.  &  Tr.  155;  Doe  d.  Perkes  v.  Perkes,  3  B.  &  A. 
J89. 
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part  of  the  will  which  is  necessary  to  its  validity .  Thus,  it  has 
been  held  that  the  excision  or  erasure  of  the  testator's  name,,  or 

of  the  names  of  the  attesting  witnesses,  or  one  of  them,  amounts 
lu  a  sufficient  destruction  (c).  But  if  the  part  destroyed  is  not 
essential  to  the  validity  of  the  will,  and  there  is  no  evidence  of 
intention  to  revoke  the  will,  the  Court  will  not  infer  revocation 
of  the  whole  will  unless  the  part  destroyed  is  so  important  as  to 
suggest  that  the  will  could  not  have  been  intended  to  stand 
without  it(d).  Thus,  in  Re  Wood/card '  (e)  the  Court  refused 
to  infer  revocation  of  the  whole  will  from  the  fact  that  ,the 
testator  had  cut  or  torn  off  the  first  seven  or  eight  lines  of  a 
will  consisting  of  seven  sheets,  and  probate  was  granted  of 
the  remaining  portion  of  the  will.  But  the  intention  to  revoke 
ic as  iufiTred  in  the  case  of  Treloar  v.  Lean  (/),  in  which  the 
testator  destroyed  the  three  middle  sheets  of  a  will  of  five 
sheets  and  substituted  three  fresh  sheets. 

The  words  "or  otherwise  destroying  "  include  only  acts  of 
the  same  kind  as  burning  and  tearing,  so  that  cancellation  of 
the  will  and  signature  is  not  sufficient  to  revoke  the  Avill(^r). 
For  the  same  reason,  scratching  the  signature  of  the  testator  or 
the  signatures  of  the  witnesses  with  a  knife  is  insufficient, 
unless  carried  to  such  an  extent  as  to  render  one  of  the  signa- 
turos  illegible  (7z).  A  strong  illustration  of  this  rule  is  to  be 
found  in  Cheese^ v.  Love  jay  (i) .  In  that  case  a  testator  drew 
his  pen  through  various  parts  of  the  will  and  wrote  on  the 
back  of  it  "  This  is  revoked,"  and  threw  it  among  a  heap 
of  waste  papers  in  his  sitting-room.  A  servant  took  it  up  and 
put  it  on  a  table  in  the  kitchen,  where  it  remained  till  the 
testator's  death  seven  or  eight  years  afterwards.  It  was  held 
that  the  will  was  entitled  to  probate,  as  it  had  not  actually 
been  destroyed,  although  the  testator's  intention  was  clearly 
that  it  should  be  revoked. 

(c)  flobls  v.  Kniglit,  1  Curt.  768;  He  Morton,  12  P.  D.  141. 

(d)  Clarke  v.  Scupps,  2  Robertson,  563 ;  Be  Maley,  12  P.  D.  134. 

(e)  L.  E.  2  P.  &  D.  206. 

(/)  14  P.  D.  49.     And  see  Leonard  v.  Leonard,  (1902)  P.  243. 
(g)  Re  Rose,  4  Notes  of  Cases,  101. 
(A)  Re  Godfrey,  69  L.  T.  '22. 
(»)  2  P.  D.  251. 


liy  wlioin 
destruction 
must  be  made. 
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Again,  u  \\ill  cannot  now  be  partially  revoked  by  obliteration 
unless  the  obliteration  is  authenticated,  or  unless  the  obliteration 
is  complete.  In  the  latter  case — i.e.,  if  the  words  are  so  com- 
pletely obliterated  that  it  cannot  be  made  out  what  they 
originally  were,  (he  revocation  is  effectual,  and  probate  will  be 
grunted  us  if  there  were  blanks  in  the  will,  except  in  those 
cases  in  which  external  evidence  is  admissible  to  supply  the 
original  words  (/c). 

The  destruction  of  a  will,  in  order  to  operate  as  a  revocation, 
must  be  accomplished  by  the  tqstator  himself,  or  by  some  one  in 
hisDresence amj^bvhisdijgc^pn.  Therefore,  where  a  will  was 
burnt  by  the  testator's  order  with  intent  to  revoke,  but  not  in 
his  presence,  probate  was  decreed  of  a  copy  (I}.  And  if  the 
will  of  a  testator  is  destroyed  in  his  presence,  but  without  his 
authority,  the  will  is  not  revoked,  and  he  cannot  b^am^ub- 
seijiient  ratification  of  the  destruction  render  the  act  a  valid 
revocation  (m) . 

Moreover,  the  acts  of  destruction  must  be  done  with  intent  to 
revoke  (n).  So  that,  if  a  testator  duly  executes  jt^vyjll,  and 
then  becomes  totally  insane,  he  cannot  revoke  it,  as  an  insane 
person  cannot  have  any  intention  (o).  Again,  where  a  testatrix 
on  several  occasions  referred  to  her  will  as  if  it  were  in  force 
and  indicated  where  it  would  be  found  when  wanted,  the  will 
was  admitted  to  probate,  although  found  in  the  place  indicated 
in  a  number  of  fragments  enclosed  in  a  sealed  envelope  (p) . 
And  it  may  be  stated  generally  that  destruction  made  under  a 
mistake,  whether  of  fact  or  law,  is  inoperative  to  r^voko  a 
will,  since  there  is  no  real  intention  to  revoke  the  will. 

Upon  this  principle — that   the  act   of  destruction  must  be  The  doctrine 
done  animo  revocandi  in  order  to  cause  a  revocation  of  the  will —  relative**" 

revocation." 
(A:)  See  ante,  p.  43. 
(1)  Re  Dadds,  1  Deane,  290. 

|m)  nm-a   /7?Y/|  MQnm  p.  i -,7  ;  Milh  v.  Milliard,  15  P.  D.  20. 
(ri)  Clnrkwn  v.  Chrksoii,  2  Sw.  &  Tr.  497  ;  Hyde  v.  Hyde,   1   Eq.   Abr. 
409. 

(o)  Brunt  v.  Urmd,  L.  R.  3  P.  &  D.  37  ;  Re  Hine,  (1893)  P.  282. 
(p)  Rt  Mackenzie,  (1909)  P.  305.     See  also  Re  Thornton,  14  P.  D.  82. 
G. — P.D.&A.  E 
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tho  doctrine  of  Dependent  Relative  Revqqqtion.     If  a 

testator  destroys  his  will  with  the  sole  intention  of  making, 
establishing,  or  reviving  some  other  testamentary  paper,  the 
revocation  is  not  effectual  it'  that  paper  is  never  made  or  is 
imalid.  or  is  not  revived,  for  the  testator  had  no  absolute  in- 
tention to  revoke  the  will,  but  only  to  revoke  it  if  the  other 
testamentary  disposition  took  effect,  and  if  the  other  disposition 
fails,  there  is  really  no  intention  to  revoke  at  all(g).  For 
instance,  if  the  testator  having  made  a  good  first,  makes  an  in- 
effectual second,  will,  and  then,  under  the  impression  that  the 
second  will  is  valid,  destroys  the  first,  the  destruction  will  not 
revoke  it.  Again,  if  a  testator,  with  the  intention  of  reviving, 

J a  previous  will,  destroys  a  will  by  which  he  revoked  all  pre-l 
vious  wills,  the  destruction  will  not  revoke  the  will,  since  the  \ 
purpose  for  which  it  is  destroyed  cannot  be  accomplished  by 
the  destruction  (r) .     So,  too,  if  the  testator,  after  execution 
of  his  will,  obliterates  the  amount  of  a  legacy  and  inserts  a 
different   amount,    the   legacy   is    not   revoked,   for    he   only 
obliterated  the  amount  in  order  to  substitute  a  new  bequest, 
and,  the  subsequent  bequest  failing,  there  is  no  intention  to 
revoke.    In  such  a  case,  as  has  been  shown  above  (ante,  p.  43), 
extrinsic  evidence  is  admissible  to  prove  the  original  amount. 

Revocation  of  It  seems  now  to  be  clearly  established  that  the  revocation  of  a 
w^  ^as  n0^  tQe  effect  of  revoking  a  codicil  to  the  will.  It  was 
held  before  1838  that  the  will  being  revoked  the  codicil  was  also 
by  the  same  act  revoked  (s) ;  but  it  has  been  held  in  several 
cases  since  the  Wills  Act,  1837,  that  a  codicil  must  be  separately 
revoked  in  the  manner  required  for  the  revocation  of  a  will; 
for  codicil  and  will  are  now  distinct  testamentary  instruments, 
P.TM!  flfflt.  %u  of  me  Act  provides  that  "  no  will  or  codicil  or  any 
part  thereof"  shall  l>o  ivvolo'-.l,  i-xo^M  in  OIK-  of  tli-  \\ays 
therein  pointed  out  (t).  But  if  will  and  oodioil  are  written  on 
the  same  sheet  of  paper,  aivl  I  he  testator  cuts  oil'  his  signature 

(<7)  Onions  v.  Ti/rer,  2  Vern.  742 ;    Hyde  v.  Hyde,  supra ;    Dancer  v. 
f'rabb,  L.  K.  3  P.  &  D.  98  ;  Dixon  v.  Treasury  Solicitor,  (1905)  P.  42. 
(r)   Piff f;/  *•-  J*Mi>*H-  L.  E.  1  P.  &  D.  209. 
(8)  Coppin  v.  Dill™,  1  Hagg.  Ecc.  301. 
(*)  Be  Savage,  L.  K.  2  P.  &  D.  78. 
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to  the  will,  the  oodioil  will  thereby  be  revoked    if    there    is 
evidence  to  show  that  such  was  the  testator's  intention  (11). 

It  has  indeed  been  suggested  that  the  question  turns  on  the 
amount  of  dependence  which  the  codicil  has  upon  the  will,  and 
that  the  codicil  will  only  be  held  not  to  be  revoked  by  the 
revocation  of  the  will  if  it  is  substantially  independent  of  it  (x)  ; 
but  this  test  was  rejected  by  Lord  Penzance  in  ReJTurner  (t/), 
in  which  he  held  that  the  words  of  sect.  20  are^  imperative  and 
leave  no  room  for  the  application  of  such  a  test. 


a  will  exists  in  duplicate,  and  the  testator  has  only  one  Etf'ect  of 
copy  in  his  possi  ssion,  the  other  being  deposited  with  some  other  One  cop'yof  a 
person,  'the  destruction  by  the  testator  of  the  copy  in  his  will  executed 

.    "  •^•••••1  MMMMM  _  *      ^wcjjt^—       in  duplicate. 

possession  amounts  to  a  revocation  01  the  will,  although  the 

other  copy    is   not  de.sl  roved,  for   IIP  has  destroyed   all   that  is 


within  his  reach,  and  if  the  copy  rntRi'np.d  bv  the  testator  is  not        -  .  j 
forthcoming  at  his  death  the  will  is  presumed  to  be  revoked  (z)  .—  •—  '  ^»^*/r  tft 

__  —  uLufc1  ---  -T  —  nTfrmm^  u_  _^_  ^  *     '  m\     *  I  jl  r\    &-   1 

\\  'here,  however,  the  testator  has  both  copies  in  his  possession 
and  destroys  one  only,  the  presumption  of  revocation,  though  it 
exists,  is  not  nearly  so  strong,  and  it  may  be  rebutted  by 
evidence  of  the  circumstances  and  the  intention  of  the  testator, 
as  by  proof  that  though  one  copy  was  destroyed,  the  destruction 
of  it  was  at  most  a  preparation  for  a  projected  alteration  to 
which  the  testator  had  not  finally  made  up  his  mind  (a)  .  The 
execution  of  a  will  in  duplicate  must  be  proved  in  the  same  way 
as  the  execution  of  a  single  will,  and  declarations  made  by  the 
-testator  after  the  date  of  the  will  are  not  admissible  to  prove 
that  he  executed  the  will  in  duplicate,  and  has  destroyed  one 
part  with  the  intention  of  revoking  the  will  (6). 

When  a  will  known  to  have  bwn  made  by  a  testator,  and  to  Presumption 
have  been  in  his  possession,  cannot  bo  found  on  his  death,  the  <,fnknoven 

(u)  Re  Itlcckley,  8  P.  1).  169. 
(»)  lie  EUice,  33  L.  J.  P.  27. 
(y)  L.  R.  2  P.  &  D.  403. 
(z)  Jones  v.  /Iitnliiifj,  58  L.  T.  60. 

(a)  Roberts  v.   Ii<»nn(,   ;J   Ilagg.    Ecc.    548  ;     Petnl>erton   v.    Pembfrton, 
13Ves.  289. 

(ft)  AtkinM.,1  v.  .I/"/-/-/*,  (1897)  P.  40. 
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testator's 


PrrbUnil)tiou  i8  tual  the  testator  himself,  and  not  some  other 
person,  has  destroyed  it,  but  tho  presumption  may  be  rebutted 
by  evidence  of  the  facts  (c). 


Contents  of          A  wiH  destroyed  in  the  testator's  lifetime  without  his  autho-%- 

destroyed  . r—        ' 

will  may  rity  may  be  established  upon  satisfactory  proof  being  given  or 

bTproJed8  ifc?  destruction  and  its  contents  (d). 


II. — By  subsequent  Will,  &c. 

Revocation  ln  order  that  a  subsequent  testamentary  instrument  may 

by  subsequent  .  .         .  ., 

testamentary    revoke  a  will  or  a  codicil,  it  must  be  duly  executed  and  attested 

trument.      ^  ft  W]^  an(j  ^  mil8^  either  contain  an  express  revocatory  clause, 

or  sho-\v  the  testator's  intention  to  revoke  the  former  instrument. 


Express  revo- 
cation clause 
inserted  by 
mistake. 


A  lost  or 
la-it  and  only 
will  does  not 
necessarily 
revoke  one 
previously 
executed. 


When  a  will  contains  express  words  revoking  all  former  wills, 
former  wills  are  thereby  revoked,  even  though  it  is  shown  that 
the  testator  laboured  under  a  misapprehension  as  to  the  effect 
of  those  words,  and  did  not  intend  a  revocation  of  his  former 
testamentary  documents  (e) .  If,  .however,  the  clause  was  in- 
serted without  the  knowledge  and  approval  of  the  testator,  it 
would  be  omitted  from  the  probate . 

The  mere  entitling  a  will  "a  last  will  and  testament,"  or 
even  "  the  last  and  only  will,"  does  not  establish  a  conclusive 
presumption  that  the  testator  intended  it  to  be  revocatory  of 
all  prior  wills  (/) . 


Wben  prior         Although  a  will  contains  no    express    clause   revoking   all 
revoked1*  "*  *  previous  testamentary  dispositions,  such  dispositions  are  never- 
theless revoked  if  the  will  contains  a  residuary  gift,  or  if  iti 
professes  to  deal  with  the  whole  of  the  testator's  property,  or  if 
it  appears  from  a  consideration  of  the  instruments  or  the  sur- 


(c)  Finch  v.  Finch,  L.  E.  1  P.  &  D.  371  ;  In  re  Sykea,  23  T.  L.  E.  747. 

(d)  Trevelyan  v.  Trevelyan,  1  Phillim.  149. 

(e)  Collins  v.  Elstone,  (1893)  P.  1. 

(/)  Cutto  v.  Gilbert,  9  Moo.  P.  C.  131  ;  Freeman  v.  Freeman,  5  D.  M. 
&  G.  704  ;  Simpson  v.  Foxon,  (1907)  P.  54. 
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rounding  circumstances  that  the  testator  intended  the  subse- 
quent will  to  contain  all  his  testamentary  dispositions,  although 
he  has  not  inserted  any  revocatory  clause  or  any  gift  of  the 
residue  (g} . 

Two  wills  can,  however,  stand  together,  if  they  are  not  in  When  two 
conflict  with  one  another  and  the  latter  does  not  profess  to  deal  to' stand 

with  all  the  testator's  property;   and  if  the}'  are  partially  in-  *•".-" -ther. 
consistent  the  later  instrument  will  only  revoke  the  former  as  to 
those  parts  where  they  are  inconsistent  (&) . 

\Vhrn   two   inconsistent   wills  are  found,   both    bearing    no  "When  neither 
date,  and  no  evidence  can  be  adduced  to  show  which  was  last 
executed,  neither  can  be  proved  (a). 

It  is  now  settled  that  a  will  made  in  execution  of  a  power  of  Will  made 

,  i  .    .  ,.  pnder  power 

appointment  is  revoked  by  a  second  will  containing  a  general 


clause  revoking  all  former  wills,  whether  it  be  a  general  or  a 

special  power  of  appointment  (fc) .      And,  so  far  as    general  revocation 

powers  are  concerned,  the  appointment  is  revoked  by  a  sub- 


sequent will  purporting  to  deal  with  all  the  testator's  property;    C^TTSUCTJ 
but,  if  the  power  is  special,  there  will  be  no  revocation  unless 
there  is  a  general  revocation  clause,  or  an  appointment  of  the 
property  subject  to  the  power  (1} . 

III. — By  Marriage. 

By  sect.  18  of  the  Wills  Act,  1837,  it  is  enacted  that  every  Effect  of 

will  made  by  a  man  or  woman  shall  be  revoked  by  marriage,  ^statoro° 

except  a  will  made  in  exercise  of  a  power  of  appointment,  when  testatrix  on 
^••^•.••••••••^••••••^^••••••••^••a         .      ••.  ^T~   his  or  her 

the  real  or  personal  estate  thereby  appointed  would  jiot,  in  wni. 

(<?)  Dempsey  v.  Lawson,  2  P.  D.  98;  Henfrey  v.  Henfrey,  4  Moo.  P.  C. 
29  ;  Cadell  v.  Willcocka,  (1898)  P.  21  ;  Re  Bryan,  (1907)  P.  125. 

(h)  Lemage  v.  Goodban,  L.  E.  1  P.  &  D.  57  ;  lie  Petchell,  L.  R.  3  P.  & 
D.  153.  And  see  Townsend  v.  Moore,  (1905)  P.  66. 

(*)  Phipps  v.  E.  ofAnglesea,  1  Bro.  P.  C.  Toml.  443. 

(&)  Sotheran  v.  Denning,  20  C.  D.  99  ;  Re  Kingdon,  Wilkins  v.  Pryer, 
32  0.  D.  604. 

(Z)  Cadell  v.  Willcocka,  (1898)  P.  21.  And  see  Kent  v.  Kent,  (1902) 
P.  108  ;  Rf.  Mnyheiv,  (1901)  1  Ch.  677. 
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default  of  such  appointment,  pass  to  his  or  her  heir,  customary 
heir,  executor,  or  administrator,  or  the  person  entitled  as  his  or 
her  next  of  kin  under  the  Statute  of  Distributions,  rr.  v*£*^K 

If  a  will  exercises  a  power  of  appointment,  and  also  disposes 
of  other  property,  and  the  testator  marries,  and  the  exercise 
of  the  power  falls  within  the  exception  of  sect.  18,  then,  since 
the  will  is  not  revoked  as  to  the  property  appointed — although 
revoked  as  to  the  other  property — administration  with  the  will 
annexed,  and  limited  to  the  appointed  property,  can  be 
gram  rd  m  . 

It  has  hivti  <lrci<i"d  dial  tin-iv  can  Ui  an  iv\oc:ii  i<>n  by 
marriage  of  a  will  made  in  exercise  of  a  power  of  appointment 
if  the  property  is  not  given  in  default  of  appointment  to  the 
persons  named  in  the  section.  Thus,  if  the  gift  is  to  the 
cnildren  of  the  testator,  or  to  his  "next  of  kin"  instead  of  to 
the  "  next  of  kin  under  the  Statute  of  Distributions,"  the  will 
is  not  revoked  by  marriage  (n) . 


No  revocation 
by  change  of 
circum- 
stances, but 
will  may  be 
contingent. 


Will  is 

expressed  to 
fane  effect 
olely  on 


happening- 
of  specified 
event. 


Conditional  Wills. 

It  is  provided  by  the  Wills  Act,  1837,  j3.  19f  that  no  will  shall 
bo  revoked  by  any  presumption  of  an  iatention  on  the  ground 
of  an  alteration  of  circumstances.  A  jvill  may,  howeger«_ber 
made  to  take  effeot  only  on  a  contingency,  as  where  a  person, 
about  to  go  to  Ireland  makes  a  bequest  "  If  I  die  before  my 
return  from  Ireland."  Such  a  testament  will  have  no  effect 
if  the  testator  returns  from  Ireland  (o) . 

The  question  whether  a  will  is  contingent  depends  of  course 
on  the  testator's  intention;  but  it  is  often  difficult  to  determine 
his  intention,  because  he  has  used  ambiguous  language  which 
renders  it  doubtful  whether  he  meant  to  refer  to  a  possible 
event  as  his  reason  for  making  a  will,  or  as  limiting  the  opera- 
tion of  the  will  made.  To  be  conditional,  the  will  must  be 
clearly  expressed  to  take  effect  only  on  the  happening,  or  not 

(wi)  He  G.  B.  Resell,  15  P.  D.  111. 

(n)  Re  Fitzroy,  1  Sw.  &  Tr.  133 ;  Me  McVieur,  1  P.  &  D.  671. 
(o)  Parsons  v.  Lonve,  1  Yes.  190  ;   Lindsay  v.  Lindsay,  L.  E.  2  P.  &  D^ 
459. 
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happening,  of  a  certain  event,  and  it  will  not  be  conditional  if 
the  testator  has  referred  to  the  contingency  merely  as  having? 
suggested  to  him  the  advisability  of  making  his  will(^). 

The  leaning  of  the  Court  is  against  holding  a  will  as  con- 
ditional.     Thus,  in  the  case  of  Re  Spratt  (q),  an  officer  in  the 


British  army  serving  against  the  Maoris  in  ^§^4  wrote  tojiis  contingent. 

sister  thus:  --"If  wo  remain  here    ....   tlio  <;haiicos  are  Jii 

favour  of  more  of  us  being  killed,  and  as  I  may  not  have 

another  opportunity  of  saying  what  I  wish  to  be  done  with  any 

little  money  I  may  possess,  in  case  of  an  accident,  I  wish  to 

make  everything  I  possess  over  to  you  .....  Keep  this  until 

I  ask  you  for  it.'      The  writer  died  in  1896  without  having 

asked  his  sister  for  the  letter,  and  it  was  held  that  the  letter, 

being  a  good  military  will  under  sect.  11  of  the  Wills  Act,  must 

be  admitted  to  probate,  and  was  n^ot  flojfldjygflal  on  the  testator's 

death  on  active  service  (r)  .     Declarations  made  by  the  testator 

an-  admissible  to  show  whether  the  will  \vas  intended  to  be 

conditional  or  not  (p),  and  the  circumstances  may  show  that, 

though  apparently  conditional,  the  testator  intended  the  will  to 

take  effect  in  any  event.     Thus,  whore  a  testator  began  a  pro- 

posed draft  of  his  will  thus:  "  In  the  prospect  of  a  long  journey, 

should  God  not  permit  me  to  return  to  my  home,  I  make  this 

my  last  will,"  and  afterwards  did  go  a  long  journey,  it  was  held 

that  the  fact  that  he  executed  the  will  after  his  return  proved 

conclusively  that  he  did  not  intend  it  to  be  conditional  (,9)  . 

(p)   Vines  v.  Vines,  (1910)  P.  147.    '/  "  $"v-<  ^rTt-tfWfO  " 

" 


(5)  (1897)  PT  28  ^A  9    • 

(r)  See  also  Re  Dobson,  L.  R.  1  P.  &  D.  88  ;  Re  Porter,  L.  E.  2  P.  &  D. 
22  ;  and  Edmondson  v.  Edmondson,  17  T.  L.  E.  397. 
(s)  lie  Cawthron,  3  Sw.  &  Tr.  417. 
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CHAPTEK  VI. 


REVIVAL    OF    WILLS. 

How  will  may  BY  sect.  '2'2-  of  the  Wills  Act,  1837,  no  will  or  codicil,  or  any 
e  '  part  thereof,  which  is  in  any  manner  revoked  can  be  revived 
otherwise  than  by  rgj^ygujyion  or  by  a  duly  executed  codicil 
showing  an  intention  to  revive;  and  when  a  will  or  codicil 
which  is  first  partly  revoked,  and  afterwards  wholly  revoked,  is 
revived,  the  revival  will  not  operate  to  re-establish  the  part  of 
the  will  which  Mas  revoked  Ir.'L'oiv  the  revocation  o!'  the  whole 
unless  such  intention  to  revive  is  shown. 

There  are  thus  only  two  ways  in  which  a  revoked  will  or 
codicil  can  be  revived,  viz.:  (1)  By  re-execution;  (2)  by  a 
codicil  showing  an  intention  to  revive.  If,  then,  a  will  has 
once  been  revoked  by  a  later  testamentary  instrument,  it  is  not 
revived  by  a  revocation  of  the  revoking  ^trumani-.  (a) .  This  is 
well  shown  by  the  case  of  Re  Hodgkinson  (6) .  There  a  testator 
gave  by  his  will  all  his  property  to  A.,  and  afterwards  made  a 
second  will  giving  all  his  real  estate  to  B.,  but  containing  no 
revocation  clause.  He  subsequently  revoked  the  second  will. 
The  Court  of  Appeal  held  that  probate  must  be  granted  of  the 
first  will  limited  to  the  personal  estate,  since  so  far  as  it  con- 
cerned real  estate  it  had  been  revoked  by  the  second  will,  and 
that  as  to  the  real  estate  there  was  an  intestacy. 

For  a  codicil  to  revive  a  revoked  will  or  codicil,  not  only  must 
the  codicil  refer  to  the  revoked  instrument  (c),  but  it  must  show 
an  intention  to  revive  it.  Thus  a  mere  description  of  the 
codicil  as  a  codicil  to  the  revoked  will,  or  a  mere  reference  to 

(a)  Re  Brown,  1  Sw.  &  Tr.  32. 

(6)  0893)  P.  339.     And  see  Powell  v.  Powell,  L.  E.  1  P.  &  D.  209. 

(c)  Re  Smith,  Bilke  v.  Roper,  45  C.  D.  632. 
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tho  will,  is  not  by  itself  sufficient  (d) .  "The  legislature 
meant,"  said  Sir  J.  P.  Wilde  in  Re  Steele  (e),  "  that  the  inten- 
tion of  which  it  speaks  should  appear  on  the  face  of  the  codicil, 
either  by  express  words  referring  to  a  will  as  revoked  and 
importing  an  intention  to  revive  the  same,  or  by  a  disposition 
•of  the  testator's  property  inconsistent  with  any  other  intention, 
or  by  some  other  expressions  conveying  to  the  mind  of  the 
Court,  with  reasonable  certainty,  the  existence  of  the  intention 
in  question." 

Further,  it  is  necessary  that  the  revoked  will  should  be  in  Destroyed 
existence  at  the  time  of  the  execution  of  the  reviving  codicil;  be  revived, 
for  a  will  which  has  been  actually  destroyed  cannot 

revived  (/). 

(d)  Re  Dennis,  (1891)  P.  326;  Re  Steele,  L.  E.  1  P.  &  D.  575.     See  also 
Re  Chilcott,  (1897)  P.  223. 

(e)  L.  E.  1  P.  &  D.  at  p.  578. 

(/)  Rogers  v.  Ooodenmigh,  2  Sw.  &  Tr.  342;  ReReade,  (1902)  P.  75.   f— I 
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CHAPTER    VII. 

THE  EXECUTORS. 


I. — Who  may  be  an  Executor. 


Executor  is 
said  to  act 


GENERALLY  speaking,  an  executor  is  considered  as  acting  as  an 
enquire droit  agen^  chosen  by  the  testator,  and  therefore  he  acts  not  in  his 
own  character,  but  en  autre  droit.  But  he  must  have  capacity 
to  execute  the  duties  of  the  testator's  will,  and  therefore  idiots 
and  lunatics  are  incapable  of  being  executors;  but  mere  weak- 
ness of  mind  does  not  neosssarily  constitute  incapacity  (a) . 


Idiots,  &c. 
cannot  be 
executors. 


srs: 

(a)  The  King. 

(b)  A  corpo- 
ration. 

(c)  >ublic 
Trustee. 

(d)  4Jrm. 

(e)  Aliens, 
outlaws. 
insolvents. 


All  persons  capable  of  making  wills,  and  others  besides,  may 
be  executors.  Inter  alios,  the  King  may  be  an  executor.  So 
also  may  a  corporation  aggregate,  but  the  Court  will  not  grant 
probato  to  a  corporation  aggregate,  which  must  appoint  a  syndic 
or  nominee  to  receive  administration  with  the  will  annexed  (6). 
A  corporation  sole  may  also  be  executor  (c),  and  so  may  the 
Public  Trustee  (d}.  So  too  may  a  firm,  in  which  case  probate 
will  be  granted  to  the  members  of  the  firm  individually  (e). 
Again,  aliens,  outlaws,  and  insolvents  may  act  in  the  executor- 
ship;  and  if  the  testator  appoints  a  person  whom  he  knows  to 
be  in  indigent  circumstances,  the  latter  may  act,  and  his  action 
will  not,  merely  on  the  ground  of  poverty,  be  controlled  by 
the  appointment  of  a  receiver.  But  a  receiver  is  generally 
appointed  as  of  course  if  the  executor  has  become  insolvent  or 
bankrupt  after  the  date  of  the  will  (/) . 

(a)  Evans  v.  Tyler,  '2  Robertson,  128. 

(6)  Be  Hunt,  (1896)  P.  288 ;  Rf  Martin,  20  T.  L.  E.  257. 

(c)  Re  Haynea,  3  Curt.  75. 

(d)  Public  Trustee  Act,  1906,  s.  6;  Public  Trustee  Rules,  1907,  r.  7. 

(e)  Re  Fernie,  6  Notes  of  Cases,  657. 

(/)  Dowd  v.  Hau'tin,  19  C.  D.  63  ;  Langley  v.  Hawke,  5  Madd.  46. 
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Infants  may  be  executors,  but  where  an  infant  is  appointed  (f)  Infanta. 
executor  lie  cannot  act  during  minority,  and,  if  he  is  sole 
executor,  an  administration  cum  testamento  annexo  et  durante 
minore  (state  will  be  granted  to  his  guardian  (g)  .  If  he  is 
one  oi!  several  executors,  the  others  will  prove  the  will,  and 
power  will  be  reserved  to  him  to  obtain  a  grant  when  he  attains 
majority. 


A  married  woman  formerly  could  not  take  upon  herself  the  (fir) 

women. 

office  of  executrix  without  her  husband's  assent.  At  the  present  - 
time,  however,  by  virtue  of  sects.  1  and  24  of  the  Married 
Women's  Property  Act,  1882,  his  assent  is  not  required,  and  he 
is  not  liable  for  devastavits  committed  by  her  unless  he  inter- 
meddles, the  remedy  for  such  devastavits  being  against  the 
wife's  separate  estate.  When  acting  as  executrix  she  can  dis- 
pose of  any  property,  real  or  personal,  held  by  her  as  if  she 
were  a  feme.  sole(h)(£^4  <?Q_/^j^-*^^ 

II.  —  Appointment. 

An  executor  may  be  appointed  either  by  express  words  or  by  May  be 
implication:  in  the  latter  case  he  is  called  an  executor  according 


tO  the  tenor.  appointed. 

As  to  express  appointments,  the  testator  need  not  definitely  Definite 

i  •  i  11  Vi          1      •  """"~™T^^P^~"     ,       nomination 

name  his  executor,  but  may  delegate  the  choice  of  him  to  not  nece8sary 
another  (i).     If   there  is  a  real  ambiguity  as  to  the  person  to  constitute 
intended  when  the  appointment  is  by  name,  parol  evidence  of  appointment. 
the  surrounding  circumstances  will  be  admitted  to  solve  it  (fc)  ; 
but  no  evidence  is  admissible  to  explain  an  ambiguity  arising 
from  the  vague  language  used  by  the  testator,  as  where  he 
appoints  "  one  of  hja^igtftra  "  to  be  executrix,  and  the  appoint- 
ment  fails   for    uncertainty  (I).      Where    two    persons    were 
appointed    "sole  executor,"    probate    was    granted     to     both 
jointly  (m)~^> 

(g)  Administration  of  Estates  Act,  1798  (38  Geo.  3,  c.  87),  a.  6. 

(A)  Married  Women's  Property  Act,  1907,  s.  1. 

(t)  Re  Ryder,  2  Sw.  &  Tr.  1  27. 

(k)  Re  John  Chappell,  (1894)  P.  98;  Re  Hubbuck,  (1905)  P.  129. 

(Z)  Re  Blad-wcU,  2  P.  D.  72. 

(TO)  7iV  Longford,  L.  R.  1  P.  &  D.  458. 
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According  to        A  person  will  be  made  executor  by  implication,  or,  as  it  is 
termed,  "  according  to  the  tenor."  if  it  appear  to  be  the  testator's 

intention  that,  though  not  expressly  appointed,  he  should  act  as 
executor;  e.g.,  if  it  appear  that  the  person  indicated  was  to 
collect  the  assets,  pay  the  debts  and  funeral  expenses,  and  dis- 
charge the  legacies  (w).  Thus,  where  a  will  expresssd  the 
testator's  intention  that  none  should  deal  with  his  estate  but 
A/,'  it  was  held  that  A.  was  constituted  executor  (o);  and 
trustees  nominated  by  a  testator  "  to  carry  out  his  will "  were 
held  to  be  executors  "according  to  the  tenor "(p).  Again, 
where  A.  was  appointed  executrix,  and  B.  and  C.  were  requested 
kindly  to  act  for  and  with  her,  it  was  held  that  B .  and  C .  were 
executors  according  to  the  tenor  (5).  So,  too,  where  X.  was 
desired  to  pay  the  debts,  he  was  held  to  be  executor,  although 
there  was  no  express  appointment  of  him  as  executor  and  no 
gift  to  him  of  the  testator's  property  (r).  And  where  no 
executors  were  appointed,  but  the  will  contained  directions  to 
"  my  executors  "  as  .to  payment  of  debts  and  other  matters,  and 
it  appeared  that  the  testator  had  used  the  terms  "  trustees  "  and 
"  executors  "  indifferently  as  referring  to  the  same  persons,  it 
was  held  that  the  trustees  were  executors  according  to  the  tenor 
and  entitled  to  probate  (s) .  But  unless  the  Court  can  gather 
from  the  words  of  a  will  that  a  person  named  as  trustee  therein 
is  required  to  pay  the  deceased's  debts  and  generally  administer 
the  estate,  it  will  not  consider  him  an  executor  according  to  the 
f  tenor  merely  because  he  is  appointed  to  be  trustee  (£).  Nor  is 
the  universal  legatee  and  devisee  as  such  entitled  to  probate, 
where  no  duties  are  indicated  in  the  will  to  constitute  him 
executor  according  to  the  tenor  (w). 

(«)  Re  Adamson,  L.  R.  3  P.  &  D.  253. 
(o)  flrighiman  v.  Keighley,  1  Cro.  Eliz.  43. 
(j?)  Re  Russell,  (1892)  P.  380.     See  also  Re  Way,  (1901)  P.  345. 
(q)  Re  Brown,  2  P.  D.  110. 
(r)  Re  Cook,  (1902)  P.  114. 

(s)  Re  Earl  of  Leven,  15  P.  D.  22.     And  see  Re  Anne  Wilkinson,  (1892) 
P.  227;  and  Re  Kirby,  (1902)  P.  188. 

(t)  Me  Punchard,  L.  R.  2  P.  &  D.  369 ;  Re  Fraser,  ibid.  183 ;  Re  Mac- 
\    kenzie,  (1909)  P.  305. 

(u)Jte  Pryse,  (1904)  P.  301. 
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An  executor  may  be  appointed  to  act  at  a  future  time,  e.g.,  Appointment 
his  office  may  be  made  to  begin  five  years  after  the  testator's  future  time ; 
decease  or  upon  the  marriage  of  testator's  son;  or  the  executor  or  for  a  par- 
may  be  required  to  act  for  a  particular  period  only,  e.g.,  for  five 
years  after  testator's  decease  or  during  the  minority  of  his  son. 

In  such  cases,  while  the  testator's  executor  cannot,  according 
to  the  terms  of  his  appointment,  act,  administration  will  be 
granted  to  some  other  person. 

Again,  different  executors  may  be  appointed  to  act  in  different  Different 
places — thus,  A.  may  be  appointed  to  act  in  Cornwall  and  B.  in  dftfereD 


Kent;  and  one  executor  may  be  appointed  to  act  in  respect  of        _ 

the  testator's  plate  and  household  effects,  and  another  in  respect  "^ 

of  debts  due  to  him.     And  substitutional  executors  may  be      sir'1 

appointed.     Thus,  where  A.  in  his  will  declared  that  if   his 

executor  B.  went  abroad  C.  should  take  his  place,  the  Court,  on 

B.'s  remaining  abroad,  granted  probate  to  C.,  reserving  power 

to  B.  to  take  probate  on  his  return  (x).    But  if  B.  is  appointed 

"injcaso  of  the  absence  of  A.,"  B.  will  only  be  entitled  to 

probate  if  A.'s  absence  is  of  such  a  nature  as  to  render  him 

unable  to  act  when  the  necessity  for  proving  the  will  arises  (y] ; 

and  before  A.  or  any  other  substitutional  executor  can  prove 

tlio  will,  the  executor  for  whom  he  is  to  be  substituted  must  be 

cited  to  accept  orj-efuse  (z). 

III. — Transmission  of  Office. 
An  executor  cannot  assign  his  office  by  act  inter  vivas^  but  Office  cannot 

,  .  .    .  .«/Ux/vtc-f  trf/rS^ffiJi  be  assigned 

when   a   sole_  executor   or    last   surviving   executor ''dies,    his  -inter  vwo». 

executor,  if  any,  will  also  be  executor  to  administerthe  estate  {^"-Jflp-1*3 
of  his  testator's  testator,  and  in  this  way  the  chain  of  repre- 
sentation may  be  carried  on  indefinitely.     But  the  office  does 
not  devolve  on  an  executor's  administrator*  and  in  such  a  case 

administration  dc  bonis  non  to  the  testator's  estate  must  b» 


taken  out. 


(x)  Re  Lane,  33  L.  J.  P.  185. 

(y)  Re  Lang/ord,  L.  E.  1  P.  &  D.  458. 

(z)  Smith  v.  Crofts,  2  Cas.  temp.  Lee,  557. 
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Probate  must        Further,  the  ollioe  is  not  transmissible  if  the  person  appointed 

befoVoffice  is  executor  dies  without  having  proved  the  will  himself  or  by  some 
transmissible. 


appointed  attorney.  In  this  event  the  executorship  is 
at  an  end,  and  an  administrator  cum  testamento  annexo  must 
be  appointed  (a). 

When  A.,  an  executor  under  X.'s  will,  dies,  having  appointed 
IS.  his  executor,  B.  cannot  accept  the  executorship  under  A.'s 
will  without  also  accepting  that  of  X.'s  will  (&)$*.{ 


What  acts  are 
sTifficient  to 
constitute  a 
man  executor 
de  son  tort. 


No  executor 
de  son  tort 
if  proper 
executor  in 
existence. 


IV. — Executors  de  son  Tort. 

A  person  who  is  not  either  by  express  or  implied  appoint- 
ment the  executor  of  a  will  may,  if  he  intermeddles  with  the 
goods  of  the  deceased,  or  does  any  act  characteristic  of  the  office 
of  executor,  render  himself  liable  as  an  executor,  and  constitute 
himself  an  "  executor  de  son  tort." 

Very  slight  acts  of  intermeddling  will  have  this  effect:  e.g., 
taking  possession  of  his  bed  or  Bible  (c) .  Demanding  the  debts 
of  the  deceased  or  receiving  them,  paying  the  debts  of  the 
deceased  or  the  fee.s  about  proving  his  will  (unless  he  pays 
the  debts  or  fees  with  his  own  money),  will  make  a  man  an 
executor  de  son  tort.  So  also  will  carrying  on  his  business  (d). 
And  in  the  case  of  New  York  Breweries  v.  Att.-Gen.  (e)  it 
was  held  that  an  English  limited  oQmT>a.nv  ma^fe  frhftnyjffifrraa 
executors  de  son  ftyf  fry  fa-ftT^r-ring  f.hft  ftb,ftrf*i  of  a  decreased 
foreign  shareholder  into  the  names  of  his  foreign  executors 
without  requiring  the  executors  to  produce  to  them  English 
probate  of  the  will.  But^ after  a  properly  constituted  executor 
or  administrator  is  in  existence,  a  person  meddling  will  not 
make  himself  executor  de  son  tort,  but  merely  renders  himself 
liable  to  be  sued  as  a  trespasser,  unless  perhaps  he  intermeddles 
expressly  in  the  character  of  executor  (/) ;  but  it  seems  to  be 

(a)  Re  Bayard,  1  Rob.  768 ;   Re  Murguia,  9  P.  D.  236 ;  Isted  v.  Stanley, 
Dyer,  372,  a. 

(b)  Brooke  v.  Haijmes,  6  Eq.  25 ;  Re  Perry,  2  Curt.  655. 

(c)  Stokes  v.  Porter,  Dyer,  166,  b ;  Rabbins'  Case,  Noy,  69. 

(d)  Jlrioper  v.  Summersett,  Wightw.  16. 

(e)  (1899)  A.  0.  62. 

(/)  Read's  Case,  5  Co.  33. 
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doubtful  whether  there  can  be  a  lawful  executor  and  an  exe- 
cutor de  son  tort  at  the  same  time  (g]  . 

The  mere  doing  of  acts  of  necessity  or  humanity,  as  locking-  What  acts 
up  the  goods  or  burying  the  corpse  of  the  deceased  (/&),  does  not  .,  inan  an 
amount   to   intermeddling  ;    nor   do  acts  such  as    making  an  executor 

.  2  de  xon  tort. 

inventory  of  the  assets,  feeding  cattle,  providing  necessaries  for 
children,  &c.  (i). 

In  Peters  v.  Leeder  (fc)  it  was  said  that  the  idea  of  an  exe- 
cutor de  son  tort  implies  a  wrongful  intermeddling  with  the 
assets,  or  dealing  with  them  in  such  a  way  as  denotes  an 
assumption  of  authority  which  none  but  an  executor  or 
administrator  can  lawfully  exercise. 

By   !•']  Eli/,  c.  8,  anyone  who  fraudulently  procures  admin-  Fraudulently 
istration  to  be  granted  to  a  stranger  of  mean  estate,  for  the  admlnistfa- 
purposo  of  himself  getting  possession  of  the  estate,  is  chargeable  ^  8ome" 
as  an  executor  de  son  tort,  but  is  to  be  allowed  all  such  payments  man  executor 
made  by  him  as  lawful  executors  or  administrators  ought  to  ******* 
make. 

An  executor  de  son  tort  is  liable  to  be  sued  by  the  rightful  His  liability 
•execntor  or  administrator,  or  by  a  creditor  or  legatee;  but  he 

nny  plead  in  mitigation  of  damages  any  payment  of  debts  duly 
made^by  him  (7).  He  cannot,  however,  in  the  absence  of  the 
legal  personal  representative,  be_sucdfpr  administration  of  the 
Deceased's  estate,  nor  for  an  account,  because  he  is  executor 
only  for  the  purpose  of  being  charge4,(w)y^J^or  can  he  be 
compelled  to  take  a  grant  of  administration  (n^T""5 

fin 


(g)  Tomlin  v.  Reck,  1  Turn.  &  E.  438  ;  Hall  v.  Elliott,  1  Peake's  N.  P. 
Oases,  87. 

(A)  Harrison  v.  Rowley,  4  Ves.  212. 

(t)  Long  v.  Symes,  3  Hagg.  Ecc.  774.  ^  A-CC.  * 

(fr)  47  L.  J.  Q.  B.  513. 
I    Fson  v.  Chambers  9  M.  &  W.  460     Mutintord  v.   (fibwn    4  East  ^ 


446' 


(I)  Fyson  v.  Chambers,  9  M.  &  W.  460  ;  Mutint/ord  v.   (fibwn,  4  East,         I 


(m)  Penny  v.  Watts,  2  Phillips,  149  ;  Crecuey  v.  Robinson,  14  Beav.  589  ;       n 
Horner  v.  Homer,  23  L.  J.  Ch.  10. 
(n)  Re  Aim,  4  Sw.  &  Tr.  213. 
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He  is  Habit-          An  executor  de  son  tort  is  liable  for  due  jjayment  of  death 
duties  (o),  but  is  not  liable  for  more  than  the  assets  which  have. 


(cine  to  his  hands  (p),  unle.ss  he  is  one  of  several  executors  d& 
son  tort,  in  which  case  he  is  liable,  irrespective  of  the  assets 
which  he  has  personally  received,  for  the  acts  of  the  other  exe- 
butcanend      cutors  authorized  and  directed  by  him(^).     He  can  put  an 
accounting.      enAJ°  further  liability  by  settling  accounts  with  the  rightful 
representative  before  action  brought  against  him  (r) . 

His  lawful  All  lawful  acts  done  by  an  executor  de  son  tort  are  binding 

rightful  °n  the  rightful  executor  or  administrator,  if  done  by  one  acting 

executor.         aj.  fad  time  in  the  character  of  an  executor  (s) .    But  the  law  is, 

v  not  that,  as   against  the   true  representative,  every  payment 

from  the  assets  of  the  deceased  shall  be  valid  if  made  by  a 

person  who  has-  so  intermeddled  as  to  render  himself  liable  as 

an  executor  de  son  tort ;  but  that  where  th?  a*e«ni-.nr  de  son  tort 

is  really  acting  as  executor,  and  the  party  with-  whom  he  deals 

has  fair  reason  for  supposing  that  he  has  authority  to  act  as 

sucK,  his  acts  will   bind   the  rightful   executor  and  alter  the 

property  (£). 


He  has  no  Finally,  an  executor  de  son  tort  cannot  exercise  the  lawfully 

pght  of" 
retainer. 


constituted  executor's  right  of  retainer  and  preferential  pay- 


ment  of  debts  due  to  himself,  even  with  the  consent  of  the 
rightful  executor  (w) .  But  if  ho  subsequently  obtain  a  grant 
of  administration  to  himself,  he  acquires  thereby  the  right  of 
retainer,  as  that  purges  his  wrong  (z) . 


__  Jo)  New  York  Breweries  v.  Att.-Gen..  C1899)  A.  C.  62. 
~(p)  Laury  v.  Aldred,  3  Brownl.  &  Golds.  78. 

(q)  Kenny  v.  Ryan,  (1897)  1  Ir.  Rep.  513. 

(r)  Hill  v.    Curtis,    1    Eq.    90;    Curtis   v.    Vernon,    3  T.    E.    587;    2 
H.  Bl.  18. 

(s]  Coulter's  Case,  5  Co.  30,  a;  Parker  v.  Kett,  12  Mod.  471. 

(<)   Thompson  v.  Harding,  2  E.  &  B.  630 ;  Mountford  v.  Gibson,  4  East,. 
446. 

(u)  Curtis  v.  Vernon,  3  T.  E.  587  ;  2  H.  Bl.  18. 

(OP)  Pyne  v.  Woolland,  2  Ventr.  179. 
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V. — Renunciation  of  Office. 

A  person  named  as  executor  is  not  bound  to  accept  office;   What  acts  are 
and  though  ho  cannot  bind  himself  by  agreement  to  renounce,  renunciation, 
probate  («/),  a  refusal  of  office  will  be  evidenced  by  his  refusing^  \ 
to  take  the  executor's  oath,  or  by  not  appearing  when  cited 
take  probate,  in  which  event,  by  the  Court  of  Probate  Aot,v 
1858  (2),  his  rights  to  the  executorship  wholly  cease,  or  by  filing/aft 
a  renunciation  in  the  registry.     The  renunciation  need  not  be 
by  instrument  under  seal,  and  may  be  executed    by  a  duly 
appointed  attorney  (a) .     The  renunciation  must  be  brought  to 
the  notice  of   the  Court,  and  a  mere    letter    to    the  persons 
interested  declining  office  is  not  sufficient.    An  executor  cannot 
refuse  an  executorship  in  part. 

An  executor  cannot   renounce   after    having  once  accepted  Norenun- 

•"^—•••-  •"  ^^™~  ciation  after 

office;  and  he  will  bo  held  to  have  accepted  office  if  he  does  any  acceptance. 
executorial  ,act,  i.e.,  if  he  does  anything  with  relation  to  the 
effects  of  the  testator  which  shows  an  intention  to  take  Upon 
himself  the  executorship,  as  by  advertising  for  creditors  to  send 
in  their  claims  (6),  or  by  applying  (though  unsuccessfully)  to  a  J  •»•• 
debtor  for  payment  of  a  debt  (c),  or  if  he  does  any  act  which 
would  constitute  a  stranger  an  executor  de  son  tort. 

It  seems,  however,  that  the  Court  may  acoept  the  executor's  But  the  Court 
renunciation,   notwithstanding    he    has    performed    acts    of 
administration,  if  satisfactory  explanation  of  his  intermeddling  nim 
be  forthcoming  (d) ;  and  apparently  an  executor  may  renounce 
in  spite  of  the  fact  that  he  has  taken  oath  as  executor,  if  ho 
h;is  done  no  acts  of  administration  (e). 

Formerly  an  executor  who  had  renounced  had  a  right  to  Re°u° ciation 

retfaclea 

(y)  Hargreaves  v.  Wood,  2  Sw.  &  Tr.  002.  wiCETeave.  ^ 

(z)  21  &  22  Viet.  c.  95,  s.  16. 
(a)  Re  Rosser,  3  Sw.  &  Tr.  490. 
(fc)  Long  v.  Symes,  3  Ilagg.  Eccl.  774. 
(c)  Re  Stevens,  Cooke  v.  Stcvent.  (1897^  1  Ch.  422.    I  — ' 
(d}  Rayner  \,  Green,  2  Curt.  248. 
(c)  Jackson  v.  Whitehead,  3  Phillim.  577. 

G. — P.D.&A.  F 


renounce. 
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retract  his  renunciation  at  any  time  before  a  grant  of  adminis- 
tration had  been  made  to  another  person  (/). 

Hut.  by  the  Court   of  Probate  Act,  1857  (#),  "where  any 
after  the  commencement  of  this  Act  renounces  probate  of 


the  will  of  which  he  is  appointed  executor,  the  rights  of  such 
]  id-son  in  respect  of  the  cxecutorship  shall  wholly  cease;  and  tho 
representation  to  the  testator  and  the  administration  of  his 
effects  shall  and  may,  without  any  further  renunciation,  go, 
devolve,  and  be  committed  in  like  manner  as  if  such  person. 
had  not  been  appointed  executor." 

This  enactment,  however,  does  not  prevent  the  Court  from 
permitting  an  executor  who  has  renounced  to  retract  his  renun- 
ciation ma  proper  case,  but  he  certainly  will  not  be  permitted 
to  do  so  unless  he  can  show  that  such  retractation  will  be  for 
the  benefit  of  the  estate  or  those  interested  under  the  deceased's 
will  (h)  .  Further,  a  renunciation  is  not  effective  until  it  has 
been  recorded,  and  may  be  withdrawn  so  long  as  it  has  not 
been  filed  (i)  ;  but  when  once  on  the  file  it  can  only  be  with- 
drawn with  leave  (fc). 

It  is  provided  by  Rule  50  (I),  that  no  person  who  renounces 
probate  or  administration  in  one  character  shall  be  allowed  to 
take  a  representation  to  the  deceased  in  another  character;  but 
in  Re  Andrew  Russell  (in)  the  Court  allowed  an  executor,  who 
had  renounced,  to  take  administration  with  the  will  annexed  as 
attorney  of  the  other  executors,  notwithstanding  the  rule. 

(/)  McDonnell  v.  Prendergaat,  3  Hagg.  Eccl.  216. 
(.9)  20  &  21  Viet.  c.  77,  s.  79. 

(h)  He  Qill,  L.  E.  3  P.  &  D.  113;  Re  Badenach,  3  Sw.  &  Tr.  465; 
He  Maria  Stiles,  (1898)  P.  12. 

(t)  Re  Morant,  L.  E.  3  P.  &  D.  151. 

(k)  Melville  v.  Ancketill,  25  T.  L.  E.  655. 

(I)  Probate  Eules,  Non-Contentious  Business. 

(m)  L.  R.  1  P.  &  D.  634. 


THE  PRACTICE  IN  PROBATE. 
CHAPTER  VIII. 

THE  OFFICES  HAVING  COMMON  FORM  JURISDICTION. 

THE  practice  of  probate  is  divided  into  common  form,  or  non-  Division  of 
contentious,  and  solemn  form,  or  contentious,  business.    Before  business, 
passing  to  a  consideration  of  the  procedure  to  obtain  probate  in 
common  form  it  is  desirable  to  mention  the  constitution  and 
jurisdiction  of  the  offices  having  cognizance  of  this  division  of 
the  practice. 

The  Principal  Registry  of  the  Probate,  Divorce  and  Admi-  Application 
ralty  Division  of  the  High  Court  of  Justice.— Ej  sect.  59  *°***^ 
of  the  Court  of  Probate  Act,  1857  (a),  application  may  in  principal 
every  case  be  made  to  the  principal  registry  for  probate  or  re£18try; 
administration  in  common  form,  no  matter  where  the  testator 
or  intestate,  at  the  time  of  his  death,  had  his  fixed  place  of 
abode.     To  this  wide  jurisdiction  there  is  a  qualification  that 
in  the  event  of  some  contentious  matter  arising  out  of  an  appli- 
cation for  probate  or  administration,  such  contentious  matter 
may,  if  it  falls  properly  within  the  jurisdiction  of  a  County 
Court,  bo  scut  to  such  County  Court,  the  judge  of  which  may 
proceed  as  if  the  application  had  been  made  to  his  Court  in  the 
first  instance;  but  this  qualification  in  reality  aims  at  prevent- 
ing the  principal  registry  from  assuming  contentious  jurisdic- 
tion in  small  cases;  in  common  form  business  its  jurisdiction 
is  unlimited. 

(a)  20  &  21  Viet.  c.  77. 
F  0 
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(b)Ina  The    District    Registries.  —  In    every    district   specified    in 

registry  ;  Schedule  A.  of  the  Court  of  Probate  Act,  1857,  there  have  boon 
established  "  district  registries,"  with  district  registrars  and 
proper  clerks.  By  sect.  46  of  the  same  Act,  probate  or  adminis- 
tration may  be  granted  by  a  district  registrar  in  common  form, 
if  it  appear  by  affidavit  of  the  person,  or  some  one  of  the  persons 
applying  for  the  same,  that  the  _testa_tpr  or  intestate,  as  the 
case  may  be,  at  the  time  of  his  death  had  a  fixed  place  of 
abode  within  the  district  within  which  the  application  is 
made,  such  place  of  abode  being  stated  in  the  affidavit:  such 
probate  or  administration  when  granted  has  effect  over  the 
property  of  the  deceased  in  all  parts  of  England.  The  further 
consideration  of  the  jurisdiction  of  these  district  registries 
(which  is  limited  to  cases  in  which  the  testator  or  intestate; 
dies  resident  in  the  district)  can  be  conveniently  postponed 
till  the  method  of  applying  for  probate  therein  is  considered. 

(c)  In  a  These,  then,  —  the  principal  registry  and  district  registries  — 

County  Couit.  are  faQ  offices  transacting  the  common  form  business.     Within 

recent  years,  however,  a  limited  common  form  or  non-conten- 

tious jurisdiction  has  been  conferred  on  County  Courts,  and 

this  must  be  briefly  mentioned. 
Administra-         The  non-contentious  jurisdiction  of  County  Courts  is  con- 

|erred__by__the_Intestates_  Aotsr  1873_aJidJL875  (6).  "It  only 


in  estates  of  extends  to  oaMB  of  intestacy  .  By  the  former  Act  it  is  provided 
that  where  the  whole  estate  and  effects  of  an  intestate  do  not 
exceed  !()()/.  in  value,  his  widow  or  any  one  or  more  of  his 
children,  provided  such  widow  or  children  reside  at  a  distance 
exceeding  three  miles  from  a  probate  registry  having  jurisdic- 
tion in  the  matter,  may  apply  to  the  registrar  of  the  County 
(  'ourt  in  whoso  district  the  deceased  had  his  abode  at  the  time 
of  his  decease.  On  the  application  the  registrar  will  fill  up  the 
usual  papers  requisite  to  lead  to  a  grant  of  administration,  and 
will  swear  the  applicant,  and  attest  the  execution  of  the 
administration  bond.  He  will  then  transmit  the  papers  by 
post  to  the  registrar  of  the  proper  Probate  Court.  The  latter 
will  then  make  out  and  seal  the  letters  of  administration,  and 

(ft)  36  &  37  Viet.  c.  o2  ;  and  38  &  39  Viet.  c.  27. 
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transmit  them  to  the  County  Court  registrar  to  be  delivered 
to  tho  applicant.  Only  small  fees  are  payable.  The  registrar 
may  require  proof  of  the  identity  and  relationship  of  the  appli- 
cant, and  may  refuse  to  proceed  if  he  has  reason  to  believe  that 
the  intestate's  effects  exceed  100L  in  value. 

By  tho  Intestates  Act,  1875,  the  above  provisions  are  extended 
to. the  estate  of  a  ivulow  who  dies  intestate  possessed  of  property 
not  exceeding  injvalue  100Z.;  that  statute  authorizing  ..her 
Qhildrcn  to  take  out  letters  of  administration  under  similar 
conditions,  and  in  a  similar  manner  to  the  above. 
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CHAPTER  IX. 


CAVEATS  AND  CITATIONS. 


As  to  caveats 
and  citations. 


Object  of 
caveat*. 


Object  of 
citations. 


Where 
entered. 


Tin:  various  offices  possessing  jurisdiction  in  common  form  pro- 
bate have  now  been  dealt  with  .  Before  passing  to  the  considera- 
tion of  the  procedure  to  obtain  a  grant  in  common  form,  it  seems 
advisable  to  refer  to  caveats  and  citations.  In  cases  in  which  it 
ma}'  be  desired  to  prevent  the  issue  of  a  grant  of  probate  or 
administration,  a  caveat  may  be  lodged,  and  frequently  the 
party  lodging  such  caveat  may  desire  the  grant  to  issue  to  him; 
in  such  an  event  it  will  probably  be  necessary  to  issue  a  citation. 
Caveats  and  citations,  then,  it  will  be  observed,  precede  the  issue 
of  the  grant,  and  may  be  appropriately  considered  here;  more 
particularly  so  as  the  definition  of  common  form  business  in  the 
Court  of  Probate  Act,  1857,  expressly  includes  the  business  of 
lodging  caveats  (a). 

Caveats. 

Any  person  who  has  an  interest  in  opposing  a  grant,  and 
wishes  to  oppose  it,  may  do  so  by  entering  a  caveat,  which  is  a 
warning  in  writing  to  the  registrar  not  to  issue  a  grant  without 
notice,  to  the  person  who  has  lodged  the  caveat  or  his 


solicitor  A  caveat  may  be  entered  either  at  the  principal 
or  at  a  district  registry.  It  contains  the  address  of  the 
caveator,  and  must  bear  date  the  day  it  is  entered,  and 
Avill  remain  in  force  six  months  only,  but  may  be  renewed  from 
time  to  time  for  a  further  period  of  six  months.  On  the  entry 
of  a  caveat  iii  the  principal  registry,  notice  will  be  sent  to  the 
district  registrar  of  any  district  in  which  it  is  alleged  that  the 
deceased  resided  at  the  time  of  his  death,  or  in  which  he  is 
known  to  have  had  a  fixed  place  of  abode  at  the  time  of  his> 


See  sect.  1  of  the  Act. 
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death;  and  when  entered  in  a  district  registry  notice  will  be 
sent  to  the  principal  registry,  and  also  to  the  registrar  of  any 
other  district  in  which  it  is  alleged  that  the  deceased  resided 
at  the  time  of  his  death.  No  caveat  will  affect  any  grant  made  Effect  of 
on  the  day  on  which  the  ca,YPflfc  is  p-nterfd,  or  the  day  on  which 
notice  is  received  in  a  district  registry  of  its  entry. 

When  a  caveat  against  a  grant  is  entered,  the  person  applying  ^"T^r?  ^ 
for  the  grant  must  take  proceedings  to  clear  off  the  caveat  by  clear  pg  a 


warning  it,  i.e.,  he  must  apply  for  a  form  of  warning  in  the 

principal  registry  .    This  must  state  the  name  and  interest  of  the 

party  for  whom  it  is  issued;  and  if  ho  claims  under  a  will,  the  Its  form. 

date  of  such  will.    It  must  contain  an  address  for  service  within 

three  miles  ot  the  General  Post  Office.     The  warning  will  be 

signed  by  the  registrar,  and  must  then  be  left  at  the  address  of 

the  person  who  entered  tho  caveat;  in  some  cases  the  registrar 

will  send  the  warning  by  post.    The  cayeator,  if  he  wishes  to  Its  effect. 

continue  his  opposition,  must,  within  six  days,  enter  an  appear- 

ance, and  on  his  doing  so  contentiou^pi-ooecdings  will  begin. 

The  costs  of  the  caveat  and  warning  will  be  treated  as  costs  in 

the  cause.     If  no  appearance  is  entered  tho  caveat  will  never- 

theless not  be  cleared  off    till  an  affidavit  of    service  of    the 

wann'nir,  stating  the  manner  of  service,  and  an  affidavit    of 

search  for  appearance  and  of  non-appearance,  is  filed.     When 

the  caveat  is  thus  cleared  off  the  party  applying  for  the  grant 

can  proceed  (6). 

Citations. 

No  person  can  obtain  a  grant  of  probate  or  administration  Object  of 

,  N  -  7T~  —  :  —       •   ,  ,  •  ,  i     i    .       .1     •  r~  ~     citations. 

when  there  are  in  existence  persons  eutitleu  to  the  grant  in 

priority  to  him  without  having  previously  cited  those  persons  to 
appear,  unless,  indeed,  such  persons  consent.  Thus,  if  an 
executor  neglects  to  prove  tho  will,  tho  residuary  legatee  or 
devisee  may,  by  issuing  a  citation  and  serving  it  on  him,  compel 
him  either  to  prove  tho  will  or  forfeit  his  right  to  do  so,  and  so 
enable  the  residuary  legatee  or  devisee  to  obtain  a  grant  of 
administration  with  the  will  annexed. 

(6)  Sec  P.  K.  X.-C.  B.  59—67  ;  and  C.  B.  7—12. 
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Citations  are  al>o  used  to  compel  an  executor  or  administrator 
to  bring  in  a  grant  of  p robate  or  administration  made  to  him, 
Th  order  that  it  may  be  revoked,  and  in  an  action  to  establish  a 

\\  ill  persons  lia\  in--  any  intc:  r~t  may  lie  cited  to  come  in  and  seo 
proceedings  in  order  that  they  may  be  bound  by  them . 
"  The* following  rules  relate  to  citations:— 

How  issued  A  citation  eun  only  be  extracted  from  the  principal  register. 
and  an  affidavit  in  verification  of  the  averments  it  contains  must 
be  filed  in  the  registry  (c).  The  applicant's  interest  must  also 
be  shown  in  the  affidavit  (d) . 

If  the  citation  is  issued  in  respect  of  a  will,  the  will  must  first 
bo  filed  in  the  registry,  and  the  filing  of  it  may  be  secured 
cither  by  means  of  an  order  of  the  Court  under  sect.  26  of  the 
Court  of  Probate  Act,  1857,  or  by  means  of  a  subpoena  issued 
under  sect.  23  of  the  Act  of  1858  (e). 

Before  a  citation  is  signed  by  the  registrar  a  caveat  must  be 
entered  against  any  grant  being  made  in  respect  of  the  estate 
and  effects  of  the  deceased  to  which  such  citation  relates,  and 
notice  thereof  must  be  sent  to  the  registrar  of  any  district  in 
which  the  deceased  appears  to  have  had  a  residence  at  the  time 
of  his  death.  Such  caveat  is  to  be  renewed  from  time  to  time, 
so  as  to  be  kept  in  force  so  long  as  the  proceedings  arising  from 
the  service  of  the  citation  are  pending  (/) . 

Every  citation  must  be  written  or  printed  on  parchment,  and 
the  party  extracting  the  same  must  take  it,  together  with  a 
praecipe,  to  the  registry,  and  there  deposit  the  prsecipe,  and  get 
the  citation  signed  and  sealed.  The  address  given  in  the 
praecipc  must  be  within  three  miles  of  the  General  Post 
Office  (p). 

Service  of  Citations  are  to  be  served  personally  when  that  can  be  done, 

the  party  cited  being  resident  in  Great  Britain  or  Ireland;  but 
if  personal  service  cannot  be  effected,  the  direction  of  the  judge 

(c)  P.  R.  N.-C.  08. 

(d)  See  Re  Chamberlain,  L.  R.  1  P.  &  D.  316,  at  p.  318. 
(<•)  See  post,  p.  75. 

(/)  P.  B.  C.  B.  15 ;  P.  R.  N.-C.  66. 
(</)  P.  B.  C.  B.  17. 
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or  registrars  as  to  the  mode  of  service  must  bo  obtained. 
Personal  service  is  effected  by  leaving  a  true  copy  of  the  citation 
with  the  party  cited,  and  showing  such  party  the  original,  if 
required  by  him  so  to  do  (/&) . 

Service  of  a  citation  on  a  feme  coverte  should,  if  possible,  be 
effected  on  her  in  the  presence  of  her  husband,  though  £his  is 
probably  not  strictly  necessary .  since  the  Married  Women's 
Property  Act,  1882. 

In  a  similar  way,  service  on  a  minor  should  be  effected  in  the 
presence  of  his  natural  or  legal  guardian  (i) . 

If  the  person  to  be  served  is  a  lunatic,  then,  if  a  committee  of 
the  estate  has  been  appointed,  he  must  be  served  as  well  as  the 
lunatic;  if  there  is  no  committee  the  lunatic  should  be  served 
in  the  presence  of  the  doctor  under  whose  charge  he  is  (/c) . 

Citations  may  bo  served  upon  parties  resident  out  of  Great 
Britain  and  Ireland  by  the  insertion  of  the  same  or  of  an 
abstract  thereof,  settled  and  signed  by  one  of  the  registrars,  as 
an  advertisement,  in  such  of  the  morning  and  evening  London 
newspapers,  and  if  necessary  in  such  local  newspapers,  and  at 
such  intervals  as  the  judge  or  a  registrar  may  direct:  provided 
that  in  any  case  the  judge  or  a  registrar  may  direct  a  citation 
to  be  served  personally.  If  the  party  cited  bo  abroad,  having 
an  agent  resident  in  England,  such  agent  must  be  served  with 
a  true  copy  of  the  citation  (I). 

Every  citation  after  service  must  be  returned  into  the  registry  Return  of 
with  a  certificate  of  service  endorsed,  and  an  affidavit  of  service  c 
should  at  the  same  time  be  filed. 

The  party  cited  should  enter  an  appearance  at  the  principal 
registry  within  the  time  named  in  the  citation,  usually  eight 
days. 

Before  a  party  can  proceed  after  the  service  of  a  citation,  an 
appearance  must  have  been  entered  by  or  on  behalf  of  the  party 
cited,  or  an  ajfidavit  of  personal  service,  and  of  non-appearance, 
must,  together  with  the  citation,  have  been  filed  in  the  registry, 

(/«)  P.  E.  C.  B.  18;  T.  E.  N.-C.  G9,  70. 

(i)  Cooper  v.  (Jreeii,  2  Add.  454. 

(k)  Re  Price,  Wutkins  v.  lluthfH,  20  T.  L.  R.  .VN). 

(/)  P.  B.  C.  B.  in. 
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or  if  poraqpftl  amnriftft  hn«  not  bagp  duly  effected,  the  order  of 

ill  jn  !_'<•.  01  "!'  QUO  <>!'  ill'-  resist  r, i  r~  in  In-  absence,  I'munli-d  on 
an  affidavit,  and  giving  leave  to  proceed,  must  have  been 
obtained.  Newspapers  containing  advertisements  must  be 
filed  (m) . 

These  rules  as  to  service  of  citations  apply  to  the  service  of 
otlii-r  instruments  re  jiiiring  personal  .sei'vicc  (w). 

When  contentious  proceedings  arise  from  the  service  of  a 
citation,  the  expense  of  the  citation  and  the  service  thereof  on 
taxation  is  to  bo  considered  as  "costs  in  the  cause"  (o). 

(TO)  P.  R.  0.  B.  2(). 
(n)  Ibid.  21. 
(o)  Ibid.  22. 


OHAPTBB  X. 

PKOBATK    IN    COMMON    *OUM. 

HAVING  considered  the  jurisdiction  of  the  offices,  and  noticed 
the  preliminary  proceedings  which  may  be  required  before 
application  can  be  made  for  a  grant  in  common  form,  we  now 
proceed  to  deal  with  the  common  form  procedure  itself  under 
the  following  heads: 

I.  Who  may  apply  for  probate. 
II.  What  instruments  are  entitled  to  probate. 

III.  When  probate  or  administration  not  required. 

IV.  How  far  an  executor  may  act  before  probate. 
V.  Within  what  time  the  will  must  be  proved. 

VI.  Where  the  will  may  be  proved. 
VII.   How  probate  is  obtained. 

I. — Who  may  apply  for  Probate. 

The  proper  person  to  apply  for  probate  is  the  executor  named 
in  the  will.  And  a,ny_per8on,  on  swearing  that  he  has  an 
interest,  may  on  application  to  the  Court  obtain  the  issue  of  a 
citation  .calling  on  the  executor  to  prove  the  will  or  refuse 
probate.  Thus,  the  residuary  legatee  or  devisee  may  cite  the 
executor,  or  a  general  legatee  or  creditor  may  cite  both  executor 
and  residuary  legatee. 

The  production  of  the  will  may  be  procured,  in  the  hands  of 
whomsoever  it  may  be,  by  order  of  the  Court  obtained  on 
[notion  or  petition  or  otherwise  in  a  summary  way.  and  persons  Power  of  the 
not_having  the  will  in  their  poymaainn.  hut  ^uspQCitod  of  know- 
mgjwherc  it  is,  may  bo  ordered  to  attend  to  he  examined  in  open 
Court,  or  by  interrogatories,  respecting  the  same  [a  .  Sul>- 

(«)  Court  of  Probate  Act,  1857,  s.  l><>. 
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poenas,  too,  may  bo  issued  requiring  persons  to  bring  into  the 
"*"  registry  any  testamentary  paper  within  their  possession,  power, 


or  control  (6).     And  such  person  cannot  refuse  to  produce  a 
will  on  the  ground  that  as  a  solicitor  he  has  a  lien  on  it  (c). 

In  order  that  no  difliculties  may  arise  to  delay  the  forth- 
coming of  a  will  at  the  proper  time,  sect.  91  of  the  Court  of 
Probate  Act,  1857,  provides  for  the  establishment  of  one  or 
more  safe  or  convenient  depositories  under  the  control  and 
directions  of  the  Court  of  Probate  for  all  such  wills  of  living 
a-  shall  lie  deposited  therein  for  safe  custody. 


Where  thtiv 
i*  a  lien  on 
the  will.  . 

Depository 
for  original 
•wills  under 
20  &  21  Viet, 
o.  77,  s.  91. 


Executor's  The  executor,  then,  is  the  person  to  prove  the  will,  and  his 

right  cannot  be  excluded  on  the  ground  of  his  bankruptcy, 
insolvency,  bad_chaiaclfir,  or  felony  (d} .  But  by  sect.  73  of 
the  Court  of  Probate  Act,  1857,  he  may  be  passed  over  if  he  is 
resident  out  of  the  I'nite  1  Kingdom  at  iho  time  of  the  to-- 
undeTsect"  73  tator's  decease,  and  the  Court  thinks  it  necessary  or  convenient 
of  20  &  21  tojaass  him  over  on  the  ground  of  "  special  circumstances."  In 
the  case  of  Re  Craw  shay  (e],  for  instance,  the  executor  was, 
passed  over  without  being  cited,  having  gone  abroad  under  an 
assumed  name,  after  selling  all  his  effects.  But  this  section 
does  not  give  the  Court  a  general  power  to  refuse  probate  to  the 
executor  by  reason  of  the  badness  of  his  character;  it  only 
gives  the  Court  a  power  to  refuse  probate  when  the  executor 
is  out  of  the  kingdom  and  there  are  special  circumstances  (/) . 
It  is  scarcely  necessary  to  add  that  the  executor  will  not  have 
a_grant  made  to  him  if  he  is  disabled  by  lunacy,  idiotcy,  or 
imbecility. 


bat  he  may 
be    assed  over 


Wills 


only 
property  if 
testator  died 


II. — What  Instruments  are  entitled  to  Probate. 

The  general  rule  formerly  was  that  the  Court  had  jurisdiction 
to  grant  probate  and  letters  of  administration  only  of  instru- 
ments affecting  personal  property  situate  in  England,  and  a 

(6)  Court  of  Probate  Act,  1858,  s.  23. 

(c)  Ex  parte  Law,  2  A.  &  E.  45. 

(d)  Smethurst  v.  Tomlin,  2  Sw.  &  Tr.  143. 
(c)  (1893)  P.  108. 

(/)  Re  Samson,  L.  R.  3  P.  &  D.  48. 
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will  dealing  with  real  property  only  could  not  be  proved  in 
common  form  except  where  an  executor  was  appointed  (g} .  \ 
This  rule  is  now,  however,  of  little  importance,  since  it  is  ex-  t222^ 
pressly  provided  by  the  Land  Transfer  Act,  1897,  s.  1  (3), 
that  in  the  case  of  persons  dying  after  the  31st  December,  1897, 
probate  and  letters  of  administration  may  be  granted  in  respect 
of  real  estate  only,  although  there  is  no  personal  estate.  But 
the  expression  "  real  estate  "  in  the  Act  does  not  include  land 
of  copyhold  tenure  or  customary  freehold  in  any  case  in  which 
an  admission  or  any  act  by  the  lord  of  the  manor  is  necessary 
to  perfect  the  title  of  a  purchaser  from  the  customary  tenant; 
so  that  a  will  dealing  only  with  such  real  estate  and  not  appoint- 
ing an  executor,  cannot  even  now  be  proved  in  common  form. 

A  document  will  not  be  admitted  to  probate  unless  it  has  a  Documents 
testamentary  character,  and  to  have  such  a  character  it  must 


purport  to  dispose  of  property?  therefore,  an  instrument  which 

^ — «- — t- -.Jt: — c — -/  »  character  : 

does  not  purport  to  dispose  01  any  property  and  does  not  appoint 
executors,  but  merely  revokes  all  prior  wills,  will  not  be  ad- 
mitted to  probate  (/&).  Nor  will  a  document  executed  as  a  will, 
but  headed,  "  This  is  not  meant  as  a  legal  will,  but  as  a 
guide  "(«)• 

„ 

Again,  an  instrument  merely  appointing  testamentary  guar-  -; 
dians  is  not  entitled  to  probate  (fc) .  appoint 

testamentary 
guardians ; 
Further,  as  the  Court  only  exercises  jurisdiction  in  respect  of 

property  situate  in  this  kingdom,  a  will  (whether  of  a  person 
domiciled  here  or  not)  disposing  only  of  property  in  a  foreign 
country  is  not  entitled  to  probate  (?) . 

If,  however,  a  testator  leaves  two  wills,  one  dealing  only  with 
property  here,  and  the  other  dealing  only  with  property  abroad, 
and  they  are  of  such  a  character  that  one  is  incorporated  with 
the  other,  then,  whether  the  testator  be  domiciled  here  or  not, 

(.7)  See  Re  TomJiiisnn,  6  P.  D.  209. 

(A)  Re  Fraser,  L.  R.  2  P.  &  D.  -JO. 

(/)  Ferguson  Davie  v.  Ferguson  Davie,  15  P.  D.  109. 

(k]  lie  Morton,  3  Sw.  &  Tr.  42:?. 

(J)  Re  Coode,  L.  R.  1  P.  &  D.  1 19 ;  but  see  lie  Bolton,  12  P.  D.  202. 
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both  together  can  and  ought  to  be  proved  hero  (m),  unless  the 
Court  for  good  cause  shown  gives  leave  to  exclude  that  dealing 
with  the  foreign  property  alone  («)  .  The  Court  must,  in  each 
case,  decide  whether  the  testator  intended  the  two  documents  to 
be  kept  entirely  apart  or  not  (o)  .  Even  if  the  will  of  tho  foreign 
property  is  not  incorporated,  an  authenticated  copy  of  it  must 
bo  filed  in  the  registry  before  probate  of  the  English  will  can 
be  obtained. 


III.  —  When  Probate  or  Administration  not  Required. 

Certain  statutes  provide  that  the  property  of  a  deceased 
person  may  be  dealt  with  in  special  cases  without  any  grant  of 
probate  or  letters  of  administration.  A  few  of  these  may  be 
mentioned:  — 


amount  due 

oea  no 
excecdOO/. 


Thus,  by  the  Navy  and  Marines  (Property  of  Deceased)  Act, 
1865  (p),  on  the  death  of  any  person  being  or  having  been  an 

officer,  seaman,  or  marine  in  the  navy  or  marines,  the  amount 
.  ..     .  »  i     .     i 

to  his  credit  in  the  books  of  the  Admiralty  for  Bale  of  effects, 
arref^8  Of  ^ay>  wages,  jiri/r  or  bounty  money,  grants,  or  other 


allowances  in  the  nature  thereof,  or  other  money  payable  by  the 
Admiralty,  if  the  amount  do  not  exceed  100?.,  may  be  paid  to 
his  representative  without  representation  being  taken  out, 
subject  to  the  conditions  and  regulations  contained  in  the  Act, 
which  provide,  inter  alia,  for  the  payment  of  the  deceased's 
debts  (g)  .  Ifjo  representation  is  taken  out,  no  duty  will  bo 
payable  (r)  .  The  Act  makes  similar  provisions  as  to  pensions, 
&c.  duo  from  the  Admiralty  to  deceased  persons  formerly  em- 
ployed in  naval  dockyards  or  other  naval  establishments  (s). 


(m)  Re  Howden,  43  L.  J.  P.  26;  Re  Tamplin,  (1894)  1'.  39. 
(n)  Re  Astor,  1  P.  D.  150;  Re  CaUaway,  15  P.  D.  147;  Re  Seam-in, 
(1891)  P.  253;  Re  P.  A.  Fraser,  (1891)  P.  285. 

(o)  Re  Murray,  (1896)  P.  65;  Re  Schenley,  20  T.  L.  U.  127. 
(p)  28  &  29  Viet  c.  Ill,  SB.  3,  6. 
(7)  Ibid.  s.  11. 
(r)  Ibid.  B.  15. 
(«)  Ibid.  s.  4. 
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By  the  Army  Pensions  Act.  1830  (£),  the  pensions  or  prize  ("•)  Officers 
money  due  to  any  deceased  officer,  non-commissioned  officer,  to  pension  »• ; 
soldier,  or  pensioner,  not  exceeding  50Z.,  may  be  paid  to  the  5j 
next  of  kin  or  legal  representative  or  person  otherwise  legally' 

entitled  without  the  necessity  of  taking  out  probate  or  ad 

ministration.  And  by  the  Regimental  Debts  Act,  1893  (M), 
any  surplus  not  exceeding  100?.,  left  after  the  deceased  soldier's 
or  officer's  debts  have  been  paid,  may  be  handed  to  the  person 
entitled  without  representation  or  payment  of  duty.  Special 
provision  is  made  by  the  Army  Prize  Money  Act,  1832  (a?),  for 
the  cases  of  claims  by  the  next  of  kin  of  foreigners  who  have 
been  in  the  British  service  as  non-commissioned  officers  or 
soldiers  and  have  died  intestate,  when  such  next  of  kin  reside 
out  of  the  kingdom. 

By  the  Merchant  Shipping  Act,  1894  (y),  money  and  effects  (iii 
of  merchant  seamen  or  apprentices  in  the  hands  of  the  Board  of 

Trade,  not  exceeding  10UZ.,  may  be  paid  to  the  parties  entitled, 
without  probate  or  letters  of  administration  being  obtained. 

Again,  by  the  Savings  Banks  Act,  1887  (z),  where  the  sum  (iv.) 
in  a  savings  bank  which  forms  part  of  the  personal  estate  of  a 
person  appearing  to  be  deceased  does  not  exceed  100L,  subject 
to  the  regulations  of  the  Treasury  made  under  the  Act,  probate 
or  other  proof  of  the  title  of  the  personal  representative  of  th& 
deceased  person  may  be  dispensed  with. 

Further,   the     Industrial    and     Provident    Societies    Act,  (v.)  .Shares  in 
1893  (a),  with  reference  to  a  share  in  an  industrial  or  provident  provident  or 
society  not  exceeding  100Z.,  provides  that  the  owner,  if  not  f22 
under  sixteen,  may  Dispose  of  it  by  a  mere  written  nomination  exceeding 


•9  AJ 


of  a  beneficiary,  and  on  his  death  the  share  may  be  transferred  i— ' 
to  that  beneficiary;  or  if  he  dies  intestate  and  without  having 

(0  11  Geo.  4,  c.  41,  s.  5. 

(«)  56  Viet.  c.  5. 

(x)  2  &  3  Will.  4,  c.  53,  s.  26. 

(y)  57  &  58  Viet.  c.  60,  s.  176. 

(z)  50  &  51  Viet.  c.  40,  s.  3  (2). 

(«)  56  &  57  Viet.  c.  39,  ss.  25—27. 


8(>  THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 

made  such  a  nomination,  tho  share  may  be  transferred  without} 
letters  of  administration  to  the  persons  entitled  by  law  to 
receive  the  same.  Similar  provisions  are  contained  in  tho 
Friendly  S'Hfit"*  Aflfi  1HQH  f™  If  the  share  exceeds  100£., 
tho  nomination,  though  bad  as  a  nomination,  can  bo  proved  as 
a  will  if  properly  executed  (c) . 

Ari.)  shares  iu       Also,  by  tho  Building  Societies  Act,  1874  (d),  on  the  death 

)  {Sffly    of   the  owner  of  50*-  or  less  in  a   benefit   building  society, 
>ociet v  not       intestate,  the  sum  may  be  paid  to  the  persons  entitled,  without 

^    \  exceeding  SO/.       «••...  A       •      M  •   •         •  j.    •      J    •      I.L.      T 

-fl—-    administration.    A  similar  provision  is  contained  in  the  Loan 
Societies  Act.  1840  (e). 

It  will  bo  observed  that,  under  the  last  four  statutes,  while 
no  administration  is  needed  where  there  is  an  intestacy,  probate 
is  required  in  cases  of  testacy. 


IV.— How  far  an  Executor  may  act  before  Probate. 

The  probate  of  a  will  is  the  recognized  official  evidence  of 
tho  executor's  authority  to  act.  But  the  executor  derives  his 
powers,  not  from  the  probate,  which  is  a  mere  ceremony  and 
evidence  of  his  right,  but  from  the  testator's  will;  accordingly, 
tho  executor  can,  before  obtaining  probate,  perform  all  execu- 
torial  acts  which  do  not  require  him,  in  the  course  of  their 
execution,  to  produce  the  probate  copy  of  the  will  as  the 

hiti'iuinm   of  his  otlic  •;    ;inl   the  probate,  when  obtained,  ha> 
relation  back  to  the  time  of  the  testator's  death  (/) . 

Whatactahe       Thus,  he  may  seize  the  testator's  assets,  pay  debts,  distrain 

probate.  f or  rent,  sell  the  goods,  pay  legacies,  demise,  receive  payments, 

and  do  other  acts  of  such  a  nature,  and  they  will  be  valid  even 

though  he  die  without  having  obtained  probate  of  the  will.    The 

(b)  59  &  CO  Viet.  c.  25,  88.  56—58. 

(e)  Re  Dnxter,  (1903)  P.  12. 

(d)  37  &  38  Viet.  c.  42,  s.  29. 

(r)  3&4  Viet.  c.  110,  s.  11. 

(/)  Gray«bro<*v.  Fox,  1  Plowcl.  275. 
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fact  of  the  executor  not  proving  the  will  does,  upon  his  death, 
determine  the  executorship,  but  does  not  avoid  it  (g) . 

But  when  he  has  conferred  a  title  on  a  person  (e.g.,  by  assign-  Hej*annot 
ing  a  leasehold  of  the  testator),  before  taking  probate,  and  it  Suhout^" 
becomes  necessary  to  support  that  title,  the  executor  will  have  probate, 
to  produce  a  probate  copy  of  the  will  as  evidence  of  his  right 
to  make  the  assignment;  if  the  executor  dies  without  having 
obtained  probate,  the  title  of  the  assignee  will  have  to  be  per- 
fected by  producing  letters  of  administration  cum  testamento 
annexo  instead  (h}.     There  is  a  good  assignment  for  all  the 
purposes  of  title,  but  there  is  no  legal  evidence  to  prove  the 
right  to  make  the  assignment,  and  the  defect  in  evidence  is  not 
supplied  till  the  will  is  sanctioned  by  the  proper  Court. 

Again,  the  executor  cannot  maintain  any  action  in  his  repre-  He  cannot 
sentativc  character  before  probate;  for  at  the  trial,  or  on  any  §^L! gn : 
previous  occasion  upon  which  he  may  be  required  to  prove  him-  action  .before 
self  executor,  he  can  only  do  so  by  production  of  the  probate. 
There  are.  however,  some  cases  in  which  he  may  maintain  an  Kxilliil±'sl'> 
action  before    obtaining    a    grant    of    probate — in    cases,  for 
example,  where  he  founds  his  claim  upon  the  fact  that  he  has 
been  actually  possessed  of  the  subject-matter  of  the  action  before 
it  came  to  tho  hands  ol!  the  defendant.      For  such  possession. 
without  showing  any  title,  is  of  itself  sufficient  to  establish  a 
primd  facie  case  in  certain  actions,  e.g.,  actions  of  replevin, 
trover,    or    trespass  (i) .      In   such    actions    the   executor    can 
establish  his  claim  on  the  ground  of  his  mere  possession  with- 
out being  called  upon  to  show  that  he  derives  his  right  as 
executor;  and  therefore  production  of  the  formal  evidence  of 
his  status  as  executor  is  unnecessary.     Again,  an  executor  can 
sue  before  probate  on  contracts  entered  into  with  himself  per- 
jjonally .     An  executor  may,  moreover,  commence  any  action 
before  probate,  and  take  any  step  in  an  action  which  does  not 
require  the  production  of  the  probate  (fc).    On  the  other  hand, 

(</)  Wankford  v.  Wankford,  1  Salk.  299. 
(A)  Johnson  v.  Warwick,  17  C.  B.  516. 
(»')  Oiighton  v.  Seppings,  1  B.  &  A.  241. 
(k)  Easton  v.  Carter,  5  Exch.  8. 
G. — P.D.&A.  G 
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:f  In-  h:i>  rlrrti-  1  \n  a  !  in  i  !i  ist  i  T.  lie  inav  l);'_fs!iti;l   1'V  a  creditor  i>l' 

the  testator  before  probate;  for  the  creditor  is  not  to  be  delayed 
by  the  executor's  laches. 

V. — Time  for  proving  a  Will. 

Willabould         The  will  ought  to  be  proved  within  six  calendar  months  after 
w^hnii        tho  death  of  the  deceased;  for  by  the  Stamp  Act,  1815  (/),  any 
person  taking  poayttaioiLflf  the  estate  without  obtaining  probate 
or  letters  of  administration  within  that  time,  or  within  two 
calendar  monthflaftflg_tbfl  ^firmJBfltiftJlP^LflBiLB111'^  or  dispute* 

respecting  the  will  or  right  to  administration,  is  liable  to  a 

*—  i  rii  ^ •^••i 

penalty  of  1(>I>/.  and  ton  per  cont.  on  the  stamp  duty  payable. 

be  There  is  nothing  to  prevent  a  will  from  being  proved  after 

**  tho  lapse  of  any  length  of  time  after  the  testator's  dec2ase;  but 
If  application  for  probate  or  administration  is  made  for  the  first 
tjme  after  the  lapse  of  _tlirce  years  from  the  death  of  the 
deceased,  the  reason  o I'  delay  is  to  be  certified  to  the  registrars, 
and,  if  unsatisfactory,  proof  of  the  alleged  cause  of  delay  may 
bo  required  (m) . 

nfter  the  But  the  will  cannot  be  proved  till  seven  days  have  expired 

IJffjendarit0     from  tho  death  of  the  deceased,  except  under  the  direction  of 
from  death.  _thejudge  or  by  order  of  two  of  the  registrars  (wj. 

fTL  >»-y>  h1  «fr>**>j 

VI. — Where  the  Will  may  be  proved. 

A  will  may  Thewill  may  be  proved  in  London  in  all  cases,  and  in  certain 
London  or'h»  cases  in  a  district  registry"  A.  district  registry  is  empowered 
a  district  to  grant  probate  in  common  form  in  cases  where  it  appears  by 
\Vh.ntiiodi-  affidavit  of  an  applicant  that  the  testator  at  the  time  of  his 
death  had  a  iixedLplaco  of  abode  within  the  district:  probate 
when  so  granted  will  have  effect  over  the  property  of  the 


(/)  55  Oeo.  3,  c.  184,  s.  37.  And  see  sect.  8  of  the  Finance  Act,  1894 
(57  &  58  Viet.  c.  30),  and  sect.  18  of  the  Finance  Act,  1896  (59  &  60  Viet. 
c.  28). 

(m)  P.  B.  N.-C.  45. 

(n)  Ibid.  43. 
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•deceased  in  all  parts  of  England  (o)  .     But  a  district  registrar  When  they 

is  prohibited  from_niaking  a  grant,  when  there  isjmy  conten- 

tion,  until  such  contention  is  terminated  or  disposed  of  by 

decree  or  otherwise,  or  when  it  otherwise  appears  to  him  that 

probate  or  administration  ought  not  to  be  granted  in  common 

form  (»)  .     In  cases  where  the  district  registrar  is  in  doubt  When  district 

registrar  IH  in 

whether  to  make  a  grant  or  not,  hejnay_transmit  a  statement  of  doubt. 
the  matter  in  question  to  the  principal  registrars  and  obtain  the 
directions  of  the  judge,  who  may  give  him  instructions  as  to 
what  course  he  is  to  take,  or  forbid  him  to  proceed,  and  leave 
the  party  applying  for  the  grant  to  make  his  application 
through  the  principal  registry  (q). 

It  is  not,  however,  compulsory  to  apply  to  a  district  registry  Application 
for  a  grant,  for  the  application  may  be  made  in  the  first  instance  registry, 


to  the  principal  registry,  whatever  may  have  been  the  deceased's        .      . 


last  place  of  abode  (r)  .     But  all  second  and  subsequent  grants  compulsory. 
are  to  be  made  in  the  principal  registry,  or  in  the  district  Except  as  to 

-  .  "—  .    .      ,        .,,    .  '  .  ^^™"T  second  grants. 

registry  where  the  original  will  is  registered  or  the  original 

grant  of  administration  made,  or  in  the  district  registry  to 
which  the  original  will  or  a  registered  copy  or  the  record  of  the 
original  grant  of  administration  has  been  transmitted  under  a 
.requisition  (s)  . 

When  probfl.r.f>  or  administration  is  granted  by  a  district 
registry,  the  affidavit  leading  to  the  grant  is  conclusive  for  that 
purpose,  and  no  grant  will  be  liable  to  be  recalled  or  impeached  (I',8tritiL  re 

—  "  --  .  -  -  ---  •  ---  -  —  t  —  yistrv  i-annot. 

on  the  ground  that  the  deceased  had  not  a  fixed  abode  in  the  be  questioned. 
district  at  the  time  of  his  death  ;   and  the  grant  will  be  an 
effectual  discharge  to  all  persons  dealing  with  the  executor  or 
administrator  notwithstanding  a  defect  in  the  affidavit  (/).    On  Duties  of 
the  application  being  made,  the  district  registrar  must  forthwith  r^^mr  on 

application 
for  probate. 
(o)  Court  of  Probate  Act,    1857,    s.  46;    and   see  ante,    p.    68,    ami 

District  Registry  Rules,  1,  3. 
(p)  Court  of  Probate  Act,  1857,  s.  48. 
(?)  Hid.  s.  50.     And  see  D.  R.  R.  9,  20,  21  and  98. 
(r)  Court  of  Probate  Act,  1857,  s.  59. 
(s)  Court  of  Probate  Act,  1858,  s.  20. 
tf)  Court  of  Probate  Act,  1857,  s.  47. 
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give  notice  to  the  principal  registry,  specifying  the  name  and 


description  of  the  deceased,  the  time  of  his  death,  his  abode,  as 
-utftl  in  the  ailidavit,  and  the  name  of  the  person  applying, 
and  also  an  extract  of  the  words  appointing  the  applicant 
executor  or  upon  which  he  founds  his  claim  to  administration 
with  the  will  annexed.  No  grant  is  to  be  made  till  the  principal 
registry  has  certified  that  no  other  application  has  been  made  in 
respect  of  the  doeaaaod's  goods  (u).  The  original  will  of  which 
probate  fr  gffiflfefl  in  a  district  registry  is  to  be  kept  in  the- 


District  registrars  have  no  jurisdiction  to  revoke  grants  (y), 
feroke  or  to  alter  them,  without  an  order  of  a  registrar  of  the  principal 
ro^fry-  If  the  name  of  a  testator  or  intestate  requires  alter- 
ing, the  notice  of  application  must  be  renewed,  and  the  altera- 
tion ordered  is  not  to  be  made  by  the  district  registrar  till  the 
usual  certificate  on  such  notice  has  been  received  from  the  prin- 
cipal registry  (z)  . 


.       Caveats  may  be  enfopd  i«  «•  dfafrifl  registry  (a\  and,  imme- 

allowed  in  diately  on  a  caveat  being  there  entered,  a  copy  is  to  be  sent  to 
reg^try-  tEjTprinrijjal  registry  (6).  But  caveats  oan  only  be  warned 
but  warning  from  the  principal  registry  (c).  A  caveat  will  preclude  the 
from  principal  registrar  from  proceeding  with  the  grant  until  it  has  expired  or 
registry.  been  subducted,  or  till  he  has  received  notice  from  the  principal 
registry  that  the  caveat  has  been  warned,  and  no  appearance 
entered,  or  that  contentious  proceedings  consequent  on  the 
-itationa  and  caveat  have  terminated  (d)  .  Citations  and  subpoenas  cannot 
cannot  issue  issue  from  a  district  registry  (g^and  no  grants  are  to  issue  from 
From  district  a  district  registry  after  a  citation  without  the  production  of  an 

ret;  lame*.  '  f*        "  •  •• 

office  copy  of  the  decree  or  order  of  the  iudifre,  or  a  registrar  of 


(u)  Court  of  Probate  Act,  1857,  s.  49  ;  D.  B.  B.  55. 

(«)  Court  of  Probate  Act,  1857,  s.  52. 

(y)  D.  B.  B.  62. 

(z)  Ibid.  63. 

(a)  Ibid.  72. 

(6)  Ibid.  74. 

(e)  Ibid.  76. 

(<f)  Ibid.  77. 

(e)  Ibid.  79. 
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the  principal  registry,  authorizing  the  same  (/) .     When  any  Alteration* 
alteration  is  made  in  a  grant,  or  a  renunciation  filed,  notice 
thereof  is  to  be  forwarded  to  the  principal  registry  (#) .    Grants  Siytch  and 
of  probate  and  administration  made  in  Ireland,  and  confirma- 
tions granted  in  Scotland,  cannot  be  given  effect  to  in  a  distrid 
registry.     They  must  be  taken  to  the  principal  registry  to  be 
sealed  (h) .    And,  though  a  district  registrar  may  make  a  special  Special  and 
or  limited  grant,  yet,  when  such  a  grant  is  applied  lor,  the  grants, 
draft  outli  to  load  to  the  grant  must  be  sent  to  the  principal 
registry  and  there  settled  (i) . 

VII. — How  Probate  is  obtained. 
The  first  step  towards  obtaining  probate  in  common  form  is  Ib?  will  must 

,  be  engrossed. 

for  the  executor  to  cause  to  be  prepared  an  engrossment  of  the   " 
will  on  parchment  or  paper:   the  engrossment  should  be  an 
exact  copy  of  the  original.     The  next  step  is  to  draw  and 
engross  the  oath  of  the  executor.    This  is  a  document  in  which 
the  executor  swears  to  the  date  and  place  of  the  testator's  death 
and  that    he    is    the    executor   named    in    the  will,  and  will 
administer  according  to  law  all  the  estate  which  by  law  de- 
volves to    and    vests  in    the    personal    representative    of   the 
deceased.     The  gross  value  of  the  estate  is  also  stated.     To  Theexecutor's 
this  oath  must  be  annexed  the  original  will,  whinb  the  execu-  !i 
tor  must  swear  he  believes  is  the  true  and  last  will  of  the  tes- 
tator, and  the  will  must  furthermore  be  marked  by  the  executor 
and  the  person  before  whom  he  is  sworn . 

Then  must  be  prepared  the  affidavit  for  the  Inland  Revenue  Affidavit 
officers,  which  states  what  is  the  value  of  the  real  and  personal 
estate  after  deducting  the  debts  payable  thereout  and  the 
reasonable  funeral  expenses,  and  has  schedules  annexed  to  it 
setting  forth  the  property  of  every  kind  in  which  the  deceased 
had  an  interest  ceasing  on  his  death  (k} .  The  necessary  duty 

(/)  D.  R.  R.  80. 
(</)  Ibid.  82. 
(A)  Ibid.  87. 
(t)  Ibid.  58. 

(k)  Customs  and  Inland  Revenue  Act,  1881  (44  Viet.  c.  12),  s.  28,  and 
Finance  Act,  1894  (57  &  58  Viet.  c.  30),  s.  7. 
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having  been  paid  '"^  rroaament.  and  the 


and  all  paper*  na^  fln.fl  iidiHuvit.  axe  to  be  taken  ,to  the  proper  officer  at  the 

handed  to  the  ....  ,  ,  , 

proper  officer,  principal  or  at  the  district  registry,  as  the  case  may  be,  and 
handed  to  him.  He^  will  give  a  receipt  for  these  papers,  which 
are  then  examined  by  the  clerks  attached  to  the  Court;  and  if 

If  paper*  in  it  is  found  that  the  will  is  properly  executed  and  otherwise 
entitled  to  probate,  and  that  the  other  documents  are  in  due 
form,  he  will  annex  the  original  certificate  of  probate.  The 
probate  copy  will  then  be  handed  out  to  tliu  person  producing 
the  original  will  is  retained  and  deposited 


with  the  record  keepers,  and  a  copy  of  it  is  made  in  a  book  kept 
for  inspection.  If  all  the  documents  are  in  due  form,  there 
will  be  but  little  delay;  but  the  registrars  are  prohibited  from 
allowing  probate  or  letters  of  administration  to  issue  till  all  the 
inquiries  they  may  see  fit  to  institute  have  been  answered  to 
their  satisfaction  (Z)  .  The  registrars  may  also  require  proof  of 
the  identity  of  the  deceased,  or  of  the  party  applying  for  the 
grant  (m). 

(1)  P.  K.  N.-C.  3. 
(m)  Jbid.  48. 


CHAPTER  XI. 

COMMON    FOKM    PROBATE    IN    SPECIAL    CASES. 

IN  the  preceding  chapter  the  ordinary  procedure  has  been  dealt 
with.  It  will  be  obvious  that  there  may  arise  -special  circum- 
stances in  which  the  procedure  may  vary.  These  special  cases 
can  be  conveniently  considered  under  the  following  heads:  — 

I.  No  attestation  clause,  erasures,  &c. 
II.  Wills  of  foreigners. 

III.  Probate  of  part  of  a  will. 

IV.  Probate  of  lost  or  destroyed  will. 
V.  Double  and  limited  probates. 

VI.  Notation  of  domicile. 
VII.  Date  of  death. 

I.  —No  Attestation  Clause,  Erasures,  &c. 

If  there  be  no  attestation  clause  to  a  will,  or  if  the  attes-  Noattestatipm 
tation  clause  be  insufficient,  there  will  be  required  an  affidavit  perfect  claiiae. 
from  at  least  one  of  the  subscribing  witnessasr  if  living,  to 
prove  that  the  will  was  duly  executed  according  to  the  Wills 
Act,  1837,  as  explained  by  the  Wills  Act,  1852.     If  the  affi- 
davits show  that  the  requirements  of  these  statutes  were  not 
complied  with,  probate  will  be  refused. 

If  the  case  appears  doubtful,  the  registrars  may  require  the-  Dutiea  of  the 
parties  to  bring  the  matter  before  the  judge  on  motion.    If  the 
witnesses  are  dead,  or  from  other  circumstances  no  affidavit  can 
be  obtained,  then  resort  must  be  had  to  other  persons,  if  any  , 
w]io  may  have  been  present  at  the  execution.    If  this  cannot  be 


done,  evidonpc  on  affi(ja,Yit  must,  bo  frfldiiced  of  that  J[act.  and  of 
t.hfl  ha.ndrij.ng  nf  the  deceased-jmd.  the  Hribii 


and  also  of  any  circumstances  which  may  raise  a  presumption 


THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 


in  fftTOur  of  flu?  ftTMiitinn  (a\.  Where  the  registrar  is  not 
satisfied,  and  the  witneffifl  ^"flfl  tff  fifth?  fhA  nMMSftrv 
affidavit,  nn  nrdor  piay  bo  ol>l:iineil  under  sect.  '21-  of  the  Court 
nf  Prnhafta  Aafe,  jfl^l  ^"'""g  frffl1  f°  fflffrf  ftf  ft*«"ffl*nftti°n 

as  to  duo  execution  (6)       r   •  •<••  (.'uurt  may,  in  such  a  case, 

\\ith   tlii'ir  I  '•-!  ;  :nii'n\  ,  ;ni,l   ^runt    probate  <>n   lln'  aili- 


tla\its  of  thr  executors  'c  . 

If  infaMJi"fytionB  and  alterations  are  not  duly  executed  or 
recited  in  or  otherwise  identified  by  the  attestation  •clause,  affi- 
davits  in  proof  of  thftiy  yi«.viiiff  ftriated  |jn  the  will  before  its 


execution  must  be  filed,  except  when  the  alterations  arc  mei 
verbal,  or  when  they  are  of  but  small  importance,  and  are  evi- 
denced by  tin1  initials  of  the  attesting  witnesses  (d) . 
«t~ 

Erasure*.  If  no  satisfactory  evidence  can  be  adduced  as  to  the  time 

when  erasures  and  obliterations  were  made,  and  the  words  erased 
or  obliterated  are  not  entirely  effaced,  but  can  upon  inspection 
of  the  paper  be  ascertained,  they  must  form  part  of  the  probate; 
and  in  every  case  of  words  having  been  erased  or  obliterated 
which  might  have  been  of  importance  an  affidavit  is  required  (e). 

When  docu-  A s  a  general  rule  the  probate  must  contain  the  whole  and  not 
a^  part  only  of  the  testamentary  papers  of  the  deceased,  and 
therefore  documents  incorporated  with  the  will  must  be  pro- 
duced, in  order  to  ascertain  whether  they  be  entitled  to  probate; 
and  if  not  produced,  the  non-production  must  be  accounted 
for(/). 


Appearance 
of  paper. 


If  tli fix1  aie  any  vestiges  of  sealing-wax,  wafers  or  other 
l<-:i  ln;ir  i<>  the  inference  ihui  some  paper,  nH'Mi'ir.-milum 
or  other  document  has  been  annexed  or  attached  to  the  will, 
ihey  must  be  satisfactorily  accounted  for,  or  the  production 

(a)  P.  R.  N.-C.  4—7. 

(6)  Be  Stephen  Sweet,  (1891)  P.  400. 

(c)  Re  Ovens,  29  L.  R.  Ir.  451. 

(d)  P.  R.  N.-C.  9. 

(e)  Ibid.  10,  11. 

(/)  Ibid.   12.     See  Re  P.  A.  Fratrr,  (1891)  P.   285;    lie  Lockhart,  69 
L.  T.  21. 
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•of  such  paper,  &c.  must  be  required,  or  its  non-production 
accounted  for  (</) . 

If  the  will  is  not  dated,  an  affidavit  of  one  of  the  attesting  Will  undated, 
witnesses,  showing-  when  the  will  was  executed,  should  be  carried 
in.     If  this  is  not  obtainable,  then  an  affidavit  by  some  other 
person  able  to  depose  to  the  date  of  the  will;  in  default,  an 

affidavit  to  satisfy  the  Court  that  the  will   is  the  only  or  the 
latest  will,  will  be  necessary. 

II. — Wills  of  Foreigners. 

The  genera^  rule  is.  that  in  order  to  sue  j[n  a.nv  pourt  of  this  The  general 
oountry  in  respect  of  the  personal  rights   or    property  of    a 
deceased  person,  the  plaintiff   must  have  obtained  probate  or 
letters    of   administration    \f\    tbe    Pmba.tn     Court    of     tlii> 
country  (A) .     So  that  if  the  executor  of  a  foreigner  finds  it 
necessary  to  proceed  in  an  English  Court  to  recover  a  debt  due 
to  his  testator,  he  must  prove  the  will  here,  although  the  testator  when  de- 
have  no  personal  property  (except  the  debt)  in  this  country  (i),  c 
as  the  Courts  here  will  not  recognize  any  will  of  personalty  here, 
except  such  as  the  Court  of  Probate  of  this  country  has  by 
granting  probate  adjudged  to  be  the  last  will(/<;). 

.  1  fortiori,  it  follows,  that  if  a  foreigner's  will  dispose  of  per-  When  he  had 
s.pnal  property  hero,  that  will  must  bo  proved  here  before  the  prope  y 
executor  can  deal  with  the  property,  whatever  may  have  been 
the  testator's  nationality  or  domicile  at  the  time  of  death  (I). 
Anyone  so  acting  as  to  enable  the  executors  to  dispense  with 
proving-  the  will   here  makes  himself  an  executor  <lc,  *'>n  Ion, 
and  is  responsible  to  the  Crown  for  the  duty  which  would  have 
been  payable  had  probate  been  duly  taken  out  (m}. 

(</)  P.  i*.  N.-r.  14. 

(/i)  Whyte  v.  Hose,  3  Q.  U.  493.     And  see  sect.  11  of  the  Revenue  Act, 
1884  (47  &  48  Viet.  c.  62). 

(»)    Wliyte  v.  Hose,  supra;  Att.-Oen.  v.  (JockereU,  1  Price,  165. 

(k)  Price  v.  Dewhurst,  4  Myl.  &  Cr.  76. 

(1)  Lee  v.  Moore,  Palmer,  163;  Att.-Oen.  v.  Bouwene,  4  M.  &  W.  171. 

(m)  Nnv  Vork  Bmrerif*  v.  Aft. -fin,..  (189(0  A.  C.  62. 
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Probate  will 
only  be 
priuiUt]  if 
will  ia  in 
accordaaot 
with  law  of 
foreign 
country. 


What  the 
Court  muat 
be  Batiaiied 
aa  to. 


The  practice 
n-i  to  foreign 
wilU. 


r 


Briti-h 
subjects 
domiciled 
abroad. 


In  grunting  prohat-' of  a  foreigner's  will,  the  Court  will  adopt 
tho  decision  of  the  Court  of  Probate  in  the  foreign  country 
in  which  (h.-  t.'-tator  was  domicile,  1  ;it.  the  tinn-  of  his  death: 
for  the  lau  of  tin-  cMintrv  of  domicile  decides  the  course  of 
distribution  of,  and  succession  to  personalty,  and  regulates  the 
decision  as  to  what  constitutes  tho  last  will  and  its  construction 
and  interpretation,  and  the  mere  place  of  the  deceased's  birth 
or  death,  or  the  situation  of  the  property,  does  not  affect  the 
question  (w).  Tin-re  fore,  in  deciding  whether  the  will  ofja 
foreigner  domiciled  abroad  is  a  valid  will  or  not,  the  Court  will 
bo  guided  by  the  law  of  the  country  where  he  was  domiciled  (0). 
Before  probate  will  be  granted  the  Court  should  be  satisfied  ^  ^  ^ 
that  the  will  is  valid  by  the  law  of  the  country  where  the  ; 
testator  was  domiciled,  or  that  the  Court  of  the  foreign  country 
has  acted  upon  it  and  given  it  efficiency,  and  that  the  testator 
was  domiciled  there  (p) .  In  practice,  upon  production  of  an 
•  •xi'iupliliod  ropy  of  the  probate  granted  by  the  proper  Court  in 
the  country  where  the  deceased  died  domiciled,  the  Court  will 
jpUow  the  grant  upon  application  of  the  executor  in  decreeing 
its  own  probate  (q) .  ' 

If  the  deceased,  although  domiciled  abroad,  was  a  British 
subject,  and  the  will  pwaq  its  validity  to  the  Wills  Act, 
1861  (r  .  an  affidavit  must  he  filed  proving  the  British  status 
of  the  t. -.-tat  or.  This  allida\it.  it  may  ho  ivmarked.  is  alwavs 
required  wherever  the  deceased  was  domiciled  in  cases  coming 
under  the  Act. 


Special 

provided  for 

byautute: 
(i.)  Scotch 


The  cases  of  persons  dying  domiciled  in  Scotland  or  Ireland 

,       .  r   .        •    •,    j     •  T.    •   •  i 

and  of  persons  domiciled  in  a   British  colony,  and  leaving 
property  here,  have  been  provided  for  by  statute.    For  by  the 
aealed    Confirmation  of  Executory  (Scotland)  Act,  1858  (*),  it  is  enacted 
that  when  the  confirmation  of  an  executor  of  a  person  who  diea 


1^ 


(«)  Enolnn  Y.   H  yflf.  10  H.  L.  C.  1. 

(o)  Re  Maraver,  I  Hag£.  Eccl.  498. 

(p)  lie  Deghait,  4  Sw.  &  Tr.  13. 

(9)  Miller  v.  James,  L.  B.  3  P.  &  D.  4. 

(r)  See  ante,  p.  18. 

(«)  21  &  22  Viet.  c.  56,  s.  12. 
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domiciled  in  Scotland,  and  affecting  personalty  in  England,  is 
produced  to  the  Probate  Court  here,  and  a  copy  deposited  with 
the  registrar,  the  confirmation  shall  be  sealed  by  the  Court  of 
Probate,  and  shall  then  have  the  like  effect  in  England  as  if 
probate  or  letters  of  administration  had  been  granted  by  the 
English  Court  of  Probate. 

And  as  to  Irish  probates,  the  Court  of  Probate  (Ireland)  Act,  (»•) 
1857  (£),  provides  that  when  any  probate  or  letters  of  adminis-  fan  bejaealed 
tration  granted  by  the  Court  of  Probate  in  Ireland  is  or  are 
produced  to,  and  a  copy  deposited  with,  the  registrars  of  the 
Court  of  Probate  in  England,  such  probate  or  letters  of  adminis-    >»  vi^f  y^-,., 
tration  shall  be  sealed  by  the  last-mentioned  Court,  and  have 
the  same  operation  in  England  as  if  they  had  been  originally 
granted  by  the  Court  of  Probate  in  England. 

This  practice  of  resealing,  it  must  be  remembered,  «only 
applies  in  the  cases  of  Scotch  confirmations  and  Irish  probates 
which  it  may  be  desired  to  make  effective  as  to  personalty 
situate  in  England.  If,  however,  the  testator,  being  domiciled 
in  England  at  the  time  of  his  death,  has,  in  addition  to  his 
English  personalty,  left  other  effects  which  are  situate  in 
Scotland,  or  in  Scotland  and  Ireland  jointly,  then  the  domicile 
must  be  notated,  and  the  probate  will  extend  to  all  the  personal 
property  of  the  deceased  in  the  United  Kingdom.  (See  more 
fully,  post,  p.  96.) 

And  as  to  probates  granted  in  an  English  colony  or  by  a  («'•)  4?  to 
British  Court  in  a  foreign  country,  similar  provisions  forje-  probates. 
sealing  such  probates  are  rjmHfi  by  {.HP.  Cnlrmml  PrnbRfes  Act. 
1892  (M),  but   this   statute  only  applies  to  such  colonies  and 
Courts  as  Tlis  Majesty  may  by  Ordor  in  Council  direct  (x) .     It 

(t)  20  &  21  Viet.  c.  79,  s.  94. 

(u)  55  Viet.  c.  6. 

(x)  Orders  in  Council  have  been  made  applying  the  Act  to  the  Cape  of 
Good  Hope,  New  South  Wales,  Victoria,  New  Zealand,  Gibraltar,  British 
Honduras,  Hong  Kong,  West  Australia,  the  province  of  Ontario,  British 
Guiana,  the  Gold  Coast  Colony,  South  Australia,  the  Straits  Settlements, 
the  Bahama  Islands,  Barbadocs,  Lagos,  Tasmania,  Fiji,  Trinidad,  Tobago, 
Jamaica,  Natal,  Falkland  Islands,  Leeward  Islands,  Queensland. 
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be  prored. 
Inntancen. 


is  particularly  provided  by  the  Act  that  no  Order  shall  be  made 
in  respect  of  any  Colony  or  Court  which  does  not  make  pro- 
vi8Jfiii_fpr  the  recognition  in  the  colony,  &c.  of  probates,  &c. 
granted  iy  the  Courts  of  the  United  Kingdom.  A  series  of 
Rules  under  the  Act  was  issued  on  the  7th  December,  1892. 

III.— Probate  of  Part  of  a  Will. 

Sometimes  part  of  a  will  may  be  admitted  to  probate  and 
part  refused.  This  may  occur  in  several  cases.  Thus,  a  par- 
ticular  clause  has  been  omitted  from  the  probate  when  it  has 
been  inserted  by  fraud  without  the  testator's  knowledge  (y} ;  or 
has  been  forged  (2);  or  has  been  introduced  per  incuriam,  i.e., 
is  not  authorized  by  the  instructions  given  by  the  testator  for 
drawing  his  will,  and  has  not  been  sanctioned  by  him  (a). 
Thus,  in  Re  Boehm  (&),  the  name  of  a  legatee  was  struck  out 
and'tho  probate  granted  with  the  name  left  blank,  and  the 
blank  was  >ub>e  juiMitly  iillod  in  by  the  Chancery  Division — 
the  Court  of  construction.  So,  too,  in  Brisco  v.  Hamilton  (c), 
the  Court  omitted  the  words  "  undivided  moiety  of  and  in  " 
(certain  land),  on  being  satisfied  that  the  words  were  inserted 
through  t:  •  misl  ike  of  tl  •  so  i  'itor  who  dres  thfl  ffillj  and  this 
though  the  testatrix  had  approved  of  the  draft.  Again,  where 
part  of  the  will  had  been  executed  whilst  under  actual  in- 
capacity, the  Court  ordered  it  to  be  struck  out  (d) .  And,  where 
a  will  contains  scurrilous  imputations  on  the  character  of  a 
man,  the  Court  may  allow  the  passages  containing  them  to  be 
excluded  from  the  probate  copy;  but  will  not  readily  do  so 
unless  the  passages  are  calculated  to  injure  (e). 

St.  Helena,  Grenada.  St.  Vincent,  Nova  Scotia,  British  Columbia, 
Manitoba,  the  North -West  Territories  of  Canada,  Newfoundland, 
Transvaal,  and  Orange  Kiv«?r  Colony. 

(y)  Barton  v.  Rnbbins,  3  Philliin.  455,  n. 

(z)  Plume  v.  Bealf,  1  P.  Wms.  288. 

(a)  Re  Otwnld,  L.  R.  3  P.  &  D.  162;  Iff  Sarah  Sophia  Mnorr,  (1892)  P. 
378;  Re  Wallcrlry,  69  L.  T.  419. 

(6)  (1891)  P.  247. 

(e)  (1902)  P.  284. 

(d)  W<*xl  v.  Wood,  1  Phillira.  352. 

(e)  Rf  Wartnaby,  4  Notes  of  Cases,  476 ;   7fr  //oni/trW,  L.  R.  2  P.  & 
D.  251. 


CHAP.  XI. COMMON  FORM  PROBATE  IN  SPECIAL  CASES.  '-':* 

But,  except  on  these  or  similar  grounds,  the  Court  has  no  No  power  to 

— : —      -in    ,     , , r t    ,      substitute 

power  to  expunge  any  passage  in  a  will,  but  must  grant  probate  one  name  for 

of  it  in  the  form  in  which  the  testator  intended  it  to  stand  as  another- 
an  expression  of  his  wishes.  So  that  the  Court  of  Probate 
cannot  even  by  consent  substitute  one  name  for  another,  how- 
ever clear  may  be  the  evidence  of  mistake  which  is  at  com- 
mand (/),  and  any  assistance  which  may  be  required  to  put 
such  a  matter  right  must  be  sought  from  the  Court  of  construc- 
tion—the ChanceryJDivision  (g).  It  was  held,  indeed,  in  //< 
Bushell  (h),  that  a  merely  clerical  error,  if  it  were  evidently 
such,  might  be  altered  by  the  Court.  In  that  case  an  infirmary 
to  which  the  testator  bequeathed  a  legacy  was  described  as  the 
British  Royal  Infirmary  instead  of  the  Bristol  Royal  Infirmary, 
and  Butt.  J.,  allowed  the  word  "  Bristol"  to  be  substituted  for 
the  word  "  British,"  no  such  institution  as  the  former  being  in 
existence.  But  the  authority  of  this  case  was  doubted  by 
Jeune,  P.,  in  Re  Walkeley  (i),  and  in  Re  Schott  (Jfc)  he  refused 
to  follow  it. 

IV. — Probate  of  Lost  or  Destroyed  Will. 

Even  though  a  will    is  not   forthcoming,  probate  may  be  When  a  lost 
granted  if  there  is  satisfactory  evidence  to  prove  (1)  that  it  was 


duly  executed;    (2)  thai    it  \v;is  not   revoked   by  tho    testator: 
(3)  what  the  contents  ol!  tho  will  wore. 

Strict  proof  of  due  execution  is  not  essential.     Thus,  if  it  is  w£at '•- 

— •T — 1~ — i ii  i"*  i  sumcient. 

proved  that  the  will  was  actually  signed  by  the  testator  and  two  proof  of  due- 
other  persons,  the  Court  will  usually  presume  that  it  was  duly  p 
executed  and  attested,  on  the  maxim,  Omnia  prcesumuntur  rite 
esse  ado  (I). 

The  best  evidence  of  non-revocation  is,  of  course,  proof  that  Evidence  of 
the  will  was  in  existence  after  the  testator's  death.     If  this  tion. 

(/)  Re  Collins,  7  Notes  of  Cases,  278. 

(g)  lie  lioehm  and  Re  Walkelty,  supra. 

(h)  13  P.  D.  7. 

(»')  Supra. 

(*)  (1901)  P.  190. 

(I)  Harris  v.  Knight,  15  P.  D.  170. 
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cannot  bo  proved,  it  must  be  shown  tbat  it  was  destroyed  in  bis 
lifetime  accidentally,  or  by  a  tbird  person  without  his  privity  or 
consent,  or  not  in  his  presence,  or  by  himself  without  the  inten- 
tion of  revoking  it(m). 

•  -<  To  prove  the  contents  of  the  lost  or  destroyed  will,  a_copy  or 
jraft  of  the  document  may  be  propounded.  Where  there  is  no 
copy  or  draft  in  existence,  parol  evidence  of  the  contents  of  the 
will  is  admissible,  just  as  it  is  in  the  case  of  any  other  lost 
instrument.  In  the  famous  case  of  Sufjden  v.  Lord  St.  Tjpo- 
/  nards  (??  .  evidence  as  to  the  contents  of  a  lost  codicil  was  re- 
ceived from  the  mouth  of  a  witness  who  took  an  interest  under 
the  lost  document,  the  witness  having  seen  the  will  in  exist- 
ence, and  being  of  such  a  character  that  the  Court  considered 
I  KM-  evidence  unimpeachable.  The  same  case  shows  that  dflclara- 
ison>  rnadr  \>y  the  te-lator  are  admissible  to  prove  the  contents 
di'  his  will  which  has  been  lost  or  destroyed,  at  any  rate  if  they 
were  made  before  its  execution,  but  it  is  doubtful  whether  they 
caii  be  admitted  if  made  after  execution  (o).  If  part  only  of 
the  contents  of  the  will  is  proved,  the  Court  will  grant  probate 
of_such  part,  but  if  there  is  merely  evidence  of  a  residuary 
bequest,  but  no  sufficient  evidence  as  to  the  rest  of  the  will,  it 
is  doubtful  whether  probate  ought  to  be  granted  of  the  resi- 
duary bequest  alone  (p) . 

i»  obtained"0        If  all  persons  interested  under  an  intestacy  consent,  probate 

may  be  granted  of  the  copy,  draft  orjxmtents  of  the  lost  wijj^on 
motion  (qp ;  but  if  this  consent  cannot  be  obtained,  an  action 
must  bo  brnncrb^  friid  tha  porsrmg  interested  under  un.  intestacy 
made  defendants  O) .  The  Court  may,  however,  in  special 
circumstances  depart  from  this  rule,  and  allow  the  contents  to 

(TO)  Martin  v.  hiking,  1  Hagg.  Eccl.  244 ;  Davi*  v.  Davis,  2  Add.  223. 
(n)  1  P.  D.  154. 

(o)  See  Woodward  v.  Goul atone,  11  A.  0.  469;  Atkinson  v.  Morris,  (1897) 
V.  40. 

(  r>\  Suwlen  v.  Lord  .SI.  Leonard*.;    Woodward  v.  Goitlstone,  supra. 
(9)  Re  Berry,  65  L.  T.  763 ;  Re  Barber,  L.  E.  1  P.  &  D.  267. 
(r)  Re  Pearson,  (1896)  P.  289. 
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be  proved  upon  motion  without  requiring  the  consent  of  all 
parties  interested  in  the  estate;  e.g.,  if  the  estate  is  small  and 
the  next  of  kin  do  not  actually  express  their  dissent  (s). 

In  /a-  L'')nm>'(t\  the  will  of  a   British  subject  domiciled  Probate  of 

.         ''„     .     ',  "  .  copy  granted 

abroad  at  the  time  ol  his  death  had  boon  proved  m  the  trench  where  pro  - 


Court  and  deposited  with  a  notary,  who  by  the  French  law  was 
forbidden  to  part  with  it.     Probate  was  granted  by  our  Court  cannot  be 
of  a  copy  of  the  original  will,  limited  until  the  original  itself 
should  be  brought  in;  and  this  form  of  grant  was  followed  in 
Re  Von  Linden  (u}.    In  Re  James  Leiph  (a?)T  where  a  will,  of  ^"^i torn 
which  a  copy  existed,  was  torn  after  death,  and  some  pieces 
were  lost,  probate  was  granted  of  the  pieces  and  the  copy  as 
together  constituting  the  will  of  the  deceased. 

V. — Double  and  Limited  Probates. 

Where  several  executors  are  appointed  by  the  will,  it  is  not  One  of  several 
necessary  for  them  all  to  prove:  one  alone  may  do  so,  and  the  ^~£-^e 
probate  granted  to  him  will  enure  to  the  benefit  pf  all  (?/) . 
Power  will  generally,  in  such  a  case,  be  reserved  to  the  others,  Power 
to  come  in  and  prove  at  any  subsequent  time;  but  even  if  this 
is  not  done,  it  would  seem  that  they  have,  nevertheless,  tho  "lhir-- 
right^to  come  in  and  obtain  a  grant  at  a  later  period,  so  long  as_ 
they  have  not  renounced.     If  the  remaining-  executors  choose  to 
ask  for  a  «Taiit,  there  will  be  °Tiinlcd  to  them  what  i^  called  a 
7fo^fr|fc  J>rnhnt(>.  that  is,  they  will  be  sworn  in  the  usual  manner, 
and  in  the  probate  granted  to  them  will  be  recited  the  first 
grant,  and  to  it  will  be  annexed  an  engrossment  of  the  original 
will. 

\Vliprn  fVip  fqflftp.rrvr  frfts  confined  tha  functions  of  an  executor 
to  a  particular  purpose,  as,  for  instance,  the  completion  of  the 
administration  of  an  estate  of  which  the  testator  was  executor, 
•a  Limited  Probate  only  will  be  granted  to  him . 

(«)  Re  Apted,  (1899)  P.  272  ;  Rt  Brassington,  (1902)  P.  1. 

(0  (1892)  P.  89. 

(u)  (1896)  P.  148. 

(x)  (1892)  P.  82. 

(y)  Webster  v.  Spencer,  3  Barn.  &  Aid.  360. 
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VI. — Notation  of  Domicile. 

Probate  and  letters  of  administration  ordinarily  only  extend 
to  tho  estate  of  the  deceased  in  England.  But  if  a  testator  or 
intestate  domiciled  in  England  has  personal  estate  in  Scotland. 
or  in  Scotland  and  Ireland  conjointly,  his  executor  or  adminis- 
trator may,  under  the  Confirmation  of  Executors  (Scotland) 
Act,  1858  (2),  obtain  a  grant  for  the  whole  of  his  effects  in  the 
United  Kingdom,  and  this  grant  is  known  as  "an  United 
Kingdom  grant."  In  order  to  obtain  this  grant  the  oath  to 
lead  to  it  most  state  that  the  deceased  wag  domiciled  in  England . 

and  that  li>-  uas  possessed  of  personal  estate  in  Scotland;  and 
the  value  of  that  estate  must  be  separately  stated  in  the  Inland 
Revenue  affidavit.  If  a  portion  of  the  estate  is  in  Ireland,  the 
value  of  that  must  also  be  stated.  A  memorandum  will  then 
be  made  on  the  grant,  and  signed  by  a  registrar,  that  the 
deceased  died  domiciled  in  England  (a) .  This  is,  called  notation 
of  the  deceased's  domicile.  If  the  domicile  was  not  noted  on 
tho  grant  as  originally  made,  the  personal  representative  may 
have  the  domicile  noted  by  making  an  affidavit  in  the  prescribed 
form,  and  obtaining  an  order  from  the  registrar.  When  a  grant 
upon  which  this  notation  is  made  is  produced  to  the  Commissary 
Court  at  Edinburgh,  and  a  copy  deposited  with  the  clerk,  the 
clerk  will  indorse  a  certificate  on  it,  and  the  probate  or  letters 
of  administration,  being  duly  stamped,  will  have  the  same 
operation  in  Scotland  as  if  a  confirmation  had  been  granted  by 
the  Courts  there.  No  notation  is  rflqqjjfftd  top  ]fffflke  an  English 
grant  operate  upon  property  in  Ireland,  for  probate  or  letters  of 
administration  granted  in  England  will  take  e'Tect  in  Ireland 
M  il  originally  granted  there,  on  being  resealed  with  the  seal  of 
the  Irish  Court. 

VII.— Date  of  Death. 

W^en  the  exact  date  of  death  is  not  known,  and  therefore- 
cannot  be  stated  in  the  affidavit  leading  to  the  grant,  the 
registrar  may  allow  the  grant  to  issue  without  any  statement  as 

(z)  21  &  22  Viet,  c.  56,  s.  14. 
(a)  P.  E.  N.-C.  74. 
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to  the  exact  date  if  there  is  direct  ovidwic  •  ol!  the  death.  Bat 
where  there  is  no  direct  evidence,  application  must  be  made  to 
the  Court  by  motion,  and  the  Court  will  give  the  applicant 
leaYC-ip  swear  that  the  deceased  died  on  or  after  a  certain  date 
or,  in  special  circumstances,  that  the  applicant  believes  him 
to  bo  dead  (6),  if  sufficient  evidence  is  adduced  from  which 
death  can  be  presumed.  Thus  a  man's  death  has  been  presumed 
from  his  total  disappearance  for  seven  years  (c) .  It  seems, 
however,  that  the  Probate  Court  will  not  now  presume  death 
from  mere  absence,  however  long,  but  will  require  advertise- 
ments to  be  inserted  in  the  papers  asking  for  information  as 
to  the  person  whose  death  is  to  be  presumed  (d) .  On  the  other 
hand,  where  the  evidence  was  very  strong,  the  Court  presumed 
death  after  an  absence  of  only  three  years  (e) .  Death  has  also 
been  presumed  from  the  non-arrival  at  port  in  a  reasonable 
time,  or  disappearance  without  any  clue,  of  the  vessel  on  which 
the  alleged  deceased  shipped  (/) .  The  best  evidence  obtain- 
able in  support  of  the  presumption  must  be  obtained,  and  the 
applicant's  affidavit  should  be  corroborated  (g).  If  the 
(lci'( -aseij  \vas  insured,  notice  of  the  application  to  presumcTTiis 
(loath  should  be  given  to  the  insurance  company  (/&) . 

a^ow^"*"™ 

(b)  Re  Walker,  (1909)  P.  115. 

(c)  Re  How,  1  Sw.  &  Tr.  53. 

(d)  Re  Robertson,  (1896)  P.  8. 

(e)  Re  Matthews,  (1898)  P.  17. 
(/)  Re  Main,  I  Sw.  &  Tr.  11. 
(g)  Re  Clarke,  (1896)  P.  287. 
(h)  Re  Saul,  (1896)  P.  151. 
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CHAPTER  XII. 


SIMPLE  ADMINISTRATION. 


Divi-i.ui  of 
the  ,-ul.j«  t . 


PROBATE  in  common  form  having  now  boon  considered,  there 
remains  to  be  dealt  with  the  procedure  necessary  to  obtain  a 
grant  of  letters  of  administration  of  an  intestate's  estate.  It 
will  be  convenient  to  deal  with  the  subject  under  the  following 
heads: — 


I.  Who  may  be  an  administrator. 
II.  His  powers  before  administration. 

III.  To  whom  administration  will  be  granted. 

IV.  How  administration  is  obtained. 


I. — Who  may  be  Administrator. 

Certain  per-         As  there  are  certain  persons  who  are  disqualified  from  being 

be" '''"inted    executors>  8O  a^so  there  are  certain  persons  who,  by  reason  of 

disability,  cannot  act  as  administrators.    An  administrator  is 

required  to  give  a  bond  as  security  for  the  due  performance 

of  his  office,  and  it  results  from  this  that  any  person  who  is 

Minors,  &c.      incapable  of  executing  a  bond  cannot  be  an  administrator.    For 

this  reason    the   office   cannot  be  executed   by  a   minor  (a),  a 

lunatic,  or  an  idiot. 


Married 
women. 


Formerly,  a  married  woman  could  not  act  as  administratrix 
unless  her  husband  assented  and  executed  the  bond,  or  unless  a 
third  person  executed  the  bond  for  her.  At  the  present  time, 
however,  a  married  woman  can  act  as  administratrix  as  if  she 


(a)  Re  Manuel,  13  Jur.  664. 
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were  single,  and  can  convey  any  property,  real  or  personal, 

vested  in  her  as  administratrix  without  the  necessity  of   the 

husband  joining  in  the  conveyance  (6).     The  husband  is  not  p^V/-  Q*-w 

liable  for  her  devastavits  unless  he  perspnally  interferes  in  the 

;ul ministration  (7;),  and  the  Court  cannot  insist  on  the  husband 

joining  in  the  bond  (e). 

Aliens  and  felons  may  be  administrators ;  and  bankruptcy  is  Aliens,  felons, 
not  a  disqualification;  but  where  two  persons  of  equal  degree  of  £upt8a" 
relationship  claim  administration,  one  of  them  who  is  bankrupt 
will  bo  postponed  (d). 


II. — The  Administrator's  Powers  before  Administration  granted. 

While  an  executor  derives  his  rights  from  his  testator's  will,  Adminis- 
an  administrator's  powers  are  conferred  on  him  solely  by  the 

letters  of   administration,  so  that  the  general  rule  is  that  an  fe 

•    •  i  •  IT        grant,  and 

administrator  cannot,  before  the  grant  to  him,  act  us  the  ue- 

ceased's  representative  at  all,  and  so  cannot,  for  instance,  release 


or  bring  an  action  or  assign  the  deceased's  property.    And  this  even  though 

...  ,.  -,      .     .    .  administrator 

proposition  applies  to  an  administrator  cum  testmnento  aunr.rn  ,,,in  ((,S(aine>,to 
as  well  as  to  the  administrator  of  an  intestate's  estate  (e) .       annexo. 

This  hard  rule,  however,  has  been  for  the  purposes  of  justice  DC 
much  modified,  and  the  Court  has  adopted  the  fiction  that  the  ^ration , 
letters  of  administration,  when  obtained,  have  a  retrospective  aJmjnistra- 

efl'ect  and  relate  back  to  the  deceased's  death.     Thus  it  has  been   • 
held  that  the  administrator  may  commence  an  action  before  the 
grant  to  him  of   administration,  or  after   administration    in 

n -|>ect  oL'  matters  occurring  previously  thereto  (/).     And  this 
>!( ni  Hue  lins  been  applied  to  real  estate  since  the  Land  Transfer 

(b)  Married  Women's  Property  Act,  1882,  ss.  1,  5  and  24;  Married 
Women's  Property  Act,  1907,  s.  1. 

(c)  Re  Ayres,  8  P.  D.  168. 

(d)  Bell  v.  Timiswood,  2  Phillim.  22. 

(e)  Phillips  v.  Harthy,  3  Carr.  &  P.  121. 
(/)  tharpe  v.  Stallwood,  5  M.  &  Or.  760. 

H  2 
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Act,  1897  (0).  Again  it  has  been  held,  that  if  a  man  take& 
the  goods  of  the  intestate  as  executor  de  son  tort,  and  soils 
them,  and  afterwards  obtains  letters  of  administration,  the  sale 
is  good  (A).  The  Irish  Courts  have  also  decided  that  an  ad- 
ministrator may  demise  before  the  grant,  and  that  the  adminis- 
tration when  granted  will  relate  back  and  render  the  demise 
valid  (t).  But  the  subsequent  grant  oi'  administration  would 
only  seem  to  render  valid  such  acts  of  the  administrator  done 
before. tin-  grant  as  arc  done  for. the  benefit  of  the  estate;  so 
that  any  premature  assent  to  another's  using  the  intestate's 
property,  given  by  a  person  who  subsequently  becomes  adminis- 
trator, is  not  binding  on  the  estate,  because  it  is  prejudicial 
toit(fc). 

III.— To  whom  Administration  will  be  granted. 

The  persons  who  have  a  preferential  right  to  claim  a  grant  of 
simple  administration  are  thewjdowar^idowS&ext  of  kin,  or,  QJ 
if  there  js  real  estate,  the  heir-at-law  of  the  deceased  (Z) .    The 
grant  may  also  in  certain  circumstances  be  made  to  the  Public  *> 
Trustee,  a  creditor,  the  Solicitor  to  the  Treasury,  or,  under 
sect.  73  of  the  Court  of  Probate  Act,  1857,  to  such  person  as 
the  Court  thinks  fit. 

(a)  The  Husband. 

Husband's  The  husband  has  an  exclusive  right  to  administer  his  wife's 

'  estate.    This  is  expressly  recognised  by  sect.  25  of  the  Statute 

of  Frauds  (29  Car.  2,  c.  3),  and  does  not  appear  to  be  affected 
by  the  Land  Transfer  Act,  1897,  though,  if  there  is  realty, 
the  Court  may  in  special  circumstances  pass  over  the  husband 
under  sect.  73  of  the  Court  of  Probate  Act,  1857,  and  grant 
administration  to  the  wife's  heir-at-law  (m).  The  ri^ht  only 

(</)  Re  Prytr,  (1904)  P.  SOI. 
(A)  Kenrick  v.  Burgess,  Moore,  126. 
(i)  Patten  v.  Patten,  1  Ale.  &  N.  493. 
(k)  Morgan  v.  Thomas,  8  Exch.  302. 

(0  See  31  Edw.  3,  c.  11 ;  21  Hen.  8,  c.  5 ;  29  Oar.  2,  c.  3,  s.  25;  Land 
Transfer  Act,  1897,  8.  2  (4). 

(tn)  See,  e.g.,  lie  Ardern,  (1898)  P.  147. 
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arises,  however,  when  the  wife  dies  intestate;  and  if  she  make 
a  will  appointing  an  executor,  the  executor  must  prove  the 
will,  even    though    by  reason  of   lapse  no   property  actually 
passes  under  the  will(w).     If  jhc  husband  is  a  bankrupt,  the 
Court  may,  under  sect.  73  of  the  Court  of  Probate  Act,  1857, 
pass  over  him,  and  grant  administration  to  his  trustee  in  bank- 
ruptcy, though  the  husband's  right  to  administer  does  not  pass 
to  the  trustee  fo).      His  right,  exists  even  if  the  marriage  was 
voidable  by  reason  of  some  canonical  disability,  provided  no 
sentence    of  nullity  was  declared  before  the  wife's  death  (p); 
but  if  tho  marriage  was  ab  initio  void,  on  civil  grounds  (a\  But  not  if 
or  has  been  subsequently  dissolved,  the  husband    is  not    en-  or  dissolved. ' 
titled  to  a  grant^r^ If  the  wife  has  obtained  a  protection  Nor  if  wife 
order,  or  has  been  judicially  separated  from  her  husband,  or  a^ndiciaY1" 
has  obtained  a  separation  order  under  the  Summary  Jurisdic-  separation  or 

r  protection 

•T^jf 'tion  (Married  Women)  Act,  1895,  and  dies  intestate,  the  hus-  order. 
band  has  no  right  to  a  grant  of  administration  of  property 
acquired  after  the  order  (s) . 

If  the  husband  dies  before  obtaining  the  g^rant,  administra-  Where 
tion  of  his  wife's  effects  may  be  granted  tof  his  representatives*  before  grant. 
the  grant  following  the  interest^);  but  if  the  husband's  inte- 
rest determine-;  with  his  life  owing  to  the  property  being  settled, 
administration  will  be  granted  to  the  wife's  next  of  kin  (M). 
The  right  of  the  husband  to  administer  his  wife's  estate  if  she  Husband's 
dies  intestate  is  not  affected  by  the  Married  Women's  Property  affected  by 


Act,  1882  (x),  and  he  is  still  entitled  to  her  choses  in  posses- 
sion   and    leaseholds    jure   mariti  without   tho    necessity    of  Property  Act. 
obtaining  letters  of  administration. 

(11)  Re  Dodaworth,  73  L.  T.  315. 

(o)  Re  Jane  Turner,  12  P.  D.  18  ;  R>  M orpin,  75  L.  T.  190. 

(p)  Elliott  v.  Ourr,  2  Phillim.  16. 

(q)  Browning  v.  Reane,  2  Phillim.  69. 

(r)  Re  flay,  L.  R.  1  P.  &  D.  52;  Re  Wallas,  (1905)  P.JS26. 

(«)  Re  War  man,  1  Sw.  &  Tr.  513  j2fe  Jones',  V4  lj.  JTjP.  27.  See  also 
the  Matrimonial  Causes  Act,  1857  (20  &  21  Viet.  c.  85),  s.  •_>.>. 

(0   Fielder  v.  Hanger,  3  Hagg.  Eccl.  769. 

(u)  Re  Pountney,  4  Hagg.  Eccl.  289. 

(x)  See  sect.  23,  and  Re  Lambert's  Estate,  tituntoii  v.  Lambert,  39  C.  D. 
€26  ;  Surman  v.  Wharton,  (1891)  1  Q.  H.  491 ;  Re  Evans,  (1910)  1  Ir.  R.  95 
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Th.  u  ..I,.*' 

njfht  IN  not 


orer. 


M**4 


w|(jow 


(b)  The-  Widow. 

entitled  to  administer  her  husband's  effects  by 

virtue  of  21  Hen.  8.  r.  5,  s.  >\\  hut  it  -he  <lie>  hel'ore  obtaining- 
the  grant,  her  representatives  will  not,  generally,  he  entitled  to 
stand  in  her  place,  mile—  the  whole  of  her  husband's  estate  pass 
to  her  under  the  Intestates'  Estates  Act,  1890  (y).  The  Court 
is  not  bound  to  grant  administration  to  her,  since  21  Hen.  8, 
c.  5,  gives  it  an  option  to  make  the  grant  either  to  her  or  to  the 
next  of  kin;  and,  if  there  is  real  estate,  the  grant  may  now  be 
made  to  the  heir  (z}.  Therefore  the  Court  will  pass  over  the 
widow  and  prefer  the  next  of  kin  or  heir  if  sufficient  cause  for 
doing  so  is  shown,  e.g.,  confinement  in  a  lunatic  asylum,  or 
bigamy  (a).  But  a  strong  case  must  be  made  out  (6);  and 
unless  there  are  special  circumstances,  the  Court  will  not  pass 
over  the  widow  without  citation.  Thus,  where  it  was  alleged 
that  the  widow  was  living  in  America  with  another  man  at  the 
time  of  her  husband's  death,  the  Court  refused  to  pass  her  over 
without  citation  (c);  but,  in  He  Stevens  (d},  a  grant  was  made 
to  the  son  of  the  deceased  without  citation  of  the  widow  on 
proof  that  the  estate  was  small,  and  that  the  widow  had  eloped 
sixteen  years  previously  with  another  man,  and  had  not  since 
been  "t .  lu'-niaiTiaire  of  the  \\ido\\,  uncouple;!  with 

other  ein •mii-taiire-.  i-  no  ground  for  pa  —  iim  her  over  c  .  The. 
Court  may  make  a  joint  grant  to  the  widow  and  one  of  the 
next  of  kin,  if  there  are  special  circumstances  making  such  a 
grant  desirable,  or  it  may  grant  administration  of  one  part  of 
the  estate  to  the  widow  and  of  the  rest  to  the  next  of  kin  (/); 
but  it  has  no  power  to  make  a  joint  grant  to  the  widow  and 

(y)  Re  Jtri/nnt,  (1896)  P.  159  ;  Re  Ureen,  84  L.  T.  61. 
(z)  Land  Transfer  Act,  1897,  s.  2  (4). 
(a)  Chappell  v.  Chat»peU,  3  Curt.  429. 
(6)  Re  Cory,  84  L.  T.  270. 

(c)  Rr  MiddMtm,  14  P.  I).  23.     And  see  Re  Ihltr,  L.  B.  3  P.  &  D.  50. 
(rf)  (1898)  P.  126.     And  see  Re  Anderson,  3  Sw.  &  Tr.  489;  Re  Frost, 
(1905)  P.  140. 

(e)   Webb  v.  Needliam,  1  Add.  494. 
(/)  Favlry  v.  Fan-try,  1  Salk.  36. 
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one  who  is  not  of  the  next  of  kin,  but  is  merely  a  person, 
entitled  in  distribution  (g) . 


(c)  The  Next  of  Kin. 

If  the  deceased  left  no  widow  or  widower  the  next  of  kin,  or,  Order  of 
if  there  is  real  estate,  the  heir-at-law  is  entitled  to  the  grant.  F 
The  following  is  the  order  in  which   the   relations   are   pre- 
ferred :  — 

(i)  Child  or  children, 
(ii)  Grandchild  or  grandchildren. 7 u**/»e 
(iii)  Great-grandchildren. 


(iv)  Father.  $4v^  .•  4/\.       .^^e^u 

(v)  Mother. 


oer. 

(vi)  Brothers  and  sisters.  - 
(vii)  Grandfathers  or  grandmothers.  .5 
(viii)  Nephews,  nieces,  uncles,  aunts,  great-grandfathers 

great-grandmothers,  (f 
(ix)  Great-nephews,  great-nieces,  &c.    4-  -  9-*-f*jL*.  ! 


Where  there  are  several  persons  equally  nearly  related  to  the  Where  several 
deceased,  any  one  of  them  can  obtain  the  grant,  and,  as  a  rule, 


the  grant  will  be  made   to   the    first   among   them  to  apply  P""te  ggo 
therefor.      Before    making   the    grant,  however,  to   the   first  - 


applicant,  the  registrars  may  require  notice  of  the  application  ,  +J^ 

to  be  given  to  the  other  next  of  kin  (/&)  .     The  Court  prefers  a 

sole  administration  ;  and  if  all  the  children,  &c.  apply,  will  not 

make  a  grant  to  more  than  three  of  them;  and,  indeed,  will  When  joint 

only  make  a  joint    grant  when    there    are  "special    carcum-  grtmt  made- 

stances  "(*')•     Exceptionally,  in  Re  McCrossan  (fc),  the  Irish 

Court  made  a  joint  grant  to  four  next  of  kin  on  their  entering- 

into  a  bond  for  double  the  amount  of  the  gross  assets,  and  on, 

giving  justifying  security  on  a  separate  bond. 

(g)  Re  Brownix;/,  '2  S\v.  &  Tr.  634. 

(/O  P.  R.  N.-C.  28. 

(0  Re  Richards,  L.  R.  2  P.  &  D.  210;  Re  Dickinson,  (1891)  I*.  292. 

(*)  29  L.  R.  Ir.  412. 


104 


THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 


Administra- 
tion to  an 
attorney. 


Next  of  kin 


Heir-at-law 


In  grunting1  administration  the  Court  is  guided  by  two  rules, 
viz.,  that,  cateris  paribus,  males  are  preferred;  and  that,  of 
several  applicants  for  the  grant,  the  one  having  the  majority  of 
interests  will  be  selected;  and  where  these  two  rules  conflict 
the  latter  will  be  followed  (I).  Further,  if  one  applicant  is  of 
the  whole  and  a  second  is  only  of  the  half-blood,  the  one  of 
the  whole  blood  is  to  bo  preferred  (rn). 


Administration  may  be  granted  to  the  attorney  of  a 
kin  when  the  latter  is  resident  out  of  the  jurisdictionj&U.but 
not  if  he  resides  in  this  country  (o),  unless,  perhaps,  the  estate 
consists  solely  of  property  held  in  trust  (p).  The  attorney  so 
Appointed  administrator  is  administrator  for  all  purposes,  and  is 
not  justified  in  paying  over  a-scts  to  his  principal  for  distribu- 
ftion  until  such  principal  has  himself  taken  out  administra- 
1  ion  '/  .  Where  the  nexl  <>|'  kin  an;  unlit  to  udmini-1  T,  »r 
there  is  a  doubt  as  to  their  legitimacy,  a  representative  chosen 
by  the  creditors  may  ^obtain,  the  grant  (r) . 

The  next  of  kin  who  are  entitled  to  the  grant  are  those  who 
are  next  of  kin  at  the  date  of  the  intestate's  death.  JJF  all 
those  who  were  then  hi-  ii"\t  <>!'  kin  are  d^id  at  the  time  the 
grant  is  applied  for,  the  representative  of  such  next  of  kin 
heiii--  entitled  to  the  beneficial  interest  \\ill  l>e  iMititled  to  the 
administration  (s). 

(d)  The  Heir-at-law. 

If  the  deceased  died  after  1897  possessed  of  real  as,  fate,  the 

heir-at-law  i-  entitle.!  t<>  claim  a  grant  of  administration;  for 
it  is  provided  by  the  Land  Transfer  Act,  1897  (£),  that  where 
a  person  dies  after  1897  possessed  of  real  estate,  the  Court  shall, 

(/)  Iredale  v.  Ford,  1  Sw.  &  Tr.  305. 

(m)  Mercer  v.  Morland,  2  Lee,  499. 

(»)  Re  Lfeson,  1  8w.  &  Tr.  463. 

(o)  Re  llurch,  2  Sw.  &  Tr.  139. 

(p)  Re  Bullar,  39  L.  J.  P.  26. 

(9)  Re  Rendell,  Hood  v.  Rendell,  (1901)  1  Ch.  230. 

(r)  Re  Hopkins,  L.  R.  3  P.  &  I).  235;  Re  Clayton,  11  P.  I).  7(5. 


i  ^(s)  Savage  T.  Mifthe.  2  Hagg.  Keel.  App.  150. 
(I)  60  &  61  Viet.  c.  65,  8.  2  (4). 
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in  granting  letters  of  administration,  have  regard  to  the  rights 
and  interests  of  persons  interested  in  his  real  estate,  and  his 
heir-at-law,  if  not  one  of  the  next  of  kin,  shall  be  equally 
entitled  to  the  grant  with  the  next  of  kin.  The  Act  does  not, 
however,  confer  any  claim  to  representation  upon  persons 
succeeding  to  land  of  copyhold  tenure  or  customary  free- 
hold in  any  case  in  which  an  admission  or  any  act  by  the  lord 
of  the  manor  is  necessary  to  perfect  the  title  of  a  purchaser  from 
the  customary  tenant  (w) .  The  Act  directed  the  making  .of 
rules  for  adapting  the  procedure  and  practice  in  the  grant  of 
letters  of  administration  to  the  case  of  real  estate.  Only  one 
rule  has  as  yet  been  made,  and  that  is  to  the  effect  that  all  rules, 
orders  and  instructions,  and  the  existing  practice  of  the  Court 
with  respect  to  non-contentious  business,  shall,  so  far  as  the 
circumstances  of  each  case  will  allow,  be  applicable  to  grants 
of  probate  and  administration  made  under  the  authority  of 
the  Land  Transfer  Act,  1897  (#).  It  has  been  held,  in  Re 
Barnett  (y\  that  where  the  title  of  the  person  applying  for  a 
grant  of  administration  as  heir-at-law  is  cleju^and  there  is  no 
personalty,  the  UTJIIII  may  be  made  without  notice  to  the  next 
(i I'  kin;  but  where  the  applicant's  title  is  doubtful,  or  the  amount 
of  the  personalty  large  as  compared  with  the  realty,  notice 
should  be  given  to  the  next  of  kin. 

(c)  The  Public  Trustee. 

The  Public  Trustee  Act,  1906  (2),  provides  that  the  Court  Public  truste 
is  to  consider  this  official  as  in  law  equally  entitled  with  any 
other  person  or  persons  to  obtain  a  grant  of  administration, 
save  that  the  consent  or  citation  of  the  Public  Trustee  shall 
not  be  required  for  the  grant  of  letters  of  administration  to 
any  other  person,  and  that  as  between  him  and  the  widower, 
widow  or  next  of  kin,  the  widower,  widow  or  next  of  kin  shall 
be  preferred  unless  for  good  cause  shown  to  the  contrary. 

(«)  60  &  61  Viet.  c.  6-i,  s.  1  (4). 

(z)  Rule  109. 

(.y)  (1898)  P.  14J. 

(z)  Sect.  6;  and  see  Public  Trustee  Rules,  1907,  r.  7. 
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apply 


What  credi- 
tors may 
apply. 


(f)  Creditors. 

On  failure  of  the  widow,  widower,  next  of  kin  or  heir-at-law 
to  administer,  a  creditor  of  a  deceased  intestate  can  take  out 
administration  to  his  estate,  that  is,  ho  can  cite  all  who  have  ai 
prior  right  to  the  grant  to  apply  for  it,  and,  on  their  neglecting- 
to  do  so,  may  ask  that  administration  be  granted  to  him.  But 
a  creditor's  right  is  inferior  to  all  others  (a) ;  and  the  Court  will 
not  grant  administration  to  him  on  the  mere  ground  that  the 
deceased's  estate  is  insolvent  if  the  persons  beneficially  entitled 
are  willing  to  take  it,  and  the  insolvency  is  disputed  (6).  Nor 
has  a  creditor  any  right  to  oppose  a  will  (c),  unless  a  grant  of 
administration  has  already  been  made  to  him  (d) .  If  there  are 
no  next  of  kin,  notice  must  be  given  to  the  King's  Proctorf 
under  Hales 75  and  76  (V). 


It  will  be  up  Abjection  to  a  creditor  obtaining  the  grant  that 
his  debt  accrued  after  the  intestate's  death  (/),  or  that  his  debt 
i-  bnnvd  liy  the  Statute  of  Limitations  (^r),  or  that  the  debt 
was  assigned  to  him  after  the  debtor's  death  (h] .  It  is  specially 

(provided  by  the  Companies  (Consolidation)  Act,  1908  ffl  J:hat 
the  liQuidatorofa  company  may  take  out  administration  to  a 
deceased^  contributory:  and  it  seems  that  a  trustee  in  baijr- 
ruptcy  of  a  creditor  may  obtain  a  grant  (fc). 

Where  there  are  many  creditors,  administration  of  the 
debtor's  estate  may  be  <rraiitoil  to  the  nominee  of  the  bulk  of 
them,  in  preference  to  a  superior  creditor  whose  debt  is 
small  (1):  or  the  Court  may  prefer  the  creditor  whose  debt 

(a)  Graham  v.  MacLntii,  2  Curt.  659. 

(6)  Jfawkfv.  Wedderburn,  L.  R.  1  P.  &  D.  594. 

(c)  Menzies  v.  Pnlbrook,  2  Curt.  845. 

(d)  Elme  v.  Da  Coeta,  I  Phillim.  173. 

(e)  Pott,  p.  108. 

(/)  Kewcombf  v.  Beloe,  L.  R.  1  P.  &  D.  314. 

(g)  Coombs  v.  Coombt,  L.  R.  1  P.  &  D.  288. 

(A)  Re  Coth,  25  T.  L.  R.  784. 

(t)  8  Edw.  7,  c.  69,  s.  151  (2)  (f). 

(fr)  Downward  v.  Dickengon,  3  Sw.  &  Tr.  564. 

(/)  Re  Smithson,  15  L.  T.  29fi. 
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is  the  greatest,  especially  if  tho  majority  of  the  creditors  are 
in  favour  of  the  grant  being  made  to  him  (m) . 

When  a  creditor  applies  for  administration,  he  must  make  an 
affidavit  stating  that  all  persons  entitled  in  distribution  have 
renounced  or  been  cited  (w),  unless  the  Court,  as  in  a  proper 
case  it  may,  dispenses  with  citation  (o)  ;  and  if  they  arc 
absentees  and  have  not  appeared  to  the  citation,  that  they  have 
no  agents  in  this  country  (p) ;  and  the  amount  of  the  deceased's 
personal  e.-iab'  q;.  and  that  the  debt  is  owing  to  him,  and  that 
he  has  no  security  (?•).  It  was  held  in  Rawlinsonv.  Hurncll  (s). 
that  the  affidavit  must  also  state  the  date  when  the  debl 
became  due;  but  this  seems  to  be  no  longer  necessary,  since 
from  the  later  case  of  Qoorribs  v.  Coombs  (f),  it  appears  that  on 
administering  the  creditor  need  not  make  a  special  affidavit  as 
to  his  debt,  but  merely  swears  in  general  terms  that  ho  is  a 
creditor;  and  it  is  immaterial  what  the  amount  of  his  debt  is. 
or  whether  it  is  statute-barred,  these  being  questions  to  be  dealt 
with  later  on. 

In  order  to  prevent  a  creditor  to  whom  administration  is  Creditor^ad- 
granted  from  retaining  his  own  debt,  and  so  possibly  defeating 
other  creditors  of  equal  degree,  the  judge  of  the  Probate,  &c. 
Division  requires  the  creditor  by  his  administration  bond  to 
undertake  to  administer  the  estate  rateably  (M)  .  Formerly  the 
condition  of  the  bond  was  that  he  would  not  unduly  prefer 
his  own  debt;  but  it  was  held  in  Dauies  v.  Parry  (x)  that  a 
condition  so  worded  would  not  prevent  him  from  retaining, 

(T»)  Re  Edward  Woodleiyh  Smith,  67  L.  T.  5();i. 
(«)  liru/ni  v.  Wildiiwn,  28  L.  J.  P.  54. 
(o)  Re  Teece,  (1896)  P.  6;   lie  Heennan,  (1910)  1*.  337. 
(p)  Aitkin  v.  Ford,  3  Hagg.  Eccl.  193. 
(q)  Sriggs  v.  Roopc,  29  L.  J.  P.  90. 
{r)  Aitkin  v.  /•'<»•</,  sit]»-(i. 
(a)  3  Sw.  &  Tr.  479. 
(*)  L.  B.  1  P.  &  D.  288. 
(u)   R<>  Hriu-keiilmri/,  2  P.  D.  272. 

(*)  (1899)  1  Ch.  602.     See  also  Re  Bclham,  Richards  \.   Yates,  (1901) 
2  Ch.  52. 
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as  tho  right  of  retainer  is  given  to  him  by  law,  and  if  he  exer- 
cises  it  within  legal  limits  he  cannot  be  said  to  be  unduly 
preferring  himself.  Accordingly,  the  word  "  unduly  "  is  now 
omitted  from  the  bond. 


Grant 
confined  to 
personalty. 


(g)  The  Crown. 

When  there  are  no  relations  and  no  widow  or  widower  the 
Crown  is  entitled  to  the  errant.  Such  a  position  most  usually 
occurs  on  the  death  of  a  bastard  intestate  without  issue,  as  a 
bastard  is  nullius  filius.  The  Crown  is  entitled  in  such  cases  to 
take  tho  whole  of  the  intestato's  pcrsonalt}-,  absolutely  and 
beneficially.  But  as  a  rule  the  Crown  only  retains  a  percentage 
of_the  effects,  and  distributes  the  bulk  among  the  natural 
relatives  (if  any). 

As  the  Crown  is  not  bound  by  the  provisions  of  Part  I.  of 
the  Land  Tr;in>lVr  Art,  1897,  a  grant  of  administration  to 
the  Crown  will  be  confined  to  tho  personalty,  and  will  not  be 
intended  to  include  the  deceased's  realty  (y}. 

By  virtue  of  the  Treasury  Solicitor  Act,  1876  (2),  adminis- 
tration of  the  estate  of  intestates,  when  the  King  is  entitled,  is 

generally the    usually  granted   to   the    Solicitor   to    the    Treasury   and   his 
nominee.  .  <•!••»«•  i          i 

successors  as  nominee  ot  Ins  Majesty,  and  no  bond  lor  the  due 

administration  of  the  estate  is_  required . 

the  In  order  that  the  Crown  may  have  an  opportunity  of  assert- 
ing its  right,  it  is  provided  by  Rule  75  (P.  li.  N.-C.)  that  on 
an  application  for  administration  of  the  effects  of  a  bastard 
dying  unmarried  or  a  widow  or  widower  without  issue,  or  of  a 
person  dying  without  any  known  relations,  notice  is  to  be 

w  m 

glven  to  tne  Kings  Proctor  in  order  that  he  may  determine 
ex  UM^*^^,whether  he  will  interfere  on  the  part  of  the  Crown,  and  no  grant 
is  to  be  issued  till  the  Crown  officer  has  signified  the  course 
he  thinks  proper  to  take;  and  by  Rule  76,  in  case  of  persons 

(y)  Re  Hartley,  (1899)  P.  40.     And  see  Re  Ball,  (1902)  W.  N.  226. 
(z)  39  &  40  Viet.  c.  18,  s.  2. 
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r  / 

dying  intestate  without  known  relations,  citation  must  be 
issued  against  the  next  of  kin,  if  any,  and  all  persons  having 
or  pretending  any  interest  in  the  deceased's  estate,  and  the 
S:TYK';>  thereof'  must  bo  effected  by  advertisement  as  required 
by  Rule  70,  and  such  citation  must  also  be  served  on  the  King's 
Proctor. 

(h)  Grants  under  Sect.  TS^of  the  Court  of  Probate  Act,  1857. 


The    Court,    has    Ifpgft    pnwn.rs    nnrjpr    fhi'g    sAnHrm     fn    grant  Persons 

an  rmmgf  rnf  irm   fr>  gnnn    •nflrann    as   if   fnintsL  fif     qlflinnn-n    no   mo-ir  ,      .    . 

*^J  admimstra- 

Effti  b*>  tihf*  pQi*af»"  fry  Ip-y  pnHf.WI      These  powers  are  exercis-  tionmaybe 


able  when  their  exercise  seems  to  the  Court  necessary  or  con- 

venient by    reason  of   the  insolvency  of    the  estate  or  other 

special  circumstances.    Administration  has  been  granted  under  Illustrations. 

this  section  to  a  father-in-law  of  a  deceased  intestate,  hisjmly 

son  being  resident  abroad,  and  an  immediate  administration 

being  necessary  for  the  preservation  of  the  property  (a);  to  the 

son  of  an  uncle  instead  of  to  the  uncle  himself,  the  latter  being 

very  old  (6);  to  the  nominees  of  a  sole  executrix  and  universal 

legatee  incapacitated  by  ill-health  (c)  ;  to  a  brother  of  the  de- 

ceased,   his    father    having    disappeared    twenty    years    pre- 

viously (d)  ;  to  a  son  of  a  deceased  woman,  her  husband  having 

been  cited  to  take  out  administration  and  having  neglected  to 

appear  to  the  citation  (e). 

The  powers  of  the  Court  under  this  section  are  not  extended 
by  sect.  2  (4)  of  the  Land  Transfer  Act,  1897  (/). 


Independently  of  sect.  73,  the  Court  has  power,  where 
neither  the  beneficiaries  nor  the  creditors  desire  to  administer, 
to  make  a  grant  to  any  person  at  its  discretion  (g) ;  or  the  Court 

tion. 

(a)  Re  John  Jones,  1  Sw.  &  Tr.  13. 

(b)  Re  Roberts,  1  Sw.  &  Tr.  64. 

(c)  Re  Davis,  (1906)  P.  330. 

(d)  Re  Chapman,  (1903)  P.  192. 
(e")  Re  Sarah  Moor,  (1891)  P.  299. 
(/)  Re  Roberts,  (1898)  P.  149. 

(g).  Re  Mayer,  L.  E.  3  P.  &  D.  39  ;  Re  Hastings,  4  P.  D.  73  ;  Re  Tri<j<j, 
(1901)  P.  42. 
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may  make  a  simple  grant  to  a  stranger  of  letters  ad  colligenda 
bona  defuncti,  i.e.,  a  grant  limited  to  the  collection  of  the 
property  and  the  giving  of  discharge  for  debts,  and  doing  what 
is  necessary  for  the  preservation  of  the  estate  and  its  safe 
keeping  to  abide  the  directions  of  the  Court  (ft) . 


(i)  Administration  of  Estates  of  Foreigners. 


If  a  foreigner  dies  intestate 


Foreign 
adminis' 


-  tho 

Court  wiD.  grant  administration  to  the  person  entitled  to  the 
effects  of  the  deceased  according  to  the  law  of  his  own  country, 
the  title  to  the  grant  being  settled  by  the  domicile  of  the 
deceased  («).  So,  too,  if  the  foreigner  left  a  will  but  appointed 
no  executors,  our  Court  will  make  a  grant  of  administration 
gum  te$afnento  apnexo  to  the  person  entitled  by  the  foreign 
law  (A:).  But  no  yrant'WJll  be  made  to  anyone  personally  dis- 
qualified by  our  law,  e.g.,  an  infant  (fc). 


If  a  grant  has  already  been  obtained  abroad,  the  Courts  here 
"'i't-'1'  r  will  make  the  English  grant  to  the  person  who  has  obtained  it 

!..;••  iL'n  L-iMM  ahruad  J  .  ]f  it  j<  ill,,  vrant.  ln-iv  that,  is  livst  applied  for,  it 
Wlo  Belected  -w^  ^e  m^G  to  the  person  entitled  to  the  effects  of  the  de- 
if  Engliah  ceased  according  to  the  law  of  the  country  where  the  intestate 

grant  first  .        .  *  .  ; 

was  domiciled  at  the  time  of  his  death  (m). 


Persons  who  have  here  obtained  letters  of  administration  of 
the  effects  of  deceased  foreigners  situate  in  this  country  are 
liable  to  perform  the  duties  ef  minm'niHtrators  iust  as  if  their 

intt-tati-  wriv  a  Ui-iti-li  Mihjr-t  //  ;  althoiiirli.  of  coursi-,  tin- 
right  of  succession  to  the  personal  estate  of  the  intestate  is 
regulated  by  the  law  of  the  country  in  which  he  was  domiciled 
at  the  time  of  his  death. 


Duties  of 
adminintrator 
of  foreigner. 


(A)  Re  Schwerdt/eger,  1  P.  D.  424  ;  Re  Bolton,  (1899)  R  186. 

(»')  Re  Beggia,  1  Add.  340. 

(ft)  Be  Meatyard,  (1903)  1'.  125, 

(t)  VieteavnTJSwnburu,  2  Curt.  277. 

(>n)  Re  Rogerson,  2  Curt.  656  ;  Re  Henderson,  2  Robertson,  144. 

(H)  Preston  v.  Melville,  8  Cl.  &  F.  1. 
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The  statutory  provisions  already  mentioned  relative  to  the  - 
resealing  of  probate  and  notation  of  domicile  in  cases  where  a, 


g 

testator  has  property  in  different.  parts  of  the  United   Kingdom  '{ 
apply  mutatis  mutandis  to  cases  of  intestacy  and  to  grants  of  unless  the 
administration  .    And  similarly  the  provisions  of  the  Colonial  ^|hif  the 

Probates  Act,   189''    apply  to  eases  of  intestacy  and  letters  of  Colonial 

-  —  -*—  —  Probates  Act 

administration  equally  as  to  probates.  But  subject  to  this  last-  r892. 
named  Act  a  grant  of  administration  obtained  here  will  not 
extend  to  property  in  the  Colonies,  though  the  deceased  was 
resident  and  died  here;  so  that  if  there  are  effects  both  here 
and  in  the  Colonies,  administration  will  have  to  be  taken  out  in 
each  country.  But  the  Colonial  Court  ought  to  grant  adminis- 
tration to  the  English  administrator  (o)  .  A  colonial  adminis- 
trator has  a  right  to  hold  property  included  in  his  grant  against 
an  administrator  under  a  grant  from  the  Court  in  this  country, 
so  that  the  latter  cannot  sue  an  agent  of  the  former  to  whom 
the  proceeds  of  the  colonial  assets  have  been  remitted,  though 
the  agent  be  in  this  country  (p)  . 

(k)  Commorientes. 

When    two    persons    closely  related,  as    husband  and  wife,  The  rule  M  to 
,.,,    ,  .    .  .  .     .        .  commorientes. 

or  entitled   to   property  as  joint   tenants,  perish  in  the  same 

calamity,  it  often  becomes  necessary  to  ascertain  who  survived. 
Thus,  if  a  husband  appoints  his  wife  executrix  and  residuary 
legatee,  and  both  he  and  his  wife  are  drowned  at  sea  in  the 
same  ship,  the  question  arises,  Did  the  wife  die  before  the 
husband,  and  the  residuary  legacy  so  lapse?  For,  if  so,  ad- 
ministration will  have  to  be  taken  out  to  the  husband's  estate; 
while  if  the  wife  survived,  administration  will  have  to  be  taken 
out  to  her  estate  as  well  as  administration  cum  testamento  an- 
nexo  to  the  husband's.  The  rule  in  these  cases  is,  that  the  ques- 
tion of  survivorship  is  a  matter  of  evidence,  and  that  there  is 
no  presumption  in  favour  of^the  one  outliving  the  other,  but 
the  next  of  kin  nas  a  primd  facie  right,  and  therefore  when  a 
party  claims  as  or  derivatively  from  a  residuary  legatee,  the 

(o)  Atkins  v.  Smith,  2  Atk.  63  ;  Burn  v.  Cole,  Ambl.  414. 
(p)  Currie  v.  liircltam,  1  Dow.  &  Ry.  35. 
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bggfon  of  proof  lies  on  such  party  to  show  that  the  residuary 
legatee  survived^BO  that  the  next  of  kin  of  the  husband  in  the 
given  would  obtain  a  grant  of  administration  unless 
next  of  kin  of  the  wife  could  prove  that  she  survived  (g). 
Tho  evidence  of  snrvivnnAm  need  nnt  be  dire/*      Thus,  where 

*•   ^*          ^«      '  ^ »*^— 

t\vo  In-other?-,  .lames  and  Charles,  had  been  lost  at  sea,  the 
Court  admitted  e\  idence  to  show  that  James  was  an  older,  more 

robu-t     and    experienced     mariner    t.Iian    Charles,   and   on   ihat 


evidence   came   to   the   conclusion    that   James    survived   his 

brother,. 

IV.  — How  Administration  is  obtained. 

Time  for  Letters  of  administration  cannot  issue  for  fourteen  days  after 

l  ho  deceased'?-  death  unless  for  special  cause  (as  that  the  goods 
would  otherwise  perish  or  the  like)  jjhe  judge,  or  two  of  the 
registrars,  think  fit  to  order  them  sooner  (s).  On  the  other 
hand,  if  the  letters  are  first  applied  Tor  more  than  three  years 
after  the  death,  the  cause  of  delay  must  be  certified,  and  proof 
may  be  required  of  the  alleged  cause  (£). 

(i)  The  Oath  and  Affidavit. 

Administrator       The  administrator  must,  like  an  executor,  be  sworn  to  an 

oath,  and         oath,  stating  the  fact,  time  and  place  of  the  death  of  the  de- 

JjJJJJ"  for     ceased,  and  that  he  died  intestate,  and  that  the  applicant  will 

kevghue.         faithfully  administer  all  the  estate  which  by  law  devolves  to 

•nid    vests    in    tin-   jn'ixuial   ivpivst-nLalive  of  tin-  deceased,   and 

exhibit  an  inventory  and  render  an  account  thereof  when  so 

required;  and  he  must  also  make  the  proper  affidavit  for  the 

Inland  Revenue. 

The  oath  must       The  administrator's  oath  must  be  so  worded  as  to  clear  off  all 
i^nf  *         l"'i>ons  having  a  prior  right  to  the  grant,  and  to  set  forth,  when 
having  prior 
right*. 

(9)  lie  Carmichatl,  4  Sw.   &  Tr.  224  ;  Satterthwaite  v.  Powell,  1  Curt. 
706 ;  Re  Murray,  1  Curt.  596  ;   Underwood  v.  Wing,  4  De  G.  M.  &  G.  633. 

(r)  Sillick  v.  Sooth,  6  Jur.  142. 

(«)  P.  R.  N.-C.  44. 

(0  P.  B.  N.-C.  45. 
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the  fact  is  so,  that  the  applicant  is  the  only  next  of  kin  or  one 
of  the  next  of  kin  JQ£  the  deceased  (w).  In  addition  to  this,  if 
the  applicant  is  one  ofjseveral  next  of  kin  of  equal  degree,  he 
may  be  required  to  prove  by  allidavit  that  he  has  given  notice 
of  his  application  to  such  other  next  of  kin  (w) . 

When  the  deceased  had  a  fixed  place  of  abode  within  the  Where  appli- 
district  of  a  registry  the  application  can    be    made    in    that  t! 
registry,  but  in  other  cases  it  must  be  made  in  London,  as  it 
may  be  in  that  case  also. 


The  affidavits  being  duly  sworn  and  the  administrator's  bond  Papers  must 

be  left  at 
registry. 


(see  infra}  executed,  these  should  be  taken  to  the  registry,  the  b 


affidavit  for  Inland  Revenue  being  first  impressed  with  the 
proper  stamp.  In  a  few  days,  if  the  papers  are  in  order,  the 
letters  of  administration  will  be  delivered  out.  If  the  Probate 
Court  rei'u.-es  an  unopposed  application  for  a  grant  of  adminis- 
tration, an  appeal  lies  to  the  Court  of  Appeal  under  sect.  19  of 
the  Judicature  Act,  1873  (x). 

(ii)  The  Bond. 

Executors  are  not  required  to  give  any  security  for  the  proper 
performance  of  the  duties  of  their  office  other  than  their  per-  ]• 


sonal  undertakings:  but  administrators  (including  administra-  -,, 

tors  with  the  will  annexed)  are  required  (?/)  to  enter  into  a  ;. 
bond  with  sureties  that  they  will  make  a  true  inventory  p,f  r.ha  TP^IB  of 
estate,  and  exhibit  the  same  in  the  registry  whenever  inquired  thebond- 


law  so  to  doi  that  they  will  well  and  truly  administer;  that 
I   they  will  make  a  true  account  of  the  administration  whenever  wi**H^-  *"*/*0 i 
required  bv  law  so  to  do;   and  that,  if  it  should  afterwards  / 'H^r^Ar*' 

~-U—— ———•»— i— ——•«««—     '        .„•_— —*•— ••—•—— "i^"-————  y  j.   -Y^Jt-h-4    ^-* 

appear  that  the  deceased  made  a,  will  and  the  will  is  proved,   [  ^^  r-v^t* 

they  will  deliver  the  letters  of  administration  to  the  Court.        -* Mu*  w^-,-^  *" 


^ 


The    bond  is    to    be   given  to   the   judge  of   the   Probate  Bond  is  given 
Division  (2),  and  before  the  Land  Transfer  Act,  1897,  came  — 

(u)  P.  B.  N.-C.  37. 
(x)  Re  Clook,  15  P.  D.  132. 

(»/)  Statute  of  Distribution  (22  &  23  Car.  2,  c.  10),  a.  5 ;    Court  of 
Probate  Act,  1857  (20  &  21  Viet.  c.  77),  s.  81. 
(z)  Court  of  Probate  Act,  1857,  s.  81. 

G. — P.D.&A.  I 
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Generally  in     into  force  the  penalty  of  tho  bond  was  double  the  gross  value  of 

•mount  of  the  the  estate  (a);  but  in  the  case  of  porsons  dying  on  or  after  tho 

**ute-  IsJtJanuary,  1898,  the  penalty  is  double  tin  -n>->  annual  valuo 

of  the  real  r-1  ite  in  addition  to  double  Hi  •  gro-s  value  of  the 

personalty.    Tho  Court  has  power  to  reduce  this  amount,  and 

alsojto  direct  that  more  bonds  than  one  shall  be  given,  so  as  to 

limit  tho  liability  of  any  surety  to  such  amount  as  the  Court 

thinks  reasonable  (6). 

a«f  *hom  ^f        The  bond  may  be  attested  by  an  officer  of    tho  principal 
jitt. -:,."!.  registry,  by  a  district  registrar,  or  a  commissioner  other  than 

t  he  solicitor  of  the  party  who  executes  it;  but  if  the  signature 
of  the  administrator  is  not  taken  in  the  principal  registry,  it 
must  be  .if*'  ti-1  by  the  same  p  M-SOII  who  administers  the  oath 
tp_8ucb  administrator  ((•} .  This  rule,  however,  may  be  dis- 
pensed with  (rf) .  In  all  cases  of  limited  or  special  adminis- 
trations the  bond  is  to  be  prepared  in  the  registry  (e) . 

(iii)  The  Sureties. 

There mu»t be       There  must  generally  be  two  or  more  sureties.     But  though 

Hurctlc^Tut  tne  Court  has  no  power  to  dispense  with  the  administration 
bond,  except  when  the  applicant  for  administration  is  the 

ti,.  in  Solicitor  to  the  Treasury,  or  the  Public  Trustee  (/),  it  may 

dispense  with  sureties  (g] .  Thus,  when  the  administrator  is 
the  husband  of  the  deceased  or  his  representative,  only  one 
-ureiy  will  bo  ro  mired  (h\  and  where  the  estate  is  under  50?. 
gross,  inclusive  of  the  gross  anjuia.l  value  of  the  realty,  by  the 

Ca*»  in  practice  of  the  Court  one  surety  only  is  required  (i) .     Sureties 

have  been6 '  *  nave  ^een  dispensed  with  when  administration  was  required 

dixpenaed 

with.  (a)  Court  of  Probate  Act,  1857,  s.  82. 

(6)  Ibid.  ;  Re  Cvrmack,  (1891)  P.  151. 

(c)  P.  R.  N.-C.  38. 

(d)  Re  Parker,  L.  R.  1  P.  &  D.  301. 

(e)  P.  R.  N.-C.  40. 

(/)  Public  Trustee  Act,  1906,  s.  11  (4). 

(0)  Court  of  Probate  Act,    1857.  s.  81  ;    Re  Cory,  (1903)  P.  (>2 ;    Itr 
Harper,  (1909)  P.  88. 
(A)  P.  R.  N.-C.  39. 
(0  D.  R.  R.  45. 
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to  enable  the  administrator  to  obtain  a  fund  in  Court  to  which 
he  was  beneficially  entitled,  the  administrator  being,  in  con- 
sequence of  sickness,  in  great  poverty  and  unable  to  induce 
any  relatives  or  friends  to  become  suretias  (fc) .  Also  where 
the  estate  was  in  Chancery,  and  proceedings  had  been  started 
to  have  it  administered  by  the  Court  (Z) .  This,  however,  will 
•only  be  done  when  it  is  clear  that  the  Chancery  Division  will 
retain  its  control  of  the  estate  after  the  grant  has  been  made. 
And  where  a  grant  was  made  to  a  committee  of  a  lunatic,  and 
'the  bulk  of  the  estate  to  be  administered  had  been  already 
paid  into  Court,  it  was  held  that,  although  the  sureties  could 
not  be  dispensed  with,  it  would  be  sufficient  if  the  bond  was 
for  double  the  amount  of  the  estate  still  remaining  to  be  re- 
covered by  the  administrator  (m) .  The  mere  fact  that  a 
receiver  has  been  appointed  is  not  enough  (n) ;  secus  if  he  haa 
already  given  security  in  the  Chancery  proceedings  in  which 
he  was  appointed  receiver  (o) .  But  where  the  grant  is  made 
to  an  official  receiver  in  bankruptcy  the  sureties  will  be  dis- 
pensed with  by  the  registrars  without  any  application  being 
made  to  the  Court  (p) . 

The  sureties  must  reside  in  the  United  Kingdom,  unless  leave  Sureties  must 
is  granted  on^  application  to  a    judge  in  chambers    to    have  England, 
foreign  sureties.     The  administrator  of  a  foreign  subject  resi-  Excepted 
dent  abroad  may  give  a  bond  with  foreign  sureties,  on  jjroving 

by  allidavit  that  the  deceased  loft  no  debts  in  England:  if  the 
deceased  did  leave  sueh  debts,  application  must  be  made  to  a 
judge  in  chambers  'f/V  The  duly  of  seeing  that  the  sureties 
are  responsible  persons  falls  on  the  registrars  (r). 

(k)  Re.  Louise  Maria  <le  la  Fnn/itr,  2  Sw.  &  Tr.  631. 

(J)  Cleverly  v.  Gladish,  2  Sw.  &  Tr.  335.  And  see  Re.  Wilcockg,  (57 
L.  T.  528. 

(m)  Re  Mom's,  15  P.  D.  9. 

(«)  Jackson  v.  Jackson,  L.  R.  1  P.  &  D.  14. 

(o)  Re  Anstruther,  63  L.  J.  P.  82. 

(j>)  lie  Cope,  15  P.  D.  107;  Re  Caution,  (1906)  P.  124.  And  see  Re 
Bryan,  (1905)  P.  88. 

(q)  Re  Scott,  (1895)  P.  342  ;  Directions  of  May,  1893. 

(r)  P.  R.  N.-C.  41. 

i2 
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Justification  Rninairifl|  yp  flQipfltimflB  gaqyjrfld  to  "justify,"  i.e.,  produce 
evidence  to  show  that  they  are  substantial  persons,  and  are  each 
solvent  to  the  amount  of  half  the  penalty  of  the  bond;  for 
instance,  when  any  person  takes  administration  in  default  of  the 
appearance  of  persons  cited,  but  not  personally  served  with  the 
citation,  or  when  any  person  takes  administration  for  the  use 
and  benefit  of  a  lunatic  or  person  of  unsound  mind,  unless  he> 
be  the  lunatic's  committee,  a  declaration  of  the  deceased's 
estate  and  effects  must  be  filed,  and  the  sureties  to  the  bond 
must  justify  («)  .  So,  too,  where  the  death  has  been  presumed, 
or  where  a  divorced  husband  is  passed  over  without  citation  (£). 

(iv)  Consequences  of  breaking  the  Condition  of  the  Bond. 

Court  may  By  sect.  83  of  the  Court  of  Probate  Act,  1857,  the  Court 

beaautroed      ™ay>  on  application  made  on  motion  or  petition  in  a  summary 

ana  assignee    way,  and  on  being  satisfied  that  the  condition  of  the  bond  has. 
may  sue. 

been  broken,  order  the  registrars  to  assign  the  same  to  a  person 

to  be  named  in  such  order,  and  such  person  may  then  sue  on 
the  bond  as  if  it  had  been  given  to  him  instead  of  to  the  judge 
of  the  Court,  and  he  will  be  entitled  to  recover  thereon,  aa 
trustee  for  all  persons  interested,  the  full  amount  recoverable  in 
respect  of  any  breach  of  the  condition  of  the  bond. 

Before  ordering  the  assignment  of  the  bond  the  Court  must 
be  satisfied  that  the  application  is  bond  fide,  that  the  applicant 
is  the  proper  person  to  sue  on  the  bond,  and  that  he  has  made 
out  a  primd  facie  case  of  a  breach  of  the  condition  of  the  bond 
having  been  committed  (w)  .  It  is  no  breach  of  the  condition  of 
the  bond  that  the  administrator  has  neglected  to  pay  a  par- 
ticular debt:  the  bond  can  only  be  enforced  for  the  general 
benefit  of  the  persons  interested  in  the  estate  of  the  deceased^ 
and  not  for  the  non-payment  of  a  particular  debt  (x)  . 

The  application  is  now  made  by  summons,  returnable  before 
a  registrar,  calling  on  the  sureties  to  show  cause  why  an  order 
should  not  be  made  directing  the  bond  to  be  assigned  .  (•*  *  J 

(«)  P.  R.  N.-C.  42. 

(0  Re  Wallai,  (1905)  P.  326.     And  see  Re  Stevens,  (1898)  P.  126J 

(u)  Re  Young,  L.  R.  1  P.  &  D.  186. 

(x)  Sandrey  v.  Mitchell,  3  B.  &  S.  405. 


CHAPTER  XIII. 

SPECIAL  AND  LIMITED  GRANTS. 

As  has  been  pointed  out,  circumstances  may  exist  in  which  Restrictions 
special  grants  of  letters  of  administration  will  be  necessary,  or  °o  makethese 
in  which  grants  limited  in  point  of  extent  or  time  will  be  made,  grants. 
These  must  now  be  considered  more  in  detail.  But  before 
doing  so  it  should  be  premised  that  under  the  Rules  of  Court 
limited  grants  are  not  to  be  made  unless  the  person  entitled  to 
a  general  grant  consents,  or  has  renounced,  or  has  been  cited 
and  failed  to  appear,  except  under  the  direction  of  the  judge  (a), 
andjio  person  entitled  to  a  general  grant  is  entitled  to  a  limited 
grant  excejrtTumler  the  same  direction  (6).  Further,  since  the 
Married  Women's  Property  Act,  1882,  probate  of  the  will  of  a 
married  woman  is  now  a  general  one,  and  not  limited,  as 
formerly,  to  such  property  as  the  testatrix  had  a  right  to  dispose 
of  (c) .  Nor  is  it  now  necessary  to  recite  in  the  grant,  or  the 
oath  to  lead  to  the  same,  the  separate  personal  estate  of  the 
testatrix,  or  the  authority  under  which  the  will  has  been,  or 
purports  to  have  been,  made. 

I. — Administration  cum  Testamento  annexe. 
When  (1)  no  executor  is  appointed  in  the  will:  Cases  in 

.  which  it 

(2)  the  executor  is  dead  without  having  proved;         be  granted 

(3)  the  executor  has  renounced,  or  has  been  cited  and 

has  not  appeared;  or 

(4)  the  executor  is  not  willing  and  competent  to  take 
probate,  or  is  resident  out  of  the  United  King- 
dom ;  and  in  any  such  case  the  Court  in  its  discre- 
te) P.  E.  N.-C.  29. 

(6)  Ibid.  30. 

(c)  Rules  of  March,  1887.     See  ante,  p.  6. 
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tion  thinks  it  necessary  or  convenient  to  appoint 
an  administrator  by  reason  of  the  insolvency  of 
the  estate,  or  other  special  circumstances  (d)  ;  or 
5)  the  executor  has  proved  the  will  but  has  died 
intestate,  or  leaving  a  will  but  no  executor  able 
and  willing  to  prove,  before  he  has  completely 
administered;  c/.f.a.  «-»-  4-rv  ,  u-*v 


the  greatest 
interest 
obtains  ad- 
ininistration. 


tho 
residuary 
legatee  or 

.1.  vi.~ -i- 


administration  with  the  will  annexed  (cum  testamento  <mnexo) 
will  be  granted  to  an  administrator.  In  the  last  mentioned  case 
(No.  5)  the  grant  will  also  be  de  bonis  non. 

The  Court,  in  selecting  such  an  administrator,  exercises  its 
own  discretion  (e),  but  in  doing  so  proceeds  upon  established 
rules.  The  general  principle  which  guides  it  is  that  the 
claimant  who  has  the  greatest  interest  in  the  effects  of  the 
deceased  is  the  person  entitled  to  the  grant,  if  there  are  no 
peculiar  circumstances  (/)  .  Thus  the  first  person  to  be  chosen 
is  usually  the  residuary  legatee  under  the  will,  who  is  preferred 
to  the  next  of  kin,  ordinary  legatees,  or  annuitants;  and  this 
preference  will  be  accorded  him  even  though  there  is  no  present 
prospect  of  any  residue  (g).  It  was  said  in  Atkinson  v.  Bar- 
nard (h}  that  "  the  residuary  legatee  is  the  testator's  choice;  he 
is  the  next  person  in  his  election  to  the  executors."  As  the* 
Court  must,  since  the  Land  Transfer  Act,  1897,  have  regard 
to  the  rights  and  interests  of  persons  interested  in  the  real  estate, 
the  residuary  devisee  has  apparently  an  equal  right  with  the 
residuary  legatee  to  have  the  grant  made  to  him. 


If  there  are  several  residuary  legatees  or  devisees,  the  grant 
may  be  made  to  any  one  of  them  without  the  consent  of  or 
notice  to  the  others,  since  the  Court  has  a  full  discretion  in  the 
Whererexidue  matter.    If  the  residue  is  settled,  the  trustee  (if  any)  is  entitled 

ia   inaf tlorl  "   /        • 


Where  there 
are  several. 


is  settled. 


(d)  Court  of  Probate  Act,  1857,  s.  73. 

(e)  Re  Southmead,  3  Curt.  28. 

(/)  Repington  v.  Holland,  2  Cas.  temp.  Lee,  254. 

(3)  Atkinson  v.  Barnard,  2  Phillim.  316  ;   Thwna*  v.  Butltr,  1  Ventr. 
217. 

(A)  2  Phillim.  316,  per  Sir  J.  Nicholl. 
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to  the  grant  in  preference  to  any  of  the  beneficiaries  (i) ;  and, 
failing-  him,  the  residuary  legatee  or  devisee  for  life  is  entitled 
to  the  grant  in  preference  to  the  other  (fe) .  When  a  residuary  Where 
legatee  survives  the  testator,  and  has  a  beneficial  interest  which 
docs  not  terminate  on  his  death,  but  dies  before  the  grant  is  dead- 
made  to  him,  his  representative  has  the  same  right  to  adminis- 
tration cum  testumento  annexo  as  he  himself  had  (Z).  But  it 
is  otherwise  if  the  residuary  legatee  has  only  a  life  interest 
or  does  not  survive  the  testator  (m).  But  if  there  are  two 
residuary  legatees,  the  personal  representative  of  one  of  them 
who  is  dead  will  not  be  allowed  to  take  unless  the  other  legatee 
is  also  dead  or  has  renounced  or  has  been  cited;  and  if  both 
the  residuary  legatees  are  dead  the  representative  of  one  has 
no  preference  over  the  representative  of  the  other. 


If  there  is  no  gift  of  the  residue,  the  testator's  widow  will 
next  be  entitled  to  the  grant;  if  there  be  no  widow,  or  if  she  m 
renounce,  the  testator's  next  of  kin  or  heir  is  next  entitled. 

.  .  .  .  widower  is 

Sometimes,  if  there  is  a  legatee  or  devisee  who  has  a  paramount  selected, 
interest  under  the  will,  he  may  bo  preferred  to  the  widow  and  If  none^  the 
next  of  kin  and  heir  (w) ;  and  when  the  next  of  kin  or  heir  has  ^FKeTrT 
no  interest  he  may  be  excluded  and  the  grant  made  to  a  person 
who  has  an  interest,  e.g.,  a  creditor  (o).     In  the  case  of  a  testa- 
trix the  husband  will  be  entitled  to  administration  cum  testa- 
mento  annexo  next  in  order  to  the  residuary  legatee  or  devisee. 

If  the  next  of  kin  and  heir  decline  administration,  it  may  bo  If  no  next  of 
granted  to  a  legatee  or  devisee  or  to  a  creditor;  but  the  Court  le^ateeo^'  ' 
is  not  bound  to  make  the  grant,  and  it  will  only  be  made  on  Creditor, 
notice  being  given  to  the  next  of  kin  and  heir  (p) ;  and  in  all 

(/)    J/iiffftiitxoii    V.    /.iiiii/H  rt.    :>   Add.    27:     ('<>n#*inul;i  r   \.    <  'hum  l*rl,ii/i,i  . 
2  Cas.  temp.  Lee,  243;   R<-  Mnckrnzir,  (1WUP  P.  :5(»">. 
(k)  Brown  v.  Nicholh,  2  Rob.  402. 
(I)  Junes  \.  fl>'i/f«fjli,  3  Phillim.  635. 

(m)  Re  Cm-miclnirl,  XI  L.  J.  P.  70;   Re  A///./..//.  ^1905)  V.  321. 
(n)  Hnrrr/l  v.  Ilvrr.ll,  1  Lee,  168. 
(o)  West  v.  M7%,  ;{  Phillim.  374. 
(p)  Koo>/xtr<i  v.  lin>i*kr*.  3  Phillim.  .VJ1  ;    R>   Ku-i,,,,.  (5  P.  T>.  1!'. 
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Hilnuiii>tr!it<  n 

<  U'>i  .    \  i    . 


Executor 
abaent  abroad 
aometimes 
over : 


but  generally 

adminUtr.1- 

tion 

to  his 

attorney. 

A<ln  i  i  ni.-t  r.-i  - 
t i<  m  to 
nominee  of 
guardians. 


Limited 
company 
appointed 
executor. 


cases  where  a  party  has  a  prior  right  to  a  grant,  he  must  be  cited 
before  administration  can  be  granted  to  any  other  person  (g). 

Under  the  73rd  section  of  the  Court  of  Probate  Act,  1857, 
the  Court  may  grant  administration  cum  testamento  annexo  to 
persons  chosen  at  its  discretion  when  there  is  no  executor 
willing  and  competent  to  take  probate,  j>r  the  executor  is  abroad, 
ajidj  by  reason  of  the  insolvency  of  the  estate  pjj  other  special 
circumstances,  the  grant  is  necessary  or  convenient;  and  the 
ordinary  rules  may  then  be  departed  from.  Thus,  in  Re 
Ponsonby  (r),  the  executor  being  unable  from  illness  to  attend 
to  business  matters,  the  Court  granted  letters  of  administration 
with  the  will  annexed  to  the  residuary  legatee  for  life  for  the 
use  and  benefit  of  the  executor  until  he  should  recover  and  take 
the  grant  as  executor.  The  mere  absence  of 'the  executor  from 
England  is  not  enough  to  enable  the  Court  to  pass  over  him; 
there  must  be  other  grounds  for  a  special  grant,  as,  for  instance, 
the  fact  that  the  assets  are  of  a  perishable  nature  (s).  Thus, 
where  the  surviving  executor  was  resident  out  of  the  jurisdiction, 
the  sole  legatee  was  a  minor,  and  the  next  of  kin  renounced, 
the  administration  was  given  to  the  testamentary  guardian, 
there  being  urgent  need  for  immediate  administration  (£) .  But 


attorney  to  take  a  grq.nt.  of  administration  for  him  (u")  . 

In  Re  Susan  Baldwin  (x),  where  the  testatrix,  who  had  for 
some  time  before  her  death  been  in  receipt  of  outdoor_£0or 
relief,  left  a  duly  ^Tyynfed  will,  but  appointed  no  executor,  the 
Court  granted  to  the  nominee  of  the  guardians  as  creditors 
letters  of  administration  with  the  will  annexed. 


lihft 


appointed  a 


his  execu- 


torjJJuiJCourt  -granted  administration  with  the  will  annexed  to 

(q)  Rt  Barker,  1  Curt.  592. 

(r)  (1895)  P.  287. 

(«)  Re  Cooper,  L.  R.  2  P.  &  D.  21. 

(«)  Re  Batterbee,  14  P.  D.  39. 

(it)  P.  R.  N.-C.  32.     And  see  infra,  p.  123. 

(«)  55  J.  P.  344.     And  see  Rt  Baldwin,  (1903)  P.  61. 
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the  general  manager,  and  accepted  the  company  as  solo  surety 
for  him  (g/). 

An  administrator  cum  testamento  annexo  must  enter  into  a 

•L  •  •          i 

bond  for  the  due  administration  of  the  estate  in  the  same 
manner  as  an  administrator  in  an  intestacy.  His  "oath"  . 

n>  i  '  •        Adminis- 

must  be  so  worded  as  to  clear  off  all  persons  who  have  a  prior  trator's  oath. 

right  to  the  grant;   and  the  grant  i-  l.o  show  on  its  face  how  The  grant 

**"••     «^ MMM^^^^  ft      '    ••    — — «^>^^^— 

those  interests  have  been  cleared  off  (z) .  And  whenever  the 
Court  appoints  an  administrator  under  sect.  73  other  than  the 
person  who  before  the  Act  would  have  been  entitled  to  the 
grant,  the  same  must  plainly  appear  in  the  oath  of  the. 
administrator,  the  letters  of  administration,  and  the  bond  (a). 


II. — Grant  to  a  particular  Fund,  &c. 

Administration  limited  to  a  trust  fund  m^v  be  granted  to  Cases  in 
&jcestui  qye,  trust  when  the  trustee  is  dead  without  a  personal  be  granted, 
representative,  or  when  his  personal  representatives  consent  to 
the  grant  being  made  to  the  cestui  que  trust  (6).  Administra- 
tion cam  testamento  annexo  may  be  limited  to  specific  property; 
thus,  where  the  will  gave  only  one  legacy,  and  appointed  no 
executor,  and  contained  no  residuary  bequest,  administration 
limited  to  the  legacy  was  granted  to  the  legatee  without  the 
next  of  kin  being  cited  (c) .  Again,  grants  may  be  limited  to 
;i.  particular  object,  as  to  recover  certain  sums  (<?),  to  take  pro- 
ceedings in  the  Chancery  Division  (e),  to  transfer  shares  in 
a  company  (/),  to  assign  a  term  of  years  (g\  to  bring  an  action 
under  the  Fatal  Accidents  Act,.  1846  (&),  or  the  like. 

(y)  Re  Hunt,  (1896)  P.  2SS. 

(z)  P.  R.  N.-C.  37. 

(a)  I  lid.  31 . 

(6)  Re  Ratdi/e,  (1899)  P.  110;   Peyg  v.  Chamberlain,  1  Sw.  &  Tr.  527. 

(c)  Be  Baldwin,  (1903)  P.  61  ;  Re  Watson,  1  Sw.  &  Tr.  110. 

(d)  Stanley  v.  Bernes,  1  Hagg.  Eccl.  221. 

(e)  Harris  v.  Milburn,  2  Hagg.  Eccl.  62. 
(/)  Re  Agnese,  (1900)  P.  60. 

(</)  Re  Powell,  3  Hagg.  Eccl.  175. 
(/i)  Re  Williams,  34  L.  J.  P.  40,  n. 
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grant*  are 

inn. if. 


To  whom 
made. 


III. — Grants  de  bonis  non. 

.Grants  dc  bunis  non  are  inado  whon  the  executor  of  a  will 
dies  without  having  transmitted  the  executorship,  and  the  chain 
of  representation  is  thus  broken,  and  also  where  an  adminis- 
trator,  with  or  without  the  will  annexed,  dies,  whether  testate  or 
intestate,  and  in  both  cases  the  assets  of  the  original  testator  or 
intestate  have  not  been  fully  administered. 

A  grant  de  bonis  non  will  also  be  made  when  an  administra- 
tor has  disappeared  and  cannot  be  found,  the  Court  in  such  a 
case  revoking  the  first  grant  and  making  a  new  grant  to  the 
next  of  kin  (i),  or,  if  the  next  of  kin  will  not  take  it,  to  a 
creditor  (fc) . 

The  grant  will  be  made  to  the  person  who  would  have  been 
entitled  to  the  original  grant,  i.e.,  only  to  a  person  who  has  a 

right  or  interest  sufficient  to  have  entitled  him  to  an  original 
grant  if  he  had  applied  for  it.  Thus,  in  the  case  of  an  executor 
dying  intestate  without  having  fully  administered,  administra- 
tion cum  testamento  annexo  et  de  bonis  non  will  be  granted  to 
the  residuary  legatee  or  devisee  under  the  will,  or  to  some  other 
person  who  could  have  claimed  an  original  grant  (7) .  If  there 
is  actually  no  residue,  a  grant  de  bonis  non  may  be  made  to  a 
specific  legatee  without  citation  or  renunciation  of  the  residuary 
legatee  or  devisee  (m) . 

So,  too,  if  the  original  deceased  died  without  leaving  a  will, 
and  one  of  his  next  of  kin  obtains  administration  and  dies 
without  completely  administering,  the  grant  de  bonis  non  will 
usually  be  made  to  another  of  the  next  of  kin  or  to  the  heir-at- 
law  of  the  original  deceased,  in  preference  to  the  representatives 
of  the  administrator,  unless  there  are  special  circumstances  (») . 

On  grants  de.  hnnis  nnn  nn  dnfcy  is  payable . 

(»)  Re  Lovedoy,  (1900)  P.  154 ;   Re  Sober,  (1909)  P.  233. 

(ft)  Re  French,  (1910)  P.  169. 

(/)  See  ante,  p.  118. 

(TO)  Re  Wilde,  13  P.  D.  1. 

(w)  Re  Middlrton,  2  Hagg.  Ecd.  61. 
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Administration  de  bonis  non  is  not  required  in  cases  of  grants  Sometimes 

;    .    " •  —7 — .  .     not  required. 

made  to  the  Solicitor  to  the  Treasury,  as  the  original  grant^is 
ninde  to  him  and  his  successors  in  office  for  ever(o).  And 
the  same  filing-  applies  to  grants  to  the  Public  Trustee  (p). 

IV.— Till  a  Will  be  found. 

I£_a  testator  is  known  to  have  made  a  will,  and  it  cannot  be  When  it  is 
found,  and  proof  is  given  that  it  was  in  existence_aj ter  the 
testator's  decease  but  there  is  no  evidence  as  to  its  contents, 
administration  till  the  will  be  found  may  be  granted  (q). 

V. — Administration  durante  absentia. 
When  at  the  time  of  a  testator's  death  the  executor  named  Absence 


in  the  will  is  abroad,  administration  with  the  "will  annexed  may  °- 
be  granted  to  his  attorney  properly  authorised  to  take  a  grant  grant. 
for  him  (r) .  In  the  same  way,  if  the  person  entitled  to  take 
out  letters  of  administration  to  the  estate  of  a  deceased  intestate 
is  abro;nl,  administration  may  he  granted  to  his  attorney.  The 
grant  is  limited  until  the  executor  or  person  entitled  to  the 
grant  shall  apply  for  and  obtain  a  grant,  but  during  that  time' 
tjie  attorney  is  administrator  for  all  purposes,  and  is  not 
justified  in  paying  over  the  assets  to  his  principal  for  distribu- 
tion until  the  principal  has  himself  obtained  a  grant  (s) .  If 
the  executor  or  person  entitled  to  the  grant  of  administration 
has  nominated  no  attorney  after  citation,  and  sometimes 
without  this  formality  (£),  he  is  passed  over,  and  administration 
with  the  will  annexed  or  simple  administration  granted  to  the 
person  entitled,  or  to  such  person  as  the  Court  thinks  fit  (u} . 

Further,  the  contingency  of  the  executor  being  absent  after  Absence  of 
the  grant  has  been  made  to  him  is  met  by  the  Administration  aclminittrator 

after  grant. 

(o)  Treasury  Solicitor  Act,  1876  (39  &  40  Viet.  c.  18),  s.  2. 
(p)  Public  Trustee  Act,  1906,  ss.  1  &  6. 

(5)  Re  Campbdl,  2  Hagg.  Eccl.   555;    Re  ./«/«»•*    Wriyht,  (1893)  P.  21  ; 
Re  Metcalfe,  1  Add.  343. 

(r)  Re  Barker,  (1891)  P.  251. 

(s}  Re  lienddL  (1901)  1  Ch.  230. 

(t)  Re  Craivshay,  (1893)  P.  108.     See  ante,  p.  76. 

(»/)  Court  of  Probate  Act,  1857,  s.  73. 
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Eridence 
required 
to  obtain 
the  pi-ant . 


<>f  Kstatci-  Act,  1711^  »),  which  j.n.xidrs  that  ii'  tin;  t-XL'ditor  t<> 
whom  ]>:-nhaic  li;i>  hccii  ^ranted  i-  <>ut,  o  L'  tlic  jurisdiction  (even 
if  only  in  Scotland  («/)),  p>  *J\ft  ffcipiratiiQn  °^  twelve  months 
from  the  testator's  death  the  Court,  ou  the  application  of  a 
creditor,  next  of  kin,  or  legatee,  may  grant  a  special  adminis- 
tration empowering  the  grantee  to  administer  during  the  exe- 
cutor's absence.  And,  under  the  Court  of  Probate  Act,  1857, 
8^74,  a  similar  grant  can  be  made  when  letters  of  administra- 
tion  have  been  granted,  and  the  administrator  is  out  of  the 
jurisdiction.  There  is  now  no  need  for  the  applicant  to  prove 
that  he  intends  to  institute  proceedings  in  Chancery  before  he  is 
entitled  to  the  grant  (z) . 

The  applicant  is  required  by  the  Act  (Administration  of 
Estates  Act.  1798)  to  support  his  application  by  affidavit, 
stating  that  there  is  a  sum  due  to  him  from  the  estate,  and 
averring  the  absence  of  the  sole  executor  capable  of  acting,  or  of 
the  administrator;  but  this  affidavit  is  now  disused,  and  an 
ordinary  administrator's  oath  required  instead. 

The  personal  representative  of  a  legatee  may  obtain  the  grant 
though  not  specially  mentioned  in  the  statute  (a).  The  grant 
<loos  not  become  inoperative  by  the  return,  or  even  the  death, 
of  the  executor  (6). 


When  such 
grants  will 
be  made. 


To  whom 

ma.!.'. 


VI — Administration  durante  minore  aetate. 

When  the  sole  person  entitled  to  prove  or  administer  is  an 
infant,  a  grant  may  be  made  to  his  guardian  or  such  other 
person  as  the  Court  thinks  fit,  limited  till  the  infant  attains 
t  wenty-one,  at  which  period  probate  or  administration  in  full 
form  may  be  granted  him  (c). 

By  the  Rules  of  Court  (d)  grants  may  be  made  to  the  guar- 
dians of  minors  and  infants  for  their  use  and  benefit;  elections 

(*)  38  Geo.  3,  c.  87. 

(y)  Tayntoii  v.  Hannay,  3  Bos.  &  P.  26. 

(z)  Court  of  Probate  Act,  1858,  s.  18. 

(a)  Be  Collier,  2  Sw.  &  Tr.  444: 

(b)  Taynton  v.  ffannay,  supra. 

(c)  See  Administration  of  Estates  Act,  1 798,  s.  6. 
(rf)'P.B.N.-C.  33-36. 
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by  minors  (that  is,  by  persons  over  seven  and  under  t\venty-on<; 
years  of  age)  of  their  next  of  kin  or  next  friend}  as  the  case  may 
be,  will  be  required,  but  proxies  accepting  such  guardianships 
and  assignments  of  guardians  to  minors  are  not  necessary.  If 
an  infant  (a  person  under  seven  years  of  age)  has  no  testamen- 
lary  guardian  or  guardian  appointed  by  the  High  Court,  a 
guardian  must  be  assigned  by  the  judge  or  a  registrar;  the 
registrar's  order  is  to  be  founded  on  affidavit,  showing  that 
the  proposed  guardian  is  either  de  facto  next  of  kin  of  the 
infant  or  that  his  next  of  kin  de  facto  has  renounced  his  right 
to  guardianship  and  consents,  and  that  the  proposed  guardian 
is  willing  to  act.  Where  there  are  both  minors  and  infants  the 
gjiardians  elected  by  the  minors  may  act  for  the  infants  without 
being  specially  assigned  to  them  by  order  of  the  judge  or  a 
registrar;  provided  the  object  in  view  is  to  tafa  ft  gpmt.  The 
testamentary  guardian  of  a  minor  has  a  right  to  the  grant  in 
preference  to  the  guardian  chosen  by  the  minor  (e);  and  the 
latter  kind  of  guardian  is  not  entitled  as  of  right  to  the 
grant  (/)  .  If  the  object  be  to  renounce  a  grant,  a  guardian 
must  be  specially  assigned  to  the  infants. 

Administrators  durcmte  minore  atate  are  required  to  swear  to  Oath      f 
the  personal  estate,  except  where  it  is  under  20L,  or  they  are 
guardians  appointed  by  the  High  Court,  or  are  testamentary    , 
guardians. 


The  gram  expires  on   the   minor  or   infant    attainmiif    full 

"  of  the  grant. 

age. 

An  administrator  durante  minore  estate  has  for  the  time  all  p°w.er?  of 

aclmimstnitor. 

the  powers  of  an  ordinary  administrator,  including  a  power  to 
sell  the  estate,  if  it  is  necessary  in  due  course  of  administration, 
although  not  necessary  for  payment  of  debts  (g)  . 

(e)  Re  Morris,  2  Sw.  &  Tr.  360. 
(/)  Fawkener  v.  Jordan,  2  Lee,  327. 

(g)  Cope  v.  Cope,  16  C.  D.  49;  Re  Thompson  and  McWilliama'  Contract. 
(1896)  1  Ir.  E.  356  ;  Administration  of  Estates  Act,  1798,  s.  7. 
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nrule. 


VII. — Administration  durante  dementia. 

This  grant  is  applicable  when  a  sole  executor  or  administrator 
becomes  lunatic  cither  before  or  after  obtaining  a  grant  (h) . 
The  Court  may  exercise  its  discretion  as  to  whom  it  will  appoint 
to  act  as  administrator,  no  person  being  of  right  entitled  to 
it  (i) .  But  the  committee  of  a  lunatic  will  in  general  bo 
preferred  to  other  applicants  (fc) . 

In  Re  Shaw  (I)  A.  and  B.  the  executors  of  a  will  obtained 
probate  thereof.  Subsequently  A.  became  of  unsound  mind, 
and  B.  moved  the  Court  for  directions.  The  Court  considered 
the  most  convenient  course  to  adopt  was  to  revoke  the  original 
grant  of  probate,  and  to  make  a  fresh  grant  to  B.,  power  being 
reserved  to  A.  to  obtain  a  similar  grant  on  becoming  of  sound 
mind  again. 

Declaration  The  person  who  takes  the  grant  for  the  use  and  benefit  of  the 

required.          lunatic  or  person  of  unsound  mind  must,  unless  he  is  a  corn- 
is,      ^;          mittco  appointed  by  the  Court,  file  a  cigslaration  of  the  estate 
and  effects  of  the  deceased,  and  the  sureties  to  the  administra- 

tion  bond  must  justify  (m). 
— ir 


When  such 
grants  will 
If  made. 


VIII. — Administration  pendente  lite. 

By  the  Court  of  Probate  Act,  1857,  s.  70,  pending  any  suit, 
touching  the  validity  of  a  will,  or  for  obtaining,  recalling,  or 
i< -yoking  probate  or  administration,  tho  Court  may  appoint  an 
administrator  pendente  lite.  The  Court  can  also  exercise  this 
po\ver  when  there  is  a  dispute  as  to  the  right  to  administer  (n); 
but  these  grants  will  never  be  made  without  special  cause  or  a 
.  a-r  <,f  no,  essity  1'rin-  mad.'  out.  o  .  nor  can  ill  iy  h  •  ruadp  if  no 

(A)  Alfordv.  AJford,  1  Deane,  322. 

(t)  Re  Southmead,  3  Curt.  28  ;  Re  Jessie  Leete,  (1894)  P.    160 ;  Re  Cooke, 
(1895)  P.  68. 

(k)  At  ford  v.  Alford,  »upra. 

(I)  (1905)  P.  92.     And  see  Re  Sowerbi/,  65  L.  T.  764. 

(m)  P.  R.  N.-C.  42. 

(n)   Walker  v.    Wvolatton,  2  P.  W.  576. 

(o)  Northey  v.  Cock,  1  Add.  327.   •- 
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writ  has  been  issued,  since  till  the  issue  of  the  writ  there  is  no 
Us  pendens,  even  though  a  caveat  may  have  been  entered  and 
warned,  and  appearance  entered  to  the  warning  (p)  . 

The  Court  will    make  the  appointment  when    the  circum-  i^uckajc*11* 

•i'ii       TT-    i     n  11    will  be  made 

stances  are  similar  to  those  in  which  the  riigh  Court  would  wBenthe 


appoint  a  receiver  (q),  and  may  make  it  on  the  application  of 
persons  who  are  not  parties  to  the  action,  e.g.,  creditors  (r)  .  receiver. 


The  administration  will  not  usually  ba  tyrant^H  t.o  one  of  t.he  To  whom 
-         .....  •  **_*»      granted. 

parties  contesting  the  suit  (unless  by  consent  oi'  the  parties). 
but  to  some  indifferent  person,  e.g.,  a  joint  nominee  of  the 
parties  (s)  . 

An  administrator  pendente  lite  has  all  the  powers  of  a  general  status  of 

,      .    .  ,  .       ..  .  ."     7  .    ,          administrator. 

;i<  I  mi  11  isl  rator.,  QX£gnjjJjenoiwertodistrjjEy^  (t),  but 

his  functions  cease  on  the  conclusion  pf  the  suit:  and  the 
party  primarily  entitled  may  then  take  out  a  grant  (u)  .  The 
administrator  is  entitled  to  remuneration  (x),  and,  even  before 
the  Land  Transfer  Act,  1897,  might  be  appointed  receiver  of 
the  deceased's  real  estate  if  the  real  estate  might  be  affected  by 
the  decision  in  the  suit  (y}  .  He  may  be  called  on  to  give 
security  by  bond  (z)>  and  must  exhibit  an  inventory  and  render 
an  account  of  the  property  of  the  deceased  which  comes  to  his 
hands,  and  his  accounts  will  be  referred  to  the  registrar  of  the 
principal  registry  for  investigation  and  report  before  they  will 
be  allowed  by  the  Court  (a)  . 

An  administrator  pendente  lite  can  be  sued  bv  q.  creditor  in 
the  same  way  as  if  he  had  been  appointed  general  administrator, 
and  no  leave  of  the  Court  is  necessary  (6). 

(j»)  Suiter  v.  Salter,  (1896)  P.  291. 

(q)  Bellew  v.  Bellew,  4  Sw.  &  Tr.  58  ;   AV    Timothy  Evans,  15  P.  D.  21o. 
(r)  Tichbornev.  Ticl,bor»e,  38  L.  J.   (P.   &  M.)  70;  Re  Cleaver,  (1905) 
.P.  319. 

(s}  Strtttton  v.  Stratton,  2  Leo,  49  ;   Ifellier  v.  Hellier,  1  Lee,  281. 
(<)  Court  of  Probate  Act,  1857,  s.  70. 
(M)   Wieland  v.  Bird,  (1894)  P.  2(50. 
(»)  Court  of  Probate  Act,  1857,  s.  72. 
(y)  Ibid.  s.  71. 

(2)  Court  of  Probate  Act,  1858,  s.  21. 
(a)  P.  R.  C.  B.  96. 
v(ft)  Re  Toleman,  (1897)  1  Ch.  866.     .. 
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be 


Their  effect. 


When  such 
grants  will 
be  made. 


When  raoh 
grants  will 
be  made. 


IX.  —  Grants  ad  litem.  <yw*  wTJ»^v^.  It 

\  4*+  p*4i  fa 

These  grants  may  be  made  when  the  proper  representatites- 

will  not  act,  and  it  is  necessary,  in  the  interests  of  the  deceased, 
that  ho  should  be  represented  in  some  suit  or  proceedings  in  the 
Oftancery  Division  affecting  those  interests.  A  grant  ad  litem 
may  be  made  by  the  Probate  Court,  but  is  usually  made  under 
Ord.  XVI.  r.  46  of  the  Rules  of  the  Supreme  Court,  which 
gives  the  Chancery  Division  power  to  appoint  a  person  to 
represent  the  estate,  and  provides  that  the  order  when  made 
shall  bind  the  estate  in  the  same  way  as  if  there  had  been  a 
duly  constituted  legal  personal  representative,  and  he  had  been 
a  party  to  the  suit,  and  submitted  his  rights  and  interests  to- 
the  protection  of  the  Court.  The  rule  only  seems  to  apply  to- 
proceedings  in  the  Chancery  Division,  and  only  when  there  is  a 
difficulty,  from  insolvency  or  other  cause,  in  obtaining  repre- 
sentation of  the  deceased  (<?),  and  does  not  authorise  the  Court 
to  give  judgment  for  administration  in  the  absence  of  a  general 
administrator  (d}  . 

X.  —  Grants  ad  colligenda  bona. 

These  grants  may  be  made  when  no  next  of  kin,  creditor,  or 
other  person  applies  for  administration,  and  there  is  danger  to- 
the  estate  by  reason  of  its  being  of  a  perishable  nature.  They 
are  generally  limited  to  the  collecting  of  the  personal  estate, 
giving  discharges  for  debts,  or  renewing  leases  which  would 
expire  before  a  general  grant  could  be  made;  but  the  adminis- 
trator has  in  some  cases  had  further  powers  conferred  on  him, 
e.g.,  to  invest  the  assets,  or  to  sell  the  goodwill  of  the  deceased's 
business  (e)  . 

XI.  —  Grants  Caeterorum. 

As  before  pointed  out,  a  grant  may  be  in  the  first  instance 
limited  to  a  certain  portion  of  the  estate.  When  it  becomes 
necessary  to  apply  for  an  administration  of  the  residue,  the 


(c)  Long  v.  Storie,  Kay,  Chun.  App.  xii. 

(d)  Dowdeswell  \».  Dowdeswell,  9  C.  D.  294. 

(e)  Re  Wykoff,  3  Sw.  &  Tr.  20  ;    Re  Schwerdtfeyer,   1   P.  D.  424  ; 
Stewart,  L.  R.  1  P.  &  D.  727  ;  Re  Bolton,  (1899)  P.  186. 


He 


PROBATE.  —  CHAP.  XIII.  SPECIAL  AND  LIMITED  GRANTS.  129 

grant  then  made  is  called  a  grant  Cater  orum.  Thus,  where  Illustration. 
administration  cum  testamento  artnexo  of  the  estate  of  a  married 
woman  who  made  a  will  under  a  power  was  granted,  it  was 
limited  to  the  property  subject  to  the  power;  and  the  hus- 
band might  afterwards  obtain  a  general  grant  cc&terorum 
bonorum  (/)  . 

XII.  —  Grants  Save  and  Except. 
Theso  are  very  similar  to  grants  cceterorum,  being  made  when  When 


a  certain  portion  of  the  estate  is  eyraptftflT  and  general  adminis-  1 

tration  of  the  residue  excepting  that  particular  portion  is 
granted.  Thus,  if  a  testator  has  made  his  will  for  a  particular 
purpose  only,  e.g.,  of.  a  fund  vested  in  himself  as  trustee,  and 
has  died  intestate  as  to  his  own  property,  his  next  of  kin  or 
heir,  if  there  is  realty,  may  take  administration  of  all  the 
deceased's  effects,  "save  and  except"  what  the  testator  himself 
excepted.  They  differ  from  grunts  C(t't<'rorum  only  in  being- 
made  before  the  limited  grant  is  made,  whereas  a  grant 
cceterorum  is  made  after  the  limited  grant.. 


XIII.  —  Cessate  Grants. 

These  are  supplemental  grants  made  after  a  grant  limited  in  Distinction 
point  of  time  has  expired  by  the  effluxion  of  that  time,  or  the^mnt 
limited  on  a  particular  event  by  tho  happening-  of  that  par-  ami  irrants 
ticular  event.    There  is  a  distinction  between  cessate  grants  and 
grants  de  bonis  non.    For  in  the  case  of  a  grant  de  bonis  nan: 
the  grant  was  originally  of  the  entire  representation,  while  in 
the  former  the  grant  is  only  of  a  limited  estate  in  the  whole 
representation,  terminating  by  the  effluxion  of   time  or    the 
happening  of  a  certain  event.    Thus  a  fcxxufc  grant  is  a  renewal 
of  the  entire  original  grant,  and  a  grant  dc  honi*  non  a  grant 
merely   of  so  much  as  is  imadministered.     It  was,  therefore, 
formerly  the  practice   for    an    administrator   on  obtaining  a 
cessate  grant  to  give  security  to  tho  same  amount  as  the  ori- 
ginal administrator  did  in  the  first  instance,  though  the  estate 

(/)  Soxley  v.  Stubbingtun,  2  Lee,  537. 
G.  —  P.D.&A.  K 
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might  have  been  partly  administered  (g]\  but  he  is  now  only 
required  to  give  security  for  the  amount  unad ministered  (h). 

A  cessate  grant  would  be  necessary  on  the  death  of  an  execu- 
tor appointed  for  his  life  only.  Such  a  grant  would  also  be 
required  when  a  grant  durante  dementia  has  been  made,  and 
there  is  a  return  to  sanity  of  the  person  for  whose  use  an;d 
benefit  the  grant  was  made. 

(g)  Abbott  v.  Abbott,  2  Phillim.  578. 

(h)  The  practice  was  altered  in  April,  1897. 
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SOLEMN  FORM  PRACTICE. 
CHAPTER  XIV. 

THE  COURTS  HAVING  SOLEMN  FORM  JURISDICTION. 
BEFORE  the  Court  of  Probate  Act,  1857  (a),  the  validity  of  The  Court8 

.  .  having1 

wills  of  personalty  had  to  be  established  or  disputed  in  the  probate 
Ecclesiastical  Courts.     The  Court  which  had  jurisdiction  was,  j^J*JJJ5 
ais  a  rule,  the  Court  of  the  Ordinary  of  the  place  wherein  the 
testator  dwelt;   but  if  the  deceased  had  bona  notabilia  (i.e., 
goods  to  the  value  of  5Z.)  within  some  other  diocese  than  that  in 
which  he  died,  the  will  had  to  be  proved  before  the  Metropolitan 
of  the  Province,  i.e.,  in  the  Prerogative  Court  of  Canterbury  or 
of  York.     Certain  Courts  Baron  had  also  jurisdiction  to  grant 
probate  of  wills  in  special  cases. 

But  in  1857,  by  the  Court  of  Probate  Act,  1857,  the  juris-  The  Court  of 
diction  of  all  the  old  Courts  to  grant  or  revoke  probate  of  wills  hllahed  bvthe 
was  abolished  (6);  and   the  voluntary  and   contentious   juris-  Act  of  ifro? : 
diction  to  grant  or  revoke  probate  or  letters  of  administration, 


with  full  authority  to  hear  and  determine  all  questions  relating 

to  testamentary  matters,  was  vested  in  the  Court  of  Probate  (c).  butlias  no 

But  it  was  provided  that  the  Court  should  not  entertain  suits  Jurisdiction 

T  •  *          /  ^  to  iietennin* 

for  legacies  or  distribution  of  residues  (a).  questions 

n-l;itinir  to 
leiMrii  >. 

(a)  20  &  21  Viet.  c.  77. 
(6)  Sect.  3. 

(c)  Sect.  4. 

(d)  Sect.  23. 

K  2 
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The  context - 
turns  practice 
IB  regulated 
by  Judicature 
Rules  and 
Orders; 
but  not  the 
non -conten- 
tious. 


Coiiteiiti<.u.s 
jurisdiction 
o?  County 
Courts. 


By  the  Judicature  Act,  1873  (e),  the  Probate  Court  is  now 
consolidated  into  and  forms  a  Division  of  the  High  Court;  and 
all  causes  and  matters  which  would  have  been  within  the 
exclusive  jurisdiction  of  the  old  Court  of  Probate  are  assigned 
to  the  Probate,  Divorce  and  Admiralty  Division  of  the  High 
Court . 

The  practice  of  the  Court  in  contentious  matters  is  regulated 
by  the  ordinary  Judicature  Rules  and  Orders  (/),  as  read  with 
the  old  Rules  of  the  Court  of  Probate,  so  far  as  they  have  not 
been  varied  or  nullified;  but  the  Judicature  Acts  do  not  alter 
the  jurisdiction  of  the  Court  of  Probate  in  non-contentious 
matters  (g] ;  and  the  practice  in  such  matters  is  regulated  by  tho 
Rules  and  Orders  in  force  at  the  time  of  the  commencement  of 
those  Acts,  except  so  far  as  they  are  altered  or  annulled  by 
Rules  of  Court  made  after  the  passing  of  those  Acts  (/) . 

County  Courts  have  contentious  jurisdiction  in  probate 
matters  in  certain  cases,  i.e.,  where  it  is  showy  fyy  affidavit  to 
the  satisfaction  of  a  registrar  ofthe  pryiQiBaLregistry  that  a 
testator  or  intestate,  in  respect  of  whose  estate  a  grant  or  revo- 
cation of  a  grant  of  probate  or  administration  is  applied  for, 
had  at  the  time  of  his  death  his  fixed  place  of  abode  in  one  of 
tlio  districts  specified  in  Schedule  A.  to  the  Court  of  Probate 
Art,  1857,  and  that  the  nersonjil  estate  (exclusive  of  trust 
property,  hut  without  deducting  debts  owed  by  the  deceased) 
was  at  the  time  of  his  death  under  200/.,  and  that  he  was  not 
seised  of  or  entitled  beneficially  to  any^eal  estate  of  the  value 
of  ;>()()/.  or  upwards.  In  such  cases  the  judge  of  the  County 
Court  having  jurisdiction  in  the  rjlace  in  which  the  deceased 
had  at  tho  time  of  death  a  fixed  place  of  abode  will  have  tho 
contentious  jurisdiction  of  the^Court  of  Probate  in  respect  of 
questions  relating  to  the  grant  or  revocation  of  probate  or 
letters  of  administration  in  case  there  be  any  contention  in 
relation  thereto  (A). 

(c)  36  &  37  Viet.  c.  66,  ss.  3,  4,  31,  34. 

(/)  Judicature  Act,  1875  (38  &  39  Viet.  c.  77),  s.  18. 

(g)  Re  Tmnlinson,  6  P.  D.  209. 

(A)  Court  of  Probate  Act,  1858  (21  &  22  Viet.  c.  95),  s.  10. 
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It  has  been  held,  that  where  the  estate  of  the  deceased  con- 
sisted of  personalty  under  20L  in  value,  and  realty  valued  at 
370L,  but  subject  to  a  mortgage  for  100Z.,  the  County  Court 
had  no  jurisdiction  under  sect.  10  of  the  Court  of  Probate  Act, 
1858,  for  the  amount  of  the  real  estate  must  be  estimated 
without  making  deductions  (i). 

(*)  Davies  v.  Brecknell,  L.  R.  2  P.  &  D.  177. 
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The  three 
classes  of 
actions. 


CHAPTER  XV. 

HOW  PROBATE  IN  SOLEMN  FORM  IS  OBTAINED. 

IT  should  be  mentioned  at  the  outset  that  there  are  three 
classes  of  actions  in  the  Probate  Division,  and  in  the  County 
Court  when  exercising  its  probate  jurisdiction:— 

(1)  Actions  for  proving  wills  in  solemn  form,  in  which  the 

question  generally  is  tae  validity  or  non-validity  of 
the  will. 

(2)  Actions  to  settle  the  right  of  two  contending  claimants  to 

obtain  a  grant  of  administration .    These  actions  were 
formerly  called  "interest  suits.'' 

(3)  Actions  for  the  revocation  of  probate  or  letters  of  ad- 

ministration previously  granted  in  common  form. 

The  procedure  in  all  these  actions  is  much  the  same,  and 
what  is  said  in  this  chapter  with  regard  to  obtaining  probate  in 
solemn  form  must  be  taken  to  apply  to  actions  to  establish  the 
right  to  administer  or  to  revoke  a  grant  already  made,  except 
where  it  is  otherwise  stated. 


Plaintiff 
must  file  an 
affidavit  in 
Hi-h  Court. 
Registrar 
issues  a 
Certificate. 

Plaintiff  must 

lixllfc    'III 

application  in 
County  Court. 
County  Court 
registrar 
issues  a 
notice. 


I. — In  the  County  Courts. 

An  affidavit  must  be  filed  by  the  applicant  which  must  satisfy 
the  registrar  of  the  principal  probate  registry  that  the  case  falls 
within  the  jurisdiction  of  the  County  Court.  The  registrar,  on 
being  satisfied  that  the  case  is  one  for  the  County  Court,  signs 
a  certificate  to  that  effect.  The  plaintiff  then  lodges  with  the 
registrar  of  the  County  Court  a  written  application  asking  for 
the  desired  decree,  and  also  an  office  copy  of  the  probate  regis- 
trar's certificate.  Thereupon  the  County  Court  registrar  issues 
a  notice  to  the  defendant  to  attend  the  hearing  at  a  date  not  less 
than  ten  days  after  the  issue  of  the  notice.  If  the  application 
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be  to  revoke  a  grant  the  registrar  also  notifies  the  district  pro- 
bate registrar,  where  the  grant  has  been  made,  to  produce  the 
original  will  and  other  necessary  documents  at  the  hearing  (a) . 

If  a  decree  is  made  for  the  grant  or  revocation  of  a  probate  if  decree  is 
or  administration  the  County  Court  registrar  transmits  to  the  tflfcateTia" 
district  probate  registrar  a  certificate  of  the  decree,  and  there-  transmitted 

,      .    .  .  ,.  -iii  tn  probate 

upon  a  probate  or  administration  in  compliance  with  the  decree  registrar, 
will  be  issued  from  such  district  registry,  or,  as  the  case  may 
require,  the  probate  or  administration  theretofore  granted  will 
be  recalled  or  varied  (&).     The  County  Court  judge  has  juris-  County  Court 
diction  to  decide  and  enforce  judgments  and  orders  as  if  tho  R0wer  to 
matter  had  been  an  ordinary  action  in  the  County  Court  (c) ; 
and  the  affidavit  of  tho  fact3  giving  jurisdiction  to  the  County 
Court,  is  to  be  conclusive  unless  disproved  while  tlu»  matter  is 
pending,  and  the  grant  will  not  be  liable  to  be  recalled  or  im- 
peached  should  facts  afterwards  appear  showing  that  in  reality 
the  state  of  affairs  necessary  to  confer   jurisdiction   did   not 
exist  (<2) . 

An  appeal  lies'  from  the  County  Court's  decision  on  a  point 
of  law,  or  on  the  admission  or  rejection  of  evidence,  to  a 
Divisional  Court  of  the  Probate  Division,  and  the  decision  of 
the  Divisional  Court  is  final  unless  special  leave  to  appeal  is 
given  (e) .  The  Probate  Division  has  no  power  to  grant  a  new 
trial  or  make  any  order  except  by  way  of  appeal  from  the  Division." 
County  Court  under  the  58th  section  of  the  Court  of  Probate 
Act,  1857(/). 

II. — In  the  Probate,  &c.  Division. 

The  contentious  business  is  now  regulated  by  the  General 
Rules  and  Orders  made  in  pursuance  of  the  Judicature  Acts,  regulated  by 
and  it  is  only  necessary  to  mention  a  few  proceedings  which  are>  j^ 

Probate 
(d,}  County  Court  Rules,  1903  and  1904,  Ord.  XLIX.  IT.  1—12.  Rules. 

(6)  Court  of  Probate  Act,  1857,  s.  55 ;  C.  C.  R.,  Ord.  XLIX.  r.  8. 
(r)  Court  of  Probate  Act,  1857,  s.  56. 

(d)  Ibid.  s.  57. 

(e)  Ibid.  s.  58  ;  Judicature  Act,  1873,  s.  45  ;  and  Judicature  Act,  1894. 
s.  1,  sub-s.  5 ;  R.  S.  C.,  Ord.  LIX.  r.  4. 

(/)  XmJly  v.  Vrryanl,  L.  R.  1  P.  &  D.  195. 
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As  to  the 
parties. 


Ag  to  inter - 

vtin  T.-. 


special  to  this  Division.  Some  of  the  Judicature  Rules  aro 
specially  directed  to  proceedings  in  the  Probate,  &c.  Division, 
but  the  old  Court  of  Probate  Rules,  except  so  far  as  they  are 
expressly  varied  by  the  Judicature  Rules,  are  to  remain  in 
force  (0) . 

There  are  a  few  preliminary  points  to  be  noted  before  taking 
the  procedure  in  detail. 

Firsl,  the  special  rules  as  to  the  parlies.— As  above  stated,  the 
contentious  business  is  governed  partly  by  the  Judicature  Rules 
and  partly  by  the  old  Probate  Rules. 

To  a  probate  action,  therefore,  any  person  may  be  made  a 
party  who  may,  under  the  Judicature  Rules,  be  made  a  party 
to  an  ordinary  action  in  the  King's  Bench  Division  or  the 
Chancery  Division;  but  by  Ord.  XVI.  r.  10,  subject  to  the 
Judicature  Acts  and  Rules,  in  all  probate  actions,  the  rules  as 
to  parties  previously  in  use  in  the  Court  of  Probate  are  to 
continue  to  be  in  force,  so  that  other  persons  may  in  addition  be 
made  parties  to  a  probate  action.  These  rules  are:— 

Rule  4.  Executors  or  other  parties  who,  previously  to  the 
passing  of  the  Court  of  Probate  Act,  1857,  might  prove  wills  in 
solemn  form  of  law,  shall  be  at  liberty  to  prove  wills  under 
similar  circumstances,  and  with  the  same  privileges,  liabilities, 
and  effect  as  heretofore. 

Rule.  5.  Next  of  kin  and  others,  who,  previously  to  the  pass- 
ing of  the  said  Act,  had  a  right  to  put  executors,  or  parties 
entitled  to  administration  with  will  annexed,  upon  proof  of  a 
will  in  solemn  form  of  law,  shall  continue  to  possess  the  same 
rights  and  privileges,  and  be  subject  to  the  same  liabilities  with 
respect  to  costs  as  heretofore. 

Next  as  to  interveners. — 'The  rule  allowing  parties  to  inter- 
vene is  as  follows:  — 

Rule  (}.  Parties  who,  previously  to  tho  passing  of  the  said 
Act,  had  a  right  to  intervene  in  a  cause,  may  do  so  with  leave 
of  the  judge  or  one  of  the  registrars,  obtained  by  order  on 
summons,  subject  to  the  same  limitations  and  the  same  rules 
with  respect  to  costs  as  heretofore. 


(</)  Judicature  Act,  187o,  s.  18. 
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This  must,  however,  now  be  read  with  Ord.  XII.  r.  23, 
•which  provides  that  in  probate  actions  any  person  not  named 
in  the  writ  may  intervene  and  appear  in  an  action  as  heretofore, 
on  filing  an  affidavit  showing  how  he  is  interested  in  the  estate 
of  the  deceased.  The  intervener's  course,  therefore,  is  to  apply 
by  summons,  supported  by  affidavit,  for  leave  to  enter  an 
appearance  in  the  suit. 

Any  party  whose  interest  is  affected  in  any  way,  is  entitled 
to  intervene  and  oppose  the  grant  of  probate  or  administration 
or  the  revocation  of  a  previous  grant  (/&) ;  and  if  he  has  know- 
ledge of  the  action  and  neglects  to  intervene,  though  he  might 
have  done  so,  he  is  bound  by  the  result  of  the  action  unless  it 
is  compromised  without  notice  to  him  (i}.  A  person  may  also 
intervene  and  support  the  plaintiff,  and  is  in  such  a  case  in  the 
same  position  as  if  he  had.  himself  issued  the  writ;  so  that  if  a 
married  woman  has  intervened  as  a  plaintiff  the  Court  can  order 
the  defendant's  costs  subsequent  to  her  intervention  to  be  paid 
out  of  property  which  she  is  restrained  from  anticipating,  since 
she  must  be  regarded  as  having  "instituted  the  proceedings" 
within  section  2  of  the  Married  Women's  Property  Act, 
1893  (fc). 

And  lastly,  as  to  the  citation  of  parties. — In  the  Probate  As  to  citation 

Division  ceriuin  parties  may  he  cited  to  appear  and  sea  the 
proceedings.  Thus,  before  the  Land  Transfer  Act,  1897,  if  the 
will  affected  real  estate  the  heir  or  devisee  used  to  be  cited  in 
order  that  he  might  be  bound  by  the  decision  of  the  Court,  and 
leave  had  to  be  obtained  before  he  could  be  cited  (?).  But  since 
the  passing  of  that  Act  the  proper  course  lias  been  to  make  iho 
heir  or  deviscv  a  party  to  the  action,  if  the  will  deals  with  real 
estate  other  than  copyhold  or  customary  freehold,  to  which 
admittance  is  necessary  (m) . 


(h)  Kipping  v.  Ash,  1  Robertson,  270. 

(?)  Young  v.  HoJlotvay,  (1895)  P.  87;    WytcherJri/  v.  Andrews,  L.  B. 
2  P.  &  D.  328. 

(k)  Crickittv.  Crickitt,  (1902)  P.  177. 

(I)  P.  B.  C.  B.  78. 

(ro)  See  Land  Transfer  Act,  1897,  s.  2  (2),  and  infra,  p.  148. 
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The  practice  as  to  issuing  citations  lias  been  already  explained 
in  Chapter  IX.,  and  it  is  needless  to  repeat  it  here. 

Such,  then,  are  the  preliminary  points  claiming  attention; 
the  procedure  must  next  be  considered. 


W"t  of 


The  writ  a 
° 


(i.)  The  Writ. 

The.  entering  of  an  appearance  to  the  warning  after  a  caveat 
turns  the  case  into  one  of  contentious  business.  But  by  the 
Judicature  Rules  all  suits  which  previously  to  the  Judicature 
Act  were  commenced  by  citation  or  otherwise  in  the  Court  of 
Probate,  and  are  now  called  actions,  are  to  be  commenced  by 
writ  of  summons  (ri)  .  So  that,  notwithstanding  the  entry  of 
appearance  to  a  warning,  a  writ  of  summons  must  also  be 
issued;  and  it  is  by  the  issue  of  the  writ  that  the  action  13 
commenced  (o)  . 

In  probate  actions  the  indorsement  is  to  show  whether  the 
plaintiff  claims  as  creditor,  executor,  administrator,  residuary 
legatee,  legatee,  next  of  kin,  heir-at-law,  devisee,  or  in  any  and 
what  other  character  (p}  . 

The  writ  of  summons  cannot  issue  out  of  a  district  registry, 
bu!  inii-t  1  o  issued  out  of  the  Central  Office  in  London  (g).  As 
the  djstrict  probate  registries  are  only  established  for  non- 
contentious  business,  and  the  9rdinary  district  registries  of  the 
Hi-h  Court  have  no  jurisdiction  in  Mich  actions,  all  proceedings 
in  a  probate  action  must  take  place  in  London. 

Tho  issue  of  the  writ  in  probate  actions  must  be  preceded  by 
the  filing  of  an  affidavit,  made  by  the  plaintiff,  or  by  one  of 
the  plaintiffs,  injyerification  of  the  indpr^onianf.  on  the  'writ  (r). 


The  writ  and  affidavit  must  be  taken  to  the  probate  registry 
to  be  approved  and  marked  by  an  officer  of  the  registry  before 
the  writ  can  be  issued. 


(«)  Ord.  I.  r.  1  ;  Ord.  II.  r.  1. 

(o)  Aforan  v.  Place,  (1896)  P.  214. 

(/>)  Ord.  III.  r.  5. 

(9)  Ord.  V.  rr.  1  and  2. 

(r)  Ibid.  r.  l.'i. 
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(ii.)  Service  of  Writ. 

In  probate  actions  service  of  the  writ  is  effected  as  in  other 
actions,  and  the  provisions  as  to  service  out  of  the  jurisdiction   f 
apply  also  to  probate  actions.     The  application  for  leave  must 
be  made  in  the  same  way  as  applications  for  leave  to  serve  out 
of  the  jurisdiction  in  ordinary  cases. 

(iii.)  Appearance. 

This  must  be  entered  in  the  Central  Office  in  London,  and  Appearance 
the  Central  Office  will  forthwith  give  notice  of  the  appearance  entered  at 
to  the  probate  registry  (s).  c-ntrai  office. 

(iv.)  Summons  for  Directions. 

Within  fourteen  days  after  appearance  the  plaintiff   must  Summons  for 
*rsr  ,.         .  •      \    \        i\    \        \-\--\-     directions. 

issue  a   summons  lor  directions  as  required  by  Order  AAA. 

The  practice  as  to  this  will  be  found  fully  explained  in  the 
Student's  Practice  of  the  Courts.  This  summons  must  be 
served  four  clear  days  before  the  date  of  hearing,  but  in  most 
other  caso^  only  one  clear  day's  service  is  required,  since 
Rule  100  of  the  Probate  Contentious  Rules,  ltiij'2,  is  still  in 
force  in  spite  of  Ord.  LIV.  r.  4E  of  the  B,.  S.  C.  (t). 

(v.)  Default  of  Appearance. 

In  probate  actions,  in  case  the  party  served  with  the  writ  1°,  default  of 
j  •  i  •        i         •         T     •      i  appearance 

does  not  appear  within  the  time  limited  for  appearance,  upon  the  action 

the  filing  by  the  plaintiff  of  a  proper  affidavit  of  scrvico^aacLfl 
statement  of  claim,  the  action  may  proceed  as  if  such  party  had 
appeared  («).  In  White  v.  Dnvernay  fa?),  where  the  defendant 
was  a  minor  and  resident  abroad  and  .neglected  to  appear,  the 
Court  held  that  the  practice  was  governed  by  Ord.  XIII.  r.  1, 
and  not  by  Rule  74,  P.  R.  C.  B.,  and  nominated  the  official 

(a)  Ord.  XII.  IT.  1—3. 

(0  Re  lluilttoi,',  llujikinsou  v.  'Cartn;  (1909)  P.  118. 

(«)  Ord.  XIII.  r.  12. 

(.r)  (1891)  P.  290. 
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solicitor  of  the  Court  to  act  as  guardian  ad  litem.  The  official 
solicitor,  when  so  acting,  has  no  greater  rights  than  any  other 
solicitor,  though  he  will  probably  be  allowed  his  costs  out  of 
the  estate  («/). 

(vi.)  Affidarit  of  Scripts. 

(A|Bdavit_as  to       The  affidavit  as  to  scripts  is  an  affidavit  made  by  each  of  the 
<i£^P  parties  showing  what  papers  of  a  testamentary  nature  the}'  have 

or  have  had  in  their  possession,  and  it  must,  according  to  tho 
Probate  Rules,  bo  .filed  within  eight  days  of  the  entry  of 
appearance  (2),  but  in  practice  it  is  filed  within  such  time 
as  is  ordered  by  the  registrar  on  the  hearing  of  the  summons 
for  directions.  Every  script  which  has  at  any  time  been  made 
by  or  under  the  direction  of  the  testator,  whether  a  will,  codicil, 
draft  of  a  will  or  codicil,  or  written  instructions  for  the  same. 
ofjvhich  the  deponent  has  any  knowledge,  must  be  specified  in 
the  affidavit  of  scripts;  and  every  script  in  his  custody  or  con- 
trol is  to  be  annexed  thereto  and  filed  with  the  affidavit  (a). 
No  party  to  the  action  may,  without  leave,  inspect  his  oppo- 
nent's scripts,  or  affidavit  a-  to  scripts,  until  his  own  affidavit 
ag^to  script >  has  liecn  filed  (&).  When  a  party  to  a  probato 
action  has  no  scripts,  he  must  file  an  affidavit  to  that  effect. 

(vii.)  Pleadings. 

Statement  of         As  in  other  a<  lion-,  no  statement  of  claim  can  be  delivered 

olaim'  without  leave,  except  where  filed  in  default  of  appearance  under 

Ord.  XIII.  r.  2  (c),  and  such  leave  is  obtained  on  the  summons 

for  directions  from  the  registrar,  who  will  fix  the  time  for 

delivery  of  the  pleadings. 

: 

The  plaintiff  must,  unless  j)therwise  ordered,  deliver  his 
statement  of  claim  within  six  weeks  from  the  defendant's 
appearance,  or  from  the  time  limited  for  appearance  in  case  he 

(y)  CfiU  v.  (fill,  (1909)  P.  157. 

(z)  P.  B.  C.  B.  30. 

(a)  Ibid.  31. 

(6)  Ibid.  32. 

(c)  Ord.  XX.  r.  1 . 
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has  made  default;  but  where  the  defendant  has  appeared,  the 
plaintiff  will  not  be  compelled  to  deliver  it  until  the  expiration 
of  eight  days  after  the  defendant  has  filed  his  affidavit  as  to 
scripts  (d). 

If  the  plaintiff  disputes  the  interest  of  the  defendant,  he 
must  allege  in  his  statement  of  claim  that  he  denies  the 
dei'endant's  interest,  i.e.,  his  interest  in  the  estate  of  the 
deceased  (e). 

The  defendant  must  deliver    his  defence  within    the   time  Defence. 
^perilled  by  the  registrar  on  the  hearing-  of  the-  summons  for 
directions,  or,  if  no  time  is  specified,  within  ^ten  days  from  the 
delivery  of  the  statement  of  claim,  or  from  the  filing  of  it  in 
default  of  appearance  (/). 


Cl  OS.S- 

examine. 


The  defendant  must  state  in  his  defence  what  is  the  substance  Defence  must 
of  the  case  on  which  he  intends  to  rely;  and  where  he  pleads  * 
that  the  testator  was  not  of  sound  mind,  memory,  and  under-  defendant's 

standing,  he  must  deliver  particulars  of  any  specific  instances  of  * 

•ii,  .  »  •  i  i       If  delusion 

delusion  beiore  the  case  is  set  down  for  trial,  and  except  by 

leave  no  evidence  of  any  other  instancas  can  be  given  at  the 
trial  (gr) . 

The  parly  opposing  a  will  may  with  his  defence  give  notice  to  Noticg  to 
the  party  setting  up  the  will  that  he  merely  insists  on  the  will 
bring-  proved  in  solemn  form,  that  is  to  say,  that  he  raises  in 
question  only  the  due  execution  of  the  will,  and  the  knowledge 
by  the  testator  of  its  contents,  and  that  he  merely  intends  tq 
cross-examine  the  witnesses  produced  in  support  of  it,  at  the 
t  rial;  and  he  will  thereupon  bo  at  liberty  to  do  so,  and  will  not 
lie  liable  to  pay  the  costs  of  the  other  side,  unless  the  judge  shall 
be  of  opinion  that  there  was  no  reasonable  ground  for  opposing 
the  will  (n).  Formerly  in  such  a  case  the  Court  had  no  juris- 

(d)  Ord.  XX.  r.  2. 

(e)  Ibid.  r.  9. 

(/)  Ord.  XXI.  r.  8. 

(g)  Ord.  XJX.  r.  25  (a). 

(A)  Ord.  XXI.  r.  18 ;  P.  R.  C.  B.  41. 
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diction  to  condemn  the  defendant  in  costs  (»),•  but  now  he  may 
be  ordered  to  pay  the  plaintiff's  coats  if  the  judge  thinks  that 
there  was  no  reasonable  ground  for  opposing  the  will  (fc) .  Mere 
failure  is  no  ground  for  ordering  him  to  pay  costs,  for,  as  was 
said  in  Davies  v.  Jones  (I),  it  does  not  at  all  follow  that,  because 
a  defendant  fails,  there  was  no  reasonable  ground  for  opposi- 
tion. The  same  case  shows  that  it  makes  no  difference  whether 
the  defendant  asked  for  a  jury  or  not. 

Tfris  rule  does  not  apply  to  a  person  who  is  suing  for  revoca- 
tion of  a  grant  of  probate  already  made,  and  the  plaintiff  in 
such  an  action  cannot  give  notice  to  the  defendant  that  he 
merely  insists  on  the  will  being  proved  in  solemn  form  (m} . 

(viii.)  Trial: 

Notice  of  trial       Notice  of  trial  is  regulated  by  the  ordinary  Judicature  llules, 
•      but  with  them  must  be  read  Probate  Rule  54,  C.  B.,  which 

to  au  parties. 

"^      requires  that  notice  of  trial  shall  be  given  to  all  parties  who 
have  entered  an  appearance,  which  includes  parties  cited  and 

inl'TVfiHTs.  and  al-o  Prol^t'1  liuli-  •>•>.  ('.  1J.,  \vhii-h  pivvriiN 
the  action  i'roni  cumin--  on  for  lir;in'n--  unt  i!  nl'\<-r  tin-  cxnir.-ition 
often  days  from  such  entry,  unless  the  parties,  by  written 
consent  filed  in  the  registry,  agree  to  take  it  sooner. 

As  to  trial  By  the  probate  practice  it  has  always  been  in  the  discretion 

of  the  Court  to  determine  whether  questions  of  fact  shall  be 
tried  by  a  jury  or  by  the  Court  itself,  except  where  the  heir-at- 
law  is  a  party  to  the  action,  and  he  insists,  as  ho  is  entitled  to 
do,  upon  having  the  issue  of  fact  tried  by  a  jury;  and  this  dis- 
cretion is  kept  alive  by  the  Judicature  Rules  (n).  And  by 
sect.  35  of  the  Court  of  Probate  Act,  1857,  any  question  of  fact 
may  be  tried  by  a  special  or  common  jury  by  means  of  apo. 
issue  directed  to  any  of  the  Superior  Courts  of  Common  Law 
in  the  same  manner  as  an  issue  might  then  bo  directed  by  the 

(0  Leigh  v.  Green,  (1892)  P.  17. 

(ifc)  See  Kpicer  v.  Spicer,  (1899)  P.  38. 

(/)  (1899)  P.  161,  at  p.  164.     See  further  as  to  costs,  infra,  p.  144. 

(m)  Tomalin  v.  Smart,  (1904)  P.  141. 

(n)  Ord.  XXXVI.  r.  4. 
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Court  of  Chancery.  And  by  the  Judicature  Rules  (o),  the 
judge  may  direct  the  trial  of  any  matter  or  of  any  issue  of  fact, 
or  partly  of  fact  and  partly  of  law  therein,  to  take  place  either 
before  a  commissioner  appointed  in  pursuance  of  the  29th  sec- 
tion of  the  Judicature  Act,  1873,  or  at  the  sittings  to  be  held 
in  London  and  Middlesex.  Probate  actions  are  usually  heard 
at  a  sitting  of  the  Probate  Division  itself  in  London. 

(ix.)  Evidence. 
Evidence  is  usually  taken  viva  voce  in  probate  actions  (p) . 

(x.)  Production  of  Documents. 

Discovery  of  documents  on  oath  under  Ord.  XXXI.  r.  12  of 
the  Judicature  Rules  can  be  obtained  in  the  Probate  Division. 
TEe  Court  of  Probate  Act  and  the  Probate  Rules  also  give  the  enforced. 
Court  power  to  enforce  production  of  documents.  Thus,  <ifjt 
can  be  shown  that  a  testamentajy  paper  is  in  the  possession, 
power,  or  control  of  anil  'Person,  a^subpoona  for  its  production 
may  be  obtained  by  a  registrar's  order  founded  on  an  affi- 
4avit  (q) ;  and  a  person  served  with  such  a  subpoena  must  pro- 
duce and  bring  in  such  paper,  or  he  will  be  liable  to  proceedings 
for  contempt  of  court  (r) ;  and  if  there  are  reasonable  grounds 
for  suspecting  that  any  person  has  any  knowledge  of  any  such 
paper  or  writing,  the  Court  may  order  him  to  attend  for  ex- 
amination in  open  Court,  or  upon  interrogatories,  and  he  must 
then  answer  such  questions  or  interrogatories,  and,  if  so  ordered, 
produce  and  bring  in  such  paper  or  writing,  on  pain  of  pro- 
ceedings for  contempt,  and  the  Court  may  order  that  the  appli- 
cants be  allowed  to  take  copies  of  the  documents  so  brought 
in  (s) .  He  cannot,  however,  be  attached  unless  conduct  money 

(o)  Ord.  XXXVI.  r.  44. 
(/>)  See  Cook  v.  Tomlinson,  24  W.  E.  831. 
(7)  P.  E.  C.  B.  73. 

(r)  Court  of  Probate  Act,  1858,  8.  23. 

(s)  Court  of  Probate  Act,  1857,  s.  26.     And  see  Ke  Shepherd,  (1891) 
P.  323. 
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has  been  tendered  to  him(<)-  By  the  Probate  Rules  (w,),  a 
person  bringing  in  a  will  or  testamentary  paper  in  obedience 
to  a  subpoena  is  to  take  it  in  the  first  instance  to  an  official 
called  the  Clerk  of  the  Papers,  who  is  to  prepare  a  minute  to 
be  signed  by  the  registrar  to  whom  the  samo  is  to  be  delivered, 
and  the  registrar  will  sign  the  minute  recording  the  delivery 
thereof.  The  actual  practice,  however,  is  to  take  the  paper  to 
the  Record  Keeper.  The  minute  is  then  entered  in  the  regis- 
trar's book,  and  the  fee  which  is  charged  is  paid  by  the  person 
bringing  in  the  papers  or  by  the  person  who  may  first  apply 
to  the  Clerk  of  the  Papers  to  make  use  of  the  papers  brought 
in.  The  person  bringing  in  the  papers  may  obtain  an  office 
copy  of  the  minute  as  a  voucher  for  its  delivery  on  paying 
tho  usual  fee  for  the  same,  and  he  may,  if  ho  like?,  enter  an 
appearance  on  paying  the  usual  fees. 

(xi.)  Appeals. 

An  appeal  lies  from  judgments  and  orders  of  the  Probate- 
Division  to  the  Court  of  Appeal.  A  further  appeal  from  tho 
Court  of  Appeal  lies  to  the  House  of  Lords.  The  proceeding 
in  these  appeals  are  governed  by  the  ordinary  practice  rules  (x} 
and  by  the  standing  orders  of  the  House  of  Lords,  and  for 
details  reference  should  be  made  to  the  Student's  Practice  of 
tho  Courts. 

(xii.)  Costs. 

Tho  general  rule  as  to  co^ts  is  that  they  are  in  tho  discretion 
of  the  Court,  except  whore  tho  action  has  been  tried  with  a  jury, 
in  which  case  costs  follow  tho  event  unless  tho  Court  for  good 
cause_ottierwi8ej)rder3  (y} .  In  tho  exercise  qf  this  discretion 
the  Court  usually  orders  the  costs  to  follow  the  event,  so  that 
tho  unsuccessful  party  will  generally  have  to  pay  the  costs  of  all 
parties.  Thus,  where  executors,  who  were  also  residuary 

(t)  He  Harvey,  (1907)  P.  239,  where  Re  Wyatt,  (1898)  P.  15,  was  not 
followed. 

(«)  P.  R.  N.-C.  84. 
(x)  Ord.  LVIII. 
(y)  Ord.  LXV.  r.  !. 
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legatees,  unsuccessfully  propounded  the  will  for  probate,  the 
Court  ordered  them  to  pay  the  costs  of  all  parties  (2).  Thei 
rule  is,  however,  subject  to  certain  limitations.  In  the  first 
place,  a  defendant  who  has  given  notice  under  Ord.  XXI.  r.  18,, 
I  hat  ho  merely  insists  on  the  will  being  proved  in  solemn  form, 
will  not  have  to  pay  the  plaintiff's  costs  unless  the  Court  thinks 
tfrat  there  was  no  reasonable  ground  for  opposing  the  will  (a)., 
In  the  so. -mul  place,  if  the  circumstances  lead  reasonably  to  an 
.investigation  of  the  matter,  the  costs  may  be  left  to  be  borne 
by  those  who  incurred  them  (6).  In  the  third  place,  there  are 
circumstances  in  which  the  costs  of  all  parties  will  be  ordered 
to  be  paid  out  of  the  estate.  Thus,  if  the  testator  has  left  his: 
papers  in  confusion,  or  can  otherwise  be  considered  to  be  the 
cause  of  the  litigation  which  has  ossurred  after  his  death,  the  < 
costs  of  all  parties  will  come  out  of  the  estate  (c).  So,  too,  if  / 
there  are  suspicious  circumstances  surrounding  the  execution' 
of  the  will,  such  as  to  impose  upon  the  person  propounding  it 
the  burden  of  showing  the  righteousness  of  the  transaction,  the 
person  unsuccessfully  opposing  probate  of  the  will  is  entitled 
to  his  costs  out  of  the  estate  unless  he  sets  up  a  plea  of  fraud 
or  undue  influence  for  which  there  is  no  reasonable  ground  (d) . 
Whore  costs  are  ordered  to  be  paid  out  of  the  estate,  the  suc- 
cessful party's  costs  are  taxed  as  between  solicitor  and  client, 
the  unsuccessful  party's  as  between  party  and  party  (d} .  The 
judge  may  direct  out  of  what  portion  or  portions  of  the  estate 
the  costs  shall  be  paid(e);  if  he  simply  directs  them  to  bo 
paid  "  out  of  the  estate,"  this  means,  since  the  Land  Transfer 
Act,  1897,  that  they  are  to  be  paid  out  of  realty  as  well  as 
personalty  in  a  due  course  of  administration  (/) . 


(z)  Twist  v.   Tye,  (1902)  P.  92  ;  Page  v.  Williamwn,  18  T.  L.  R.  770. 

(a)  See  ante,  p.  141. 

(b)  See  Aylwin  v.  Aylwin,  (1902)  P.  203;  Spiers   v.  English,  (1907) 
P.  122.  " 

(c)  Browning  v.  Mnstyn,  66  L.  J.  P.  37. 

(d)  Wilson  v.  Basil,  (1903)  P.  239  ;  Orton  v.  Smith,  L.  R.  3  P.  &  D.  23 ; 
Spiers  v.  English,  (1907)  P.  122. 

(e)  Ord.  LXV.  r.  14o  (October,  1904);  Dean  v.  Bulmer,  (1905)  P.  1. 
(/)  Re  Vicker  staff,  (1906)  1  Ch.  762. 

G. — P.D.&A.  L 
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(xiii.)  Compromises. 

When  contentious  prp^ato  proogfllinpg  are  ympromised  by 
the  parties,  the  leave  of  the  Court  must  be  obtained,  and  this 
leave  will  not  be  granted  till  the  writ  is  iseued,  and  will  not 
liincl  persons  other  than  those  who  are  parties  to  the  com- 
promise (g}.  Though  the  Court  has  power  to  bind  infants  to 
the  terms  of  a  compromise,  it  will  not  usually  do  so  (Ti). 

(g)  Norman  v.  Strains,  6  P.  D.  219 ;   Wytcherley  v.  Andrews,  L.  R.  2 
P.  &  D.  327. 
(/«)  Norman  v.  Strains,  supra. 
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CHAPTER  XVI. 

THE  EFFECT  OF  PROBATE  IN  SOLEMN  AND  COMMON  FORM. 

• 

PROBATE  in  common  form,  until  revoked,  has  always  been  con-  EcoJjate  in 
elusive  as  to  the  appointment  of  the  executor  and  the  validity,  always  con- 
-and  contents  of  the  will,  so  far  as  it  relates  to  personalty,  and  sT^Y?  «"»*<> 
it  cannot  be  impeached  even  by  evidence  of  fraud  (a).     Thet 
grant  of  letters  of  administration  has  a  similar  effect;  for  by 
sect.  75  of  the  Court  of  Probate  Act,  1857,  after  a  grant  of 
administration  no  one  can  act  as  executor  of  the  deceased  aa 
to  the  personal  estate  affected  by  the  grant  until  such  adminis- 
tration has  been  recalled  or  revoked.    But,  before  the  Court  of  but  not 
Probate  Act  of  1857,  probate  was  not  conclusive  evidence  that  jcai  estate  if 
the  instrument  was  a  will  so  as  to  pass  real  estate,  since  the  testator  died 

bctore  Land 

jurisdiction  of  the  Ecclesiastical  Courts  was  confined  to  per-  Transfer  Act; 
sonalty  (&).     And  this  is  still  the  case  when  the  testator  died 
before  the  Land  Transfer  Act,  1897,  came  into  operation,  if 
the  will  is  only  proved  in  common  form. 

But  it  is  different  when  the  will  is  proved  in  solemn  form :  tecu*.  if  proved 
for  by  the  Court  of  Probate  Act,  1857,  when  proceedings  are  form." 
taken  to  prove  a  will  in  solemn  form,  or  to  revoke  probate  ~ 
(unless  the  will  affects  only  personal  estate),  the  heir-at-law, 
devisees,  and  other  persons  having  or  pretending  interest  in  the 
real  estate  are  to  be  cited  to  see  proceedings,  in  the  same  manner 
as  the  next  of  kin  or  others  having  or  pretending  interest  in 
the  personal  estate  are  cited  (c) ;  and  when  probate  of  such  a 
will  is  granted  after  such  proof  in  solemn  form  the  probate  will, 


Conclusive 
character  of 
solemn  form 


probate ; 
(a)  Archer  v.  Mosse,  2  Vern.  8. 
(6)  Doe  d.  Wild  v.  Ormerod,  1  Moo.  &  Rob.  466. 
(c)  Court  of  Probate  Act,  1857  (20  &  21  Viet.  c.  77),  s.  61. 
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I  in  all  actions  affecting  the  real  estate,  be  received  as  conclusive 
evidence  of  the  validity  and  contents  of  the  will,  in  like  manner 
as  a  probate  is  received  in  evidence  in  matters  relating  to  the; 
personal  estate;  and  if  probate  is  refused  or  revoked  on  the 
ground  of  the  invalidity  of  the  will,  the  decree  will  enure  for 
the  benefit  of  the  heir-at-law  or  other  persons  against  whose 
interest  in  real  estate  such  will  might  operate,  and  such  will 
will  not  be  received  in  evidence  in  any  suit  or  prooeeding  re- 
lating to  the  real  estate  (d) .  The  heir  or  others  interested  in 
the  real  estate  need  not  be  cited  unless  the  Court  is  satisfied 
that  the  deceased  at  the  time  of  his  death  was  seised  of  or 
entitled  to  or  had  power  to  appoint  by  will  some  real  estate 
beneficially,  or  where  the  will  would  not,  though  established, 
but  the  h.-ir,  affect  real  estate;  but  the  probate  will  not  in  any  case  affeot  the 
ert.'-il'.'l'.ti.rr-  I'1''1'  ('r  ;1I1.V  person  in  respect  of  his  interest  in  real  estile, 
wi»e  he  i»  not  unless  the  heir  or  person  has  been  cited  or  derives  title  through 
a  person  cited  (e) .  And  it  seems  that  no  one  is  bound  by  the 
result  of  proceedings  to  establish  a  will  unless  he  was  cognisant 
of  such  proceedings  and  had  a  right  to  intervene  (/) . 

Effect  of  In  the  case,  then,  of  a  person  dying  before  the  1st  January  ^ 

fei^Act"18      1898,  one  of  the  objects  in  proving  his  will  in  solemn  form  was 
1897.  to  have  it  conclusively  established  against  the  heir  or  other 

persons  claiming  an  interest  in  the  testator's  real  estate;  but, 
in  the  case  of  testators  dying  after  the  31st  December,  1897, 
there  is  no  need  to  prove  the  will  in  solemn  form  simply  be- 
cause it  deals  with  realty,  since  by  sect.  2  (2)  of  the  Land 
Transfer  Act,  1897,  all  enactments  and  rules  of  law  relating 
to  the  effect of  probate  as  regards  chattsh  r3al  are  to  apply 
to  real  estate  so  far  as  the  same  are  applicable.  Probate  in 
common  form  is,  therefore,  nowadays,  until  revoked,  conclu- 
«yo  evidence  of  the  validity  and  contents  of  the  will  as  regard* 
realty,  except  certain  copyholds  and  customary  freeholds  which 
are  excluded  from  the  Act. 


(rf)  Court  of  Probate  Act,  1857  (20  &  21  Viet.  c.  77),  s.  G2. 

(e)  Ibid.  s.  63. 

(/)  Young  v.  /lollou-ay,  (1895)  P.  87. 
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It  is,  however,  still  advisable  to  prove  the  will  in  solemn 
form  if  there  are  doubts  as  to  its  validity,  or  if  there  is  a 
possibility  of  future  opposition  to  it.  The  executor  may  at 
any  time,  at  least  within  thirty  years,  that  being  considered 
as  a  reasonable  period  (a\  bejoompelled  by  a  person  having  an 
interest  to  prove;  it  per  tcttw  in  solemn  form,  and,  if  he  cannot 
do  so,  the  probate  will  be  revoked.  Obviously,  if  many  years 
have  elapsed  since  the  death,  proof  of  the  will  may  be  impos- 
sible owing  to  the  death  or  disappearance  of  material  witnesses. 
But  ijLthe  will  is  once  proved  in  solemn  form  the  probate  is 
conclusive  and  cannot  be  revoked  unless  a  later  will  i«  fly- 
covcred  (A),  or  unless  it  was  obtained  by  fraud — even  the  fraud 
of  a  person  not  a  party  to  the  action  in  which  the  probate  was 
granted  (i} . 

Executors,  then,  should  prove  a  will  in  solemn  form  whenever  When  exe- 
they  have  any  cause  to  think  that  the  validity  of  the  will  may  p^™^  01 
be  subsequently  contested;  and  where,  for  example,  there  are  solemn  form, 
legatees  under  a  codicil  which  the  executors  do  not  believe  is  a 
true  codicil  of  the  deceased,  they  should  prove  the  will  in  solemn 
form,  citing  the  next  of  kin  and  the  asserted  legatees  under  the 
codicil  to  see  the  will  proved;  for  they  will  not  be  allowed  to 
get  out  of  the  difficulty  by  citing  the  legatees  under  the  codicil 
to  propound  and  prove  it  (fc) . 

Indeed,  in  every  case  of  doubt  or  difficulty,  whether  the  same 
arises  in  connection  with  the  execution  of  the  will,  the  sanity  of 
the  testator,  the  existence  of  a  later  will,  or  otherwise,  the 
executor  would  be  acting  wisely,  especially  if  the  estate  is  a* 
large  one,  to  take  steps  to  prove  the  will  per  testes,  that  is,  in 
solemn  form. 

The  next  of  kin  are  entitled  of  common  right  to  call  for  proof 
of  the  deceased's  will  in  solemn  form;   and  tilery  will  not  be 
barreel  from  their  rights  by  merely  acquiescing  in  probate  in  probate 
common  form,  or  even  by  accepting  a  legacy  under  tho  will  (I). 

•      __   (g)  He  Sarah  Topping,  2  Robertson,  620  ;  BUike  \.  Knight,  3  Curt.  547. 
(h)  rriestman  v.  Thomas,  9  P.  D.  70,  210. 
(»)  Birch  v.  Birch,  (1902)  P.  62,  130. 
(*)  Re  Benbow,  2  Sw.  &  Tr.  488. 
(/)  Bell  v.  Armstrong,  1  Add.  365. 
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t«t  not  a 


norapt-rv.il 
notint< 

}flfi.  A  slip-lit. 


£»Yxt  of  kin 


Holt-inn  form 
apt  liable  for 
costs; 

unless  he  pet 
"vexatioualy  ; 


ami  th-  like 


A  legatee  also  has  similar  rights;  but  before  disputing  the  will 

he  must  bring  into  Court  the  amount  of  the  legacy  if  it  has 
already  been  paid  to  him,  to  abide  the  event  (m).  A  creditor, 
however,  has  no  right  to  dispute  the  validity  of  a  will,  unless  a 
grant  of  administration  has  been  made  to  him;  for  it  is 
immaterial  to  him  whether  his  debt  be  paid  by  an  executor  or 
an  administrator  (n). 

Any  person  contesting  a  will  which  is  propounded  for  probate 
may  be  required  to  show  he  has  some  interest,  but  it  will  suffice 
if  ho  show  any  interest,  however  slight,  or  even  the  bare 
poseibilit}'  of  an  interest  (o) . 

It  has  already  been  pointed  out  (p)  that  the  next  of  kin 
should,  if  ho  merely  desires  to  have  the  will  proved  in  solemn 
form,  give  notice  that  he  merely  intends  to  cross-examine  the> 
witnesses  produced  in  support  of  the  will,  and  he  will  then  not 
have  to  pay  the  executor's  costs,  unless  the  judge  is  of  opinion 
that  there  was  no  reasonable  ground  for  opposing  the  will.  If 
he  calls  witnesses  as  to  undue  influence,  incapacity,  or  the  like, 
his  liability  to  costs  will  be  in  the  discretion  of  the  Court;  but 
he  will  not  be  condemned  in  costs  if  there  was  reasonable  ground 
for  litigation.  And  where  the  heir-at-law  is  cited  to  see  pro- 
ceedings, he  stands,  as  regards  liability  to  costs,  in  the  same 
position  as  the  next  of  kin  (q) . 


Summary  of 

procedure  to 


To  obtain  probate  in  solemn  form,  an  action  must,  as  we  have 

obtain pr.l .ate  already  seen.  l>e  brought  .     Tin-  ii'-\t.  of  kin  and  all  otlu-r  parties 
interested,  including  the  heir-at-law  when  the  will  deals  with 
real  estate,  have  to  be  cite^gm^j^iefendants .    The  executor 
the  will  inhia  statement  of  claim.    The  matter  then 


in  sole-inn 
Tcaem. 


proceeds  under  the  rules  of  tli  •  Hi-h  Court  to  hearing,  when 
the  Court  decides  on  the  validity  or  otherwise  of  t!i"  will.  If 
tin-  will  is  decreed  to  be  valid,  probate  will  i«ue  in  the  registry 
to  the  executor  on  his  taking  the  u-nil  oaths  to  load  to  the* 
grant . 

(m)  Rraham  v.  HurrheJl,  3  Add.  243. 

(n)  Burrmiylmv.  Griffiths,  1  Cas.  temp.  Lee,  544. 

(o)  Kipping  v.  Ash,  1  Robertson,  270. 

(p)  Ante,  p.  141. 

(q)  Fysov  v.  Wettrope,  1  Sw.  &  Tr.  279. 
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CHAPTEE  XVII. 

REVOCATION  OF  GRANTS. 

A  PROBATE  may  be  revoked  on  many  grounds.    A  very  usual  grounds  on 

i  p.  i  ,    .    .  i  which  probate 

case  occurs  where   an    executor,  alter    obtaining    probate    in  wiliTe 

common  form,  is  called  upon  to  prove  the  will  in  solemn  form,  revoked, 
and  is  unable  sufficiently  to  prove  it:  in  this  case  the  probatei  ^i^^foVm 
will  be  revoked.  required. 

And  even  where  probate  in  solemn  form  has  been  obtained,  (ii.)  When  a 
if  a  later  will  is  discovered,  the  probate  will  be  revoked.  discovered" 

Grants  will  also  be  revoked  when  they  have  been  made  to  the  (5ii.)  JEiep 
wrong  person;  and,  as  a  rule,  a  new  grant  will  not  be  made  to  ^ong person, 
the  right  person  until  the  old  grant  has  been  revoked  (a) . 


Again,  a  grant  may  be  revoked  when  one  of  the  executors  has  (iv.) 
11       •        «  mi          --r»<-Y7         /T\I          •    •      i   exe 

become  incapable  of  acting.    Thus,  in  Re  Shaw  (b),  the  original  incapable  of 

grant  was  revoked  on  the  ground  that  one  of  the  executors  had  through"* '9 ' 
become  of  unsound  mind,  and  a  fresh  grant  was  made  to  the  insanity, 
other  executor,  limited  until  the  insane  executor  returned  to 
sanity. 

Another  ground  for  revoking  a  grant  of  probate  is  that  it  (*•)  JLKSjited 

&  1-1    when  caveaT 

was  made  while  a  caveat  entered  to  prevent  its  being  granted  in  force. 
was  still  in  force  ;  for  such  a  grant  is  irregular  unless  notice  is 
given  to  the  caveator  (c) . 

Probate   will,   of  course,   be  cancelled   when   the  testator,  (**.)  If  tent*- 
though   supposed    to    bo  dead,  is  subsequently  proved  to  be  ••     •••• 

alive  (d?) . 

(a)  Re  Jfornbuckle,  15  P.  D.  149. 

(ft)  (1905)  P.  92,  following  Re  Sowerby,  65  L.  T.  764. 

(c)  Trimlestown  v.  Trimlestnwn,  3  Hngg.  Eccl.  243. 

(d)  Re  Napier,  1  Philliin.  83. 
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Executor  An  e\i-  uior  who  has  proved  the  will  cannot  apply  to  liavq  it 

*  lrin      nor  can  an 


\5xecutor\s  executor  (r).      Hut   an  administrator  can  apply  for 
a  iv\  oral  ion  <>f  tin-  grant  of.'  administration  to  him. 

Grounds  on  A  grant  of  letters  of  administration  cannot  be  revoked,  except 
of  adniinitt™  for  a  jurt  cause,  as/yvhere  a  will  is  discovered,  oi&jvhere  IT  is 
tration  can  be  granted  to  the  wrong  person,  ogjbefore  tho  expiration  of  four- 
t  con  days  from  the  deceased's  death,  ojjtoithout  citing  the  proper 
parties  (/);  or^vhrre  the  administrator  becomes  non  compos 
mentis  or  otherwise  incapable  (g),  or  cannot  be  found  (h}.  A 
grant  cannot  be  revoked  on  the  ground  that  the  administrator 
has  failed  to  bring  in  his  account  (i),  for  the  Court  ought,  in 
the  first  instance,  to  take  sufficient  precautions  to  prevent 
maladministration  (fc).  Nor  will  the  Court  revoke  the  grant 
if  the  applicant  has  been  guilty  of  laches  and  acquiescence  in 
tho  first  grant  (Z)  . 

Where  a  next  of  kin  wishes  to  recall  a  grant  of  administra- 
tion with  the  will  annexed,  and  have  the  will  condemned  on  the 
ground  of  want  of  capacity,  the  proper  course  is  to  proceed  by 
action,  and  have  the  will  condemned  at  the  trial  (m). 

There  is  no  rule  that  a  creditor  cannot  apply  for  a  revoca- 
tion of  the  grant.  Thus,  where  the  administrator  had  dis- 
appeared and  the  next  of  kin  refused  to  renounce  or  to  apply 
for  a  grant,  the  Court  revoked  the  grant  on  the  application 
of  a  creditor  and  made  a  fresh  grant  to  him  (w)  . 

When  an  action  is  brought  for  revocation  of  a  grant  of 
probate  or  administration,  the  plaintiff  must  on  or  before 


(e)  Re  Chamberlain,  L.  R.   1  P.   &  D.  316;    Williams  v.  Evans  (1911), 
•J8  L.'  J.  Newspaper,  336. 

(/)  Ravenscroft  v.  Ritvenscroft,  1  Lev.  305. 

(g)  Offley  v.  Best,  1  Sid.  370. 

(A)  lie  Bradshaw,  13  P.  D.  18 ;  Re  French,  (1910)  P.  169. 

(t)  Hill  v.  Bird,  Style,  102. 

(k)  Thomas  v.  Butler,  1  Ventr.  217. 

(I)  Mohan  v.  Broughton,  (1900)  P.  56. 
'    (m)  Reg.  v.  Wallace,  29  L.  E.  Ir.  333. 

(n)  Re  French,  (1910)  P.  169. 
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issuing  his  writ  issue  also  a  citation  calling  upon  the  executor 
or  administrator  to  bring  the  grant  into  the  registry. 

As  to  the  consequences  of  the  revocation  of  a  grant,  it  is 
now  provided  by  sect.  77  of  the  Court  of  Probate  Act,  1857, 
that  where  probate  or  administration  is  revoked  all  payments 
made  bond  fide   to  an  executor  or   administrator   thereunder  Bond  fide 
before  the  revocation  are  a  legal  discharge;   and  by  sect.  78 


rto 
all  persons  making  a  payment  or  transfer  bond  fide  upon  anv  executor  or 

„,..  .  iiii       '     t  -n    i         %    administrator 

probate  or  letters  01  administration  shall  be  indemnmed  and  good.    — 
protected  in  so  doing,  notwithstanding  any  defect  or  circum- 
stance whatsoever    affecting  the  validity  of   such    probate  or 
letters  of  administration. 

It  is  further  provided  by  sect.  77  of  the  same  Act,  that  an  Right  of 

a—- 

executor  or  administrator  who  has  acted  under  a  grant  which  is  al^ujstrator 
subsequently  revoked   may  retain   and  reimburse  himself  in  to  rgimborse- 
respect  of  any  payments  made  by  him  which  the  person  to  payments. 
Iwhom  the  grant    is  afterwards    given  might   have    lawfully  I 
made. 

Sd~far  as  these  provisions  of  the  Court  of    Probate  Act,  Whether  acta 


1857,   do   not  extend,   an  act  done   by  an   executor  or  ad- 


J 


ministrator    acting    under    a    grant    which    is    subsequently  RofiTgtrod 

.         ,  .  ,  .  depend?!  on 

revoked    may    be   valid   or   invalid,   according   as    the   grant  wnetneTthe 
was    originally    void    or    voidable    only.      A    grant   will    be 
totally  void  if  it  was  obtained  in  derogation  ofTfie'Tight  vbuiabier 
o?  an  executor,   as   was   me  case  in   Jwmm^T^Cunnina- 

ham  (o),  whore  letters  of  administration  were  granteaaltnougn 


a  will  was  in  existence  appointing  an  executor,  who  therefore 
had  a  right  of  property  in  him  before  probate.  In  such  a  case 
the  acts  of  the  administrator  are  invalid,  save  so  far  as  pro- 
tected by  the  Court  of  Probalo  Art.  But  if  there  is  no  executor 
.whose  rights  are  infringed  by  the  granting  of  letters  of  ad- 
ministration, the  grant  is  merely  voidable,  and  in  such  a  case 
all  lawful  acts  done  by  the  administrator  are  valid,  in  spite  of 
a  subsequent  revocation.  Thus,  where  a  grant  of  administra- 
tion was  obtained  by  means  of  the  suppression  of  a  will  which 

(o)  2  Lev.  182  ;  followed  in  Ellis  v.  Ellis,  (1905)  1  Ch.  613. 
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appointed  no  executors,  it  was  held  that  a  sale  of  leaseholds  was 
not  rendered  invalid  by  the  subsequent  revocation  of  thel 
grant  (p). 

There  is,  however,  one  case  in  which,  though  tho  grant  was 
not  made  in  derogation  of  the  rights  of  an.  executor,  acts  of  the 
administrator  or  executor  will  bo  invalid  save  as  protected. by 
statute;  and  that  is,  when'  a  grant  is  revoked  by  the  Court 
of  Appeal  (p). 

(p)  Boxall  v.  Boxall,  27  C.  D.  220. 


CHAPTER  XVIII. 

STAMP  DUTIES. 
<V 

WHEN  detailing  the  steps  necessary  to  obtain  probate  of  a  will 
or  grant  of  letters  of  administration,  slight  reference  was  made 
to  payment  of  duties.  It  is  necessary  to  consider  now  what  are 
"  death  duties"  which  have  to  be  paid  to  the  Inland  Revenue. 
Strictly,  "  estate  duty  "  alone  claims  our  attention,  since  that 
is  the  only  duty  which  has  to  be  paid  before  a  grant  can  be 
obtained;  but  a  few  words  on  legacy  and  succession  duty  will 
be  necessary. 

Estate  Duty. 

On  obtaining  a  grant  of  probate  or  administration,  formerly  Duties  pay- 
probate  duty  was  payable  to  the  Inland  Revenue,  and  in  this  before^nd* 
term   were   included    the    "account   duty,"    imposed   by   the  August.  1894; 
Customs  and  Inland  Revenue  Acts,  1881  and  1888,  and  the 
"  temporary  estate  duty,"  imposed  by  the  Customs  and  In- 
land Revenue  Act,  1889.     Probate  duty  was  only  payable  on 
the  net  value  of  personal  property  locally  situate  in  this  country, 
and  is  still  payable  in  cases  where  the  deceased  died  on  or 
before  1st  August,  1894. 

With  regard  to  a  person  who  dies  after  1st  August,  1894,  a.nd°nor 
.   *  f?       *  '  since  that 

this  probate  duty  is  no  longer  payable,  but  instead  a  duty  date. 

established  by  the^Finance  Act,  1894.  and  known  as  "  estate 
duty."  is  payable,  not  merely  on  the  personal  property  of  tho 
deceased,  but  also  on  bis  ronl  prnporhv  fl^d  this  whether  it  ia 
settled  or  not  indeed  all  property  \\lii^li  iKi-ssoa— OIL. ig_dfiftmftd 
to  pass  on  the  death  of  sunh  p^rsoTj  i«  rmw  f-n 


(a]  Finance  Act,  1894  (57  &  58  Viet.  c.  30).  B.  1. 
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Properties  on  which  "  Estate  Duty  "  is  payable. 

The  following  property  passes  or  is  deemed  to  pass  on  death, 
and  is  therefore  subject  to  estate  duty:— 

(a)  Property  of  which  the  deceased  was  at  the  time  of 

death  competent  to  disposer^! Aperson  is  deemed 
competent  to  dispose  of  property  if  he  has  such  an 
Bgtate  or  interest  therein  or  such  general  power  as 

would,  if  he  were  *ni  juris,  enable  him  to  dispose  of 
me  property  including  a  tenant  in  tail  whether  in 
possession  or  not;  and  the  expression  "  general  power  " 
includes  every  power  or  authority  enabling  the  donee 
or  other  holder  thereof  to  appoint  or  dispose  of  pro- 
perty as  he  thinks  fit,  whether  exercisable  by  instru- 
ment inter  vivos  or  by  will,  or  both,  but  exclusive  of 
any  power  exercisable  in  a  fiduciary  capacity  under  a 
disposition  not  made  by  himself,  or  exercisable  as 
tenant  for  life  under  the  Settled  Land  Act,  1882,  or 
as  mortgagee  (c) ; 

(b)  Property  in  which  the  deceased  or  any  other  person  had 

an  interest  ceasing  on  the  death  of  the  doceased,Jtp  the 
extent  to  which  a  benefit  accrues  or  arises  by  the  cesser 
of  such  interest;  but  exclusive  of  property  the  interest 
in  which  of  the  deceased  or  other  person  was  only  an 
interest  as  holder  of  an  ollice,  or  recipient  of  the 
benefits  of  a  charity,  or  as  a  corporation  sole.  Estate 
duty  is  payable  under  this  head  even  though  the  inte- 
rest has  been  surrendered  to  the  remainderman  or 
reversioner,  whether  for  value  or  not,  unless  the  sur- 
render was  bond  fide  made  three  years  (or  one  year, 
if  made  for  public  or  charitable  purposas)  before  the 
death  of  the  deceased,  and  bond  fide  possession  was 
immediately  assumed  and  retained  by  the  remainder- 


(6)  Finance  Act,  1894  (57  &  58  Viet.  c.  30),  a.  2  (1)  (a). 
(1901)  1  K.  B.  228. 

(c)  Finance  Act,  1894,  s.  22. 


See  Re  Scott, 
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man  or  reversioner  to  the  entire  exclusion  of  the  life 
tenant  (d] ; 

(c)  Property  taken  as  a  donatio  mortis  causa  (e) ; 

(d)  Property  taken  under  any  gift,  whenever  made,  of  which 

property  bond  fide  possession  and  enjoyment  shall  not 
have  been  assumed  by  the  donee  immediately  upon 
the  gift  and  thenceforward  retained,  to  the  entire  ex- 
clusion of  the  donor,  or  of  any  benefit  to  him  by 
contract  or  otherwise,  but  no  duty  is  payable  if  subse- 
quently the  donor  is  entirely  excluded  at  least  three 
years  before  his  death  (/) ; 

(e)  Property  taken  under  a  disposition  purporting  to  operate  Gifts  inter 

as  an  immediate  gift  inter  vivos,  if  not  made  bond  ^jjjfojjj'tW/ T J 
fide  three  years,  or,  in  the  case  of  a  gift  for  publio  v^arH  before 
or   charitable   purposes,    twelve   months,  before   the  ~ 
death  of  the  deceased.    But  no  dutx  is  payable  if  the 
gift  was  made  in  consideration  of  marriage,  or  if  it 
was  part  of  the  normal  expenditure  of  the  deceased 
and  reasonable  having  regard  to  the  amount  of  his 
income  or  to  the  circumstances,  or  if  the  gift,  in  the 
case  of  any  donee,  docs  not  exceed  in  the  aggregate 
100/.  in  value  or  amounT^T^n^n^reestateauty  is 
^  payable  on  such  a  gift  it  must  be  paid  by  thejjgnee. 
and  he  has  no  right  to  recover  it  out  of  the  donor's! 
estate  (g) ; 

(f )  Any  property  which  the  deceased,  having  been  absolutely  Joint  owner-  /  /  \ 

entitled  thereto,  has  caused  or  may  cause  to  be  trans-  8|  Ppr°Per£y*v- 
ferred  to  or  vested  in  himself  and  any  other  person,  or 
has  purchased  or  invested  in  by  himself  alone  or  in    ' 
concert  or  by  arrangement  with  any  other  person,  EO 

(d)  Finance  Act,  1894,  s.  2  (1)  (b) ;  Finance  Act,  1900,  s.  11  ;  Finance  *?  C 
(1909-10)  Act,  1910,  s.  59. 

(e)  Finance  Act,  1894,  s.  2  (1)  (c),  as  read  with  sect.  38  of  the  Customs 
and  Inland  Revenue  Act,  1881. 

(/)  Finance  Act,  1894.  s.  2  (1)  (c),  as  read  with  sect.  38  of  the  Customs 
and  Inland  Revenue  Act,  1881,  sect.  11  of  the  Customs  and  Inland 
Revenue  Act,  1889,  and  sect.  59  of  the  Finance  (1909-10)  Act,  1910. 

(g)  Re  Foster,  Thomas  v.  Foster,  (1897)  1  Ch.  484. 
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Annuities. 


that  the  beneficial  interest  therein  passes  or  accrues 
by  survivorship  on  his  death  to  such  other  person  (A) ; 
(g)  Any  property  passing  under  any  past  or  future  settle- 
ment, made  by  deed  or  any  other  instrument  not 
taking  effect  as  a  will,  whereby  an  interest  in  such 
property  for  life  or  any  other  period  detcrminable  by 
reference  to  death  is  reserved,  either  expressly  or  by 
implication,  to  the  settlor,  or  whereby  the  settlor  may 
have  reserved  to  himself  the  right,  by  the  exercise  of 
any  power,  to  restore  to  himself  or  to  reclaim  the 
absolute  interest  in  such  property  (h) ; 

(h)  Any  annuity  or  other  interest  purchased  or  provided  by 
the  deceased,  either  by  himself  alone  or  in  concert  or 
by  arrangement  with  any  other  person,  to  the  extent 
of  the  beneficial  interest  accruing  or  arising  by  sur- 
vivorship or  otherwise  on  the  death  of  the  de- 
ceased (i) ; 

(i)  Property  out  of  the  United  Kingdom  if,  under  the  law 
in  force  on  the  1st  August,  1894,  legacy  or  succession 
duty  is  payable  in  respect  thereof,  or  would  be  so  pay- 
able but  for  the  relationship  of  the  person  to  whom  it 
passes  (fc) ;  that  is  to  say,  personalty  belonging  to  a 
pei>on  who  v,  a.-  domiciled  in  this  country,  or  person- 
alty vested  in  British  trustees  by  a  British  settle- 
ent(?).      Property   yithin   the  jurisdiction,  e.g., 
'oreign   bearer  bonds  marketable    here,  bears    e.-lak- 
duty  although  the  deceased  was  domiciled  abroad  (m).^  v*t 


(A)  Finance  Act,  1894,  s.  2  (1)  (c),  as  read  with  sect.  38  of  the  Customs 
and  Inland  Eevenue  Act,  1881,  and  sect.  11  of  the  Customs  and  Inland 
Eevenue  Act,  1889. 

(t)  Finance  Act,  1894,  s.  2  (1)  (d);  Lethbridye  v.  Att.-Oen.,  (1907) 
A.  C.  19. 

(&)  Finance  Act,  1894,  s.  2  (2). 

(I)  See  Att.-Oen.  v.  Jewish  rMontWiW  ^*tnrfffftVm,  (1901)  1  Q.  B.  123. 


m)  Wiruuur.  Att.-Gen.,  (1910)  A.  C.  27. 
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Properties  on  which  Estate  Duty  is  not  payable. 

Estate  duty  is  fl^  payable  on — 
-»  (1.)  The  whole  beneficial  estate  when  it  does   flgfr  exceed  Propertie 

100*.  (n).  " 

«-.  (2.)  Property  held  by  deceased  as  trustee  for  another  person, 
under  a  disposition  not  made  by  the  deceased,  or  under 
a  disposition  made  by  the  deceased  more  than  fcvabw 
monfcha  before  his  death  where  possession  and  enjoy- 
ment of  the  property  were  bond  fide  assumed  by  the 
beneficiary  immediately  upon  the  creation  of  the  trust 
and  thenceforward  retained  to  the  entire  exclusion  of 
the  deceased  or  of  any  benefit  to  him  by  contract  or 
ot  herwise  (o) . 

(3.)  Single  survivorship  annuity  not  exceeding  25?.  pur- 
chased or  provided  by  the  deceased  (p). 

(4.)  Pensions  and  annuities  paid  by  the  Indian  Government 
to  the  widows  and  children  of  its  officials  (g). 

(5.)  Church  patronage  not  sojd  00 . 

—  (6.)  Books,  pictures,  or  scientific  collections  bequeathed  for 
national  or  municipal  purposes,  or  to  an  university, 
provided  that  they  appear  to  the  Treasury  to  be  of 
national^cientificorhistoricinterest  (s) . 
_  (7.)  Estates  of  common  seamen,  marines,  or  soldiers  dying 
in  the  service  of  his  Majesty  (t). 

(8.)  Property  settled  by  one  spouse  on  the  other  by  a  dis- 
position taking  effect  Jjefore  the  2nd  August,  1894, 
and  reverting  to  the  survivor  (M)  . 

(9.)  Reversionary  interests  bond  fide  sold  or  mortgaged 
for  full  consideration  before  the  2nd  August, 
1894  (a). 

(n)  Finance  Act,  1894,  SB.  8  (1),  17. 
(o)  Ibid.  s.  2  (3). 
(p)  Ibid.  s.  15  (1). 
(7)  Ibid.  s.  15  (3). 

(r)  Ibid.  s.  15  (4),  as  read  with  sect.  24  of  the  Succession  Duty  Act, 
1853. 

(«)  Ibid.  B.  15  (2). 
(<)  Ibid.  s.  8  (1). 
(w)  Ibid.  s.  21  (5). 
(x)  Ibid.  s.  21  (3). 

*-<X  <X*Axa^o^ 
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(10.) 


(12.) 


(13.) 

(14.) 

(15.) 


(16.) 


Property  passing  by  virtue  of  bond  fide  purchase  for 
full  consideration  (y] . 

Settled  property  on  which  estate  duty  has  been  once 
paid  since  the  date  of  the  settlement  (z) .  But  pay- 
ment of  duty  in  respect  of  an  interest  in  expectancy 
on  the  death  of  a  person  other  than  the  settlor  is 
not  to  be  treated  as  payment  in  respect  of  settled 
property  for  this  purpose  (a). 

rcrxonnl  pruj.ei-Iv  si  tiled  l>y  a  \\illor  disposition  nuido 
by  a  person  dying  before  the  2nd  August,  1894,  in 
respect  of  which  the  probate  and  account  duties  have 
been  paid,  unless  the  person,  on  whose  death  (after 
the  1st  August,  1894)  the  property  passed,  was  com- 
petent to  dispose  of  the  property  at  the  time  of  his 
death,  or  had  been  so  competent  at  any  time  after  the 
will  or  disposition  took  effect  (6).  But  payment  in 
respect  of  an  expectant  interest  is  not  sufficient  (a) . 
Dajnages  recovered  under  the  Fatal  Accidents  Act, 
1846  (c). 

The  value  of  desperate  and  doubtful  debts  (d). 
Property  which  has  been  settled  by  a  person  on  himself 
for  life,  and  after  his  death  on  any  other  persons  with 
an  ultimate  reversion  of  an  absolute  interest  or  abso- 
lute power  of  disposition  to  the  settlor,  is  not  deemed 
to  pass  to  the  settlor  on  the  death  of  any  such  other 
person,  by  reason  only  that  the  settlor,  being  then  in 
possession  of  the  property  as  tenant  for  life,  becomes, 
in  consequence  of  such  death,  entitled  to  the  imme- 
diate reversion,  or  acquires  an  absolute  power  to  dis- 
pose of  the  whole  property  (e). 
roperty,  a  life  interest  in  which  has  been  conferred  on 
another,  and  in  which  the  disponer  has  retained  no 


(y)  Finance  Act,  1894,  s.  3  (1). 

(z)  Ibid.  s.  5  (2),  to  be  read  with  sect.  13  of  Finance  Act,  1898. 
(a)  Finance  (1909-10)  Act,  1910,  8.  55. 

(i)  Finance  Act.  1894,  s.  21  (1) ;   Att.-Oen.  v.  Londesborough,  (1905) 
1  K  B.  98. 

(c)  9&  10  Viet.  c.  93. 

(d)  Moses  v.  Grafter,  4  C.  &  P.  524. 

(e)  Finance  Act,  1896  (59  &  60  Viet.  c.  28),  s.  14. 
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(17.) 


benefit  except  subject  to  the  life  interest  of  the  other, 
is  not  deemed  to  pass  to  the  disponer  on  the  death  of 
that  other;  provided  that  no  other  interest  was  created 
by  the  same  disposition,  and  that  the  person  taking 
the  life  interest  had  not  at  any  time  prior  to  the 
disposition  been  himself  competent  to  dispose  of  the 
property  (/). 
Real  or  leasehold  property,  to  the  rents  and  profits  of 


which  the  deceased  was  entitled  in  right  of  his  wife, 
is  not  deemed  to  pass  tb  her  on  his  death  in  her 
lifetime  (g}. 

»^(1S.)  Pictures,  prints,  books,  &c.  of  national,  scientific,  his- 
toric or  artistic  interest,  whether  settled  or  not,  are 
exempt  from  estate  duty  until  they  are  sold  (Ji).  4 
(19.)  Where  a  soldier  or  sailor  dies  from  wounds  inflicted, 
accident  occurring,  or  disease  contracted,  while  on 
active  service  against  an  enemy,  whether  on  sea  or 
land,  the  Treasury  may  remit  the  whole  or  part  of 
the  duty,  not  exceeding  150?.,  payable  by  his  widow 
or  lineal  descendants,  provided  the  total  value  for  the 
purpose  of  estate  duty  of  the  property  passing  to 
them  does  not  exceed  5,000?.  (i). 

Deductions  Allowed. 

Estate  duty  (except  where  the  estate  is  sworn  as  under  the 
value  of  300?.  or  500Z.,  within  the  meaning  of  sect.  16  of  the 
Finance  Act,  1894,  post,  p.  164)  is  paid  on  the  net  value,  after 
allowing  for  reasonable  funeral  expenses,  and  for  debts  and 
incumbrances;  but  no  allowance  is  made— 

(a)  For  debts  incurred  by  the  deceased,  or  incumbrances  Deductions 
created  by  a  disposition  made  by  the  deceased,  unless 
such  debts  or  incumbrances  were  incurred  or  created 
bond  fide  for  full  consideration  in  money  or  money's 
worth  wholly  for  the  deceased's  own  use  and  benefit 
and  take  effect  out  of  his  interest;  nor 

(/)  Finance  Act,  1896,  s.  15(1). 

(0)  I  hid.  s.  15  (4). 

(A)  Ibid.  s.  20,  as  extended  by  sect.  63  of  Finance  (1909-10)  Act,  1910. 

(1)  Finance  Act,  1900  (63  Viet.  c.  7),  s.  14. 

G. — P.D.&A.  M 
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(b)  For  any  debt  or  incumbrance  incurred  or  created  in  the} 
v»v  purchase  of  an  interest  in  expectancy  in  any  pro-  'jr 

perty  passing  on  the  deceased's  death,  if  the  person 
whoso  expectant  infrereqt  i^  purchased  becomes  en- 
titled to  the  property;  nor 

(c}  For  any  debt  in  respect  whereof  there  is  a  right  to  reim- 
V       bursement   from  any  other  estate  or   person,  unless 
»       such  reimbursement  cannot  be  obtained;  nor 
(d)|Moro  than  once  for  the  same  debt  or  incumbrance  charged 

I  upon  different  portions  of  the  estate; 
and  any  debt  or  incumbrance  for  which  an  allowance  is  made 
shall  be  deducted  from  the  value  of  the  land  or  other  subjects 
of  property  liable  thereto  (fc).  An  incumbrance  may  be  created 
bond  fide  although  the  object  of  creating  it  was  to  avoid  pay- 
ment of  estate  duty  (V).  The  amount  of  any  increment  value 
payable  may  be  deducted  as  if  it  were  a  debt  (rn). 


Valuation  of 

property 

generally. 


Aggregation 
of  property. 


Mode  of  Valuing  the  Property. 

,'  The  principal  value  of  any  property  is  in  most  cases  esti- 
mated to  be  the  price  which,  in  the  opinion  of  the  Commis- 
sioners, such  property  would  fetch  if  sold  in  the  open  market 
at  the  time  of  the  death  of  the  deceased,  and  no  reduction  is 
allowed  on  account  of  the  estimate  being  made  on  the  assump- 
tion that  the  whole  of  the  property  is  to  be  placed  on  tho 
market  at  one  and  the  same  time.  But  if  it  is  proved  th;ut 
the  property  has  depreciated  by  reason  of  the  death  of  the 
deceased,  the  Commissioners  are  to  take  such  depreciation  into 
account  (ri). 

The  Rate  of  Estate  Duty. 

For  determining  the  rate  of  estate  duty  to  be  paid  on  any 
property,  all  the  property  on  which  estate  duty  is  payable  must 
be  aggregated  so  as  to  form  one  estate,  except  where  the 

(k)  Finance  Act,  1894,  s.  7  (1),  as  amended  by  sect.  57  of  the  Finance 
(1909-10)  Act,  1910. 

(/)  Att.-(ien.  v.  RicJummd.  (1909)  A.  C.  466. 

(tn)  Finance  (1909-10)  Act,  1910,  s.  62. 

(«)  Finance  Act,  1894,  s.  7  (5),  as  amended  by  sect.  60  of  the  Finance 
(1909-10)  Act,  1910. 
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) 
deceased  never  had  an  interest  iii  the  property,  or  where  the  net 

value  of  the  property,  real  and  personal,  exclusive  of  property 
settled  otherwise  than  by  the  will  of  the  deceased,  does  not; 
exceed  1,OOOZ.,  orJAvhere  the  property  was  settled  by  some 
person  who  died  before  the  2nd  August,  1894,  in  such  a  way 
that  it  would  have  been  liable  to  estate  duty  on  the  settlor's 
death  had  he  died  on  or  after  that  date.  In  these  three  cases' 
the  properties  form  estates  by_themselyes,  and  the  duty  is  levied 
at  the  proper  rate  on  their  principal  value  (o).  All  income 
accrued  upon  the  property  at  the  date  of  the  death  must  be 
included  (p),  but  the  property  is  not  to  be  aggregated  more  than 
onco  (q) . 

The  duty  is  thus  payable  usually  on  the  total  value,  and  the 
rate  of  duty  is  graduated,  that  is,  varies  in  accordance  with  the 
value  of  the  estate,  with  the  object  of  burdening  larger  estates) 
more  heavily  than  smaller  ones.  The  present  rates  of  duty 
under  sect.  54  of  the  Finance  (1909-10)  Act,  1910,  are,  in  the 
case  of  a  person  dying  on  or  after  30th  April,  1909:  — 


Where  the  Principal  Value  of  the  Estate 


Exceeds 

£ 

£100  and  does  not  exceed           £500 

1 

500 

1,000 

2 

1,000 

5,000 

3 

5,000 

10,000 

4 

10,000 

20,000 

5 

20,000 

40,000 

G 

40,000 

70,000 

7 

70,000 

100,000 

8- 

100,000 

150,000 

9 

150.000 

200,000 

10 

200,000 

400,000 

11 

-100,000 

600,000 

12 

600,000 

800,000 

13 

800,000 

1,000,000 

14      / 

1,000,000  - 

15   Ht>  J 

Estate  Duty  shall  be 

payable  at  the  Rate 

per  cent,  of 


Rates  of  duty. 


(o)  Finance  Act,  1894,  ss.  4,  16  (3);  Finance  Act,  1900,  s.  12;  Finance 
Act,  1907,  s.  16. 

(  p)  Finance  Act,  1894,  s.  6  (5). 
(?)  Ibid.  s.  7  (10). 

M  2 
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Interest  on 
estate  duty, 
3/.  per  cent. 


Where  estate 
does  not 
exceed  100/. 


Where  estate 
does  not 
exceed  300 /., 

aud  500/. 


Where  estate 
dors  not  ex- 
ceed l.OOO/. 


This  is  subject  to  sect.  16  of  tho  Act  of  1894,  which  makes 
provision  for  a  fixed  sum  being  payable  in  certain  cases  of 
"small  cstatrs." 

Formerly,  fractions  of  1001.  were  disregarded  for  the  purpose 
of  determining  both  the  rate  and  the  amount  of  duty  (r);  but, 
in  the  case  of  persons  dying  on  or  after  the  9th  April,  1900, 
the  duty  is  paid  on  the  exact  amount  (s). 

Interest  at  three  per  cent,  on  the  estate  duty  is  payable  from 
the  date  of  the  death  up  to  the  date  of  the  delivery  of  the  Inland 
Revenue  affidavit  or  account  (/);  but  this  does  not  apply  where 
the  estate  is  sworn  as  not  exceeding  300/.  or  500/.,  provided  the 
duty  of  3l)«.  or  50*.  required  in  such  cases  is  paid  within  twelve 

months  (w). 

/ 

Small  Estates. 

Where  the  netvaluo  of  the  property  of  a  deceased  person 
does  oot  egoeed  100£.,  no  duty  of  any  sort  is  payable. 

Where^the  gross  value  of  the  property  of  a  deceased  person 
(exclusive  of  property  settled  otherwise  than  by  his  will)  does 
not  exceed  300?.,  the  payment  of  a  duty  of  30.9.  and  15.-?.  for 
IgBB.  and,  where  the  gross  value  (exclusive  as  aforesaid)  does  not 
exceed  500  j.,  the  payment  of  50s.  for  duty  and  15s.  for  fees, 
frees  the  estate  from  all  further  duty — fly^  j«  tn  aay1  nn  settle- 
ment r-tate,  legacy  or  succession  duty  will  be  payable  by  the- 
beneficiaries  to  whom  the  property  passes.  If,  subsequently,  it 
is  discovered  that  the  property  is  above  the  value  of  300L  or 
500/.,  as  the  case  may  be,  the  extra  duty  or  duties  become 
payable,  but  allowance  may  be  made  of  the  fixed  duty  already 
paid  (x). 

Agd  where  the  net  value  of  the  property  of  a  deaeased  person 
(exclusive  of  property  settled  otherwise  than  by  his_will)  does 

(r)  Finance  Act,  1896,  s.  17. 
(«)  Finance  Act,  1900.  s.  13. 
(<)  Finance  Act,  1894,  s.  6  (6). 
(u)  Ibid.  B.  16  (5). 

(x)  Ibid.  s.  16  (1),  as  read  with  sects.  33,  35  and  36  of  the  Customs  and 
Inland  Revenue  Act,  1881,  and  sect.  14  of  the  Revenue  Act,  1903. 
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AY. 


' 


not  exceed  1,000?.,  the  payment  of  estate  duty  frees  the  estate 
from  all  further  duty_— that  is  to  say,  no  settlement  estate  duty 
and  no  legacy  or  succession  duty  are  payable  by  the  bene- 
ficiaries (y} . 

The  Payment  of  Estate  Duty,  t  ur*  Wxec^tx^*-*  . 

Estate  duty  is  a  stamp  duty  collected  and  recovered  in  the  The  recovery 
following  way  (z) .  of  the  dnfcy- 

The  duty  on  personal  property,  wheresoever  situate,  of  which 
the  deceived  was  i  Qeten^odispose  at  his  death,  must  be  paid 
by  the  executor  or  administrator  on  applying  for  probate  or  JH?.^  tf 
ad  ministration! and  so  far  as  the  property  passes  to  the  executor  *=*"- 
as  suoh.  the  duty  will  come  out  of  the  residuary  personal  estate,1* 
fn_tlie  absence  of  a  contrary  direction  contained  in  the  will  (a),  \ 
and,  if  the  residue  is  not  sufficient,  the  other  properties  of  the 
deceased  mast  be  used  to  pay  it  in  the  same  order  of 
administration  as  they  are  used  for  payment  of  debts  (6). 
Thus,  the  executor  must  pay  the  duty  on  leaseholds  out 
of  the  residue,  even  though  they  are  specifically  be- 
queathed by  the  will  (c) .  He  must  also  pay  the  estate 
duty  on  a  legacy  settled  by  the  testator's  will  out  of  residuary 
personal  estate  (d) ;  but  the  settlement  estate  duty  thereon  is, 
unless  the  will  contains  an  express  provision  to  the  contrary, 
payable  out  of  the  settled  legacy  (e) .  Porsonalty/TUjpointed 
S-bj  will  in  exercise  of  a^genej^tl  power  of  appointment  has  been 
held  by  the  Court  of  Appeal,  after  considerable  difference  of 
judicial  opinion,  to  pass  to  the  executor  as  such,  so  that  in  the 
absence  of  a  contrary  direction  in  the  will,  the  residue  must 
bear  the  estate  duty  on  it  (fV  ltn*4  lA^rf  <J Arfv/vi  u/t^JtJtA^ 


§/ 


TP 


*., 

, 


(//)  Finance  Act,  1894,  ».  16  ('_>). 

,  (IfflP 


'  (a]  Ibid.  s.  6  f2).  and  s. 

Fallen,  P 
Re.  Culverhoute,  (1896)  2 


(d)  Gribble  v.  Webber,  (189(5)  1  Ch.  914. 

(e)  Finance  Act,  1896,  8.    19.     Sec  Re  Gibbs,   Thorn,   \.   O'iMs,  (1898) 
.  625. 

,  (1909)  1  Ph.  20.    #e 
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On  other  rfhe  executor  may  also  pay  the  duty  on  other  property  which 

by  virtue  of  any  testamentary  disposition  of  the  deceased  is 
under  liis  control,  and  also  on  property  not  under  his  control, 
e.g.,  settled  property,  but  in  this  last  case  only  if  the  persons 
accountable,  i.e.,  the  trustees,  so  request  him(gf).     The  Land 
Transfer  Act,  1897,  which  makes  the  real  estate  vest  in  the-per- 
sonal  representative,  has  not  affected  the  payment  of  the  duty 
on  real  estate,  so  that  the  executor  is  not  bound  to  j>ay  thef 
estate  duty  before  obtaining  probate,  and  thejduty^  must_be 
borne  by  the  devisee  or  heir,  not  by  the  residuary  legatee,  in  the 
rv,    *4  v*^*^Ji»         absence  of  a  contrary  direction  in  the  will  (h^f'  If  the  executor 
^  J£uUj  vr«M*-*    does   on   request   of   the   beneficiary  pay  the  duty,  it  is  re- 
payable by  the  trustees  or  owners  of   the  property,  or  by  ai 
^T     person  entitled  to  a  sum  of  money  charged  on  the  property  (i) ; 
and  for  the  purpose  of  pftYJjpg  ft*e  estate  duty  on  any  property 
@£jbbe  executor  or  administrator  may  raise  the  money  by  a  sale, 
or  moi'tira^e,  or  terminable  charge  on  the  property,  whether 
''  i-  vi'-lnl  in  him  or  not  (k}. 

If  the  executor  or  administrator  does  not  know  the  value  of 
any  property  liable  to  duty,  his  Inland  Revenue  affidavit  must 
so  state,  and  undertake  to  bring  in  an  account  thereof  when  the 
value  is  ascertained  and  to  pay  the  duties  thereon  (Z) . 

The  duty,  so  far  as  not  paid  by  the  executor,  is  to  be  collected 
r.A.  «9tvxi)uPon  an  account  setting  forth  the  particulars  of  the  property 
and  delivered  to  the  commissioners  within  six  months  after  the 


Payment  of  death  by  the  person  accountable  (m) ;  but  the  duty  due  upon  an 
account  of  real  property  may,  at  the  option  of  the  person  de- 
livering  the  account,  be  paid  by  pi^lit  r^ual  yearly  instalments, 
or  sixteen  half-yearly  instalments,  with  interest  at  the  rate  of 
tEreo  per  cent,  per  annum  from  the  date  at  which  the  first 
instalment  is  due,  and  the  first  instalment  shall  be  due  at  the 

(g)  Finance  Act,  1894,  s.  G  (2). 

(/*)  60  &  61  Viet.  c.  65,  8.  5  ;  Re  Palmer,  (1900)  W.  N.  9.  As  to  what 
is  a  contrary  direction,  see  Re  CJemoii'.  (1900)  2  Oh.  182;  R<  Treasure, 
(1900)  2  Oh.  648.  *^  fc/Vca  *&*•«* 

(0  Finance  Act,  1894,  88.  9  (4),  14  (1). 

(*)  Ibid.  s.  9  (5). 

(f)  Ibid.  s.  6  (3). 

(/»)  Ibid.  s.  6  (4). 
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expiration  of  twelve  months  from  the  death,  and  the  interest 
on  the  unpaid  portion  of  the  duty  shall  be  added  to  each  instal- 
ment, and  paid  accordingly;  but  the  duty  for  the  time  being 
unpaid,  with  such  interest  to  the  date  of  payment,  may  be  paid 
at  any  time,  and  in  case  the  property  is  sold,  shall  be  paid  on 
completion  of  the  sale  (ri)  .  In  the  case  of  timber,  trees  and 
wood,  thettgh  their  value  is  to  be  aggregated  with  the  rest  of 
the  estate  for  the  purpose  of  ascertaining  the  rate  of  duty  pay- 
able, -/the  duty  is  not  to  be  paid  thereon,  but  is  to  be  paid  oni 
the  net  moneys  received  from  time  to  time  from  the  sale  thereof, 
when  felled,  and  the  owners  or  trustees  of  the  land  are  to  pay 
the  duty  when  such  moneys  are  received;  but  if  the  timber,  &c. 
is  sold  either  with  or  apart  from  the  land,  estate  duty  is  to  be 
paid  on  the  principal  value  (o)  . 

The  executor  or  administrator  must  specify  in  appropriate  For  what  duty 
accounts  annexed  to  the  Inland  Revenue  affidavit  all  the  pro- 
perty  in  respect  of  which  estate  duty  is  payable  upon  the  death! 
of  the  deceased,  and  is  accountable  for  the  estate  duty  in  respect      _ 


of  all  personal  property  wheresoever  situate,  of  which  the^de-  ^-  M« 


reused  was  competent  Jj)_disj3os_e_  at  his  death,  but  is  not  liable  »T^ 


any  duty  in  excess  of  the  assets  which  he  has  reoeived^aa, 
execuj^r,  or  might  but  for  his  own  neglect  or  default  have       <Y  ft 
received  (p) . 

K*. 
When  the  executor  is  not  accountable  for  &e  estate  duty,  Account- 

,  ,      , ,     »  ability,  where  ^*^ 

every  person  to  whom  any  property  passes  on  death  lor  any  executor  not 


beneficial  interest  in  possession,  and  also,  to  the  extent  of  the.  a-|uo 

property  actually  received  or  disposed  of  by  him,  every  trustee,  son  tojghom  u  /** 

guardian,  committee,  or  other  person  in  whom  any  interest  in  p™]^8  ^ne. 

the  property  so  passing,  or  the  management  thereof,  is  at  any  fifiialljuj«»d 

i   /          i     •  i     •!•«.  o  INI  also  of  trus- 

time  vested  (not  being  a  mere  agent  or  bailift  for  another),  and  f^Jjo.' 
every  person  in  whom  the  same  is  vested    in  possession    by 
alienation  or  other  derivative  title,  not  being  a  purchaser  for 


(w)  Finance  Act,  1894,  s.  6  (8). 

(o)  Finance  (1909-10)  Act,  1910,  s.  61. 

(p)  Finance  Act,  1894,  s.  8  (3). 


Postpone- 
ment of 
payment. 


Appeals. 
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\iilur  \\itlioiit  notice  <i  .  i-  accountable  lor  ill.-  estate  duty  on 
the  property,  and  must,  within  the  time  required  (r),  deliver  to 
the  commissioners  and  verify  an  account  of  the  property  (s). 

Wilful  jailure  to  comply  with  these  provisions  subjects  the 
party  guilty  to  a  penalty  of  100Z.  (t). 

\Vheii  thr  estate  duly  rannot-  uithout  excessive  sacrili  e  l>  • 
raised_at  once,  the  commissioners  may  allow  payment  to  bo 
pjostponed  for  such  period,  to  such  extent,~ani  on  payment  of 
such  interest  not  exceeding  four  per  cent,  or  any  higher  interest 
yielded  by  the  property,  and  on  such  terms,  as  they  think 
fit(w);  and  in  the  case  of  realty  and  leaseholds  they  may,  on 
request,  accept  part  of  the  property  in  specie  (x) . 

Any  person  aggrieved  by  the  act  of  the  commissioners  as  to 
the  repayment  of  excess  of  duty  paid,  or  by  the  amount  of  duty 
claimed,  may  appeal  to  the  High  Court,  or^  where  the  value  of 
the  property  in  respect  of  which  the  dispute  arises  doss  not 
exceed  10^000?.,  to  the  local  county  court  (//).  The  method  of 
appeal  is  regulated  by  the  Finance  Rules,  1894.  If,  however, 
the  question  in  dispute  is  as  to  the  value  of  real  or  leasehold 
property,  the  appeal  is  to  the  referee*  appointee!  under  Part  I. 
nfthc  Finance  1!>.  )!)-!<)  Act,  1910  (»). 

Some  Miscellaneous  Points. 

Estate  duty  in  respect  of  an  "  interest  in  expectancy  "  (that 
is,  "remainders,"  "reversions,"  and  other  future  interests  in 
property,  other  than  reversions  expectant  upon  the  determina- 
tion of  leases  (a)),  _is_t_o  !>•  paid,  at  the  option  of  the  person 

(•/)  Finance  Act,  1894,  s.  8  (18). 
(r)  See  s.  6  (4),  tupra. 
(«)  Ibid.  s.  8  (4). 
(t)  Ibid.  s.  8  («). 
(u)  Ibid.  s.  8  (9). 

(z)  Finance  (1909-10)  Act,  1910,  s.  .*>6.  This  applies  also  to  succession 
duty. 

(y)  Finance  Act,  1S94,  s.  10;  and  sect.  22  of  Finance  Act,  1896. 
(z)  Finance  (1909-10)  Act,  1910,  s.  60  (3). 
(«)  Finance  Act,  1894,  s.  22  (j). 
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accountable  for  the  duty,  either  with  the  duty  in  respect  of  the 
yesfc  of  ifce  estate  or  when  the  interest  f alTs  Into  possession,  and 
ifthejduty  is  not  paid  with  the  estate  duty  in  respect  of  the  rest 
of  the  estate,  then — 

(a)  for  the  purpose  of  determining  the  rate  of  estate  duty  in 

j  respect  of  the  rest  of  the  estate  the  value  of  the  inte- 
/rest  is  its  value  at  the  date  of  the  death  of  the  de- 
ceased; and 

(b)  the  rate  of  estate  duty  in  respect  of  the  interest  when  it 

falls  into  possession  is  calculated  according  to  the 
value  when  it  falls  into  possession,  together  with  the 
value  of  the  rest  of  the  estate  as  previously  ascer- 
tained (&). 

Where  too  much  estate  duty  has  been  paid,  the  commissioners  Overpaid 
are  to  repay  the  excess,  and  (if  the  over-payment  was  due  to  «i/' 
over-valuation  by  the  commissioners  themselves)  with  interest 
at  three  per  cent,  per  annum  (c). 

On  real  property  the  estate  dirty,  is  ajfrrst  charge  (except  as  How  far  the 
against  a  bond  ftde  purchaserjT^J^^S  owner  paying  the  JH^PK?"* 
estate  duty  is  entitled  to  a  ctiarge  on  the  property;  and  capital  perty. 
money  under  the  Settler!  L;m<l   Acts  may  bo  used  in  paying 
estate  duty  (d) . 

When  the  full  estate  duty  has  boon  paid  us  required,  the  Certificate 
commissioners  must.^iyj  a  certificate  to  that  effect,  which  will, 
in  the  absence  of  fraud  (or,  oven  if  there  is  fraud,  as  far  as  a 
bond  fide  purchaser  is  concerned),  discharge  the  property  from 
any  further  claim  (e). 

Where  there  is  difficulty  in  assessing  the  amount  of  duty  or  Powers  of 
duties  payable,  powers  of  composition  are  conferred  on  the  com- 
missioners  (/). 

(b)  Finance  Act,  1894,  s.  7  ((5). 

(c)  Ibid.  s.  8  (12). 

(d)  Ibid.  8.9(1),  (6),  (7). 

(e)  Ibid.  s.  11. 
(/)  Ibid.  s.  13. 
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Settlement  Estate  Duty. 

Settlement  It  has  been  already  stated  that  settled,  as  well  as  unsettled, 

uty:     property  bears  estate   duty.      In    addition,    settled    property; 

sometimes  bears  a  further  duty  known  as  "  settlement  estate 

duty,"  and  this  duty  is  at  the  uniform  rate  of  1\vo  per  cent.  (#). 

On  what  pro-       On  the  subject  of  settlement  estate  duty,  sect.  5  of  the  Act 

perty  payable.      „  -  QrM  '  •    •• 

of  1894  enacts: 

(1)  Where  property  in  respect  of  which  estate  duty  is  leviable 
is  settled  by  the  will  of  the  deceased,  or  having  been  settled  by 
some  other  disposition  passes  under  that  disposition  on  the  death 
of  the  deceased  to  some  person  not  competent  to  dispose  of  the 
property,— 

(a)  a  further  estate  duty  (called  settlement  estate  duty)  on 

the  principal  value  of  the  settled  property  shall  be 
levied,  except  where  the  only  life  interest  in  the  pro- 
perty  after  the  death  of  the  deceased  is  that  of  a  wife 
or  husband  of  the  deceased;  but 

(b)  during  the  continuance  of  the  settlement,  the  settlement 

estate  duty  shall  not  be  payable  more  than  once. 
If  estate  duty  has  already  been  paid  in  respect  of  any 
settled  property  since  the  date  of  the  settlement,  the  estate  duty 
shall  not,  nor  shall  any  of  the  duties  mentioned  in  the  fifth 
paragraph  of  the  first   schedule    to    this    Act  (i.e.,  the   one 
"  .AlO»\per  cent,  legacy  and  succession  duties),  be  payable  in  respect 
:   thereof,  until  the  death  of  a  person  who  was  at  the  time  of  his 
death,  or  had  been  at  any  time  during  the  continuance  of  the 
settlement  competent  to  dispose  of  sueh  property,  and  (by  the 
Finance  Act,  1898  (A))  who,  if  on  his  death  subsequent  limita- 
tions under  the  settlement  take  effect  in  respect  of  such  pro- 
perty, was  sui  juris  at  the  time  of  his  death,  or  had  been  sui 
juris  at  any  time  while  so  competent  to  dispose  of  the  property. 
(3)  In  the  case  of  settled  property,  where  the  interest  of  any 
person  under  the  settlement  fails  or  determine?  by  reason  of  his 

(</)  Finance  (1909-10)  Act,  1910,  s.  54.     In  the  case  of  persons  dying 
e  30th  April,    1909,  it  was  one  per  cent.  (Finance  Act,   1894, 

(A)  61  &  62  Viet.  c.  10,  s.  13. 
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death  before  it  becomes  an  interest  in  possession,  and  subsequent  I 
limitations  under  the  settlement  continue  to  subsist,  the  pro- 1 
pertj'  shall  not  be  deemed  to  pass  on  his  death. 

(4)  Any  person  paying  the  settlement  estate  duty  payable 
under  this  section  upon  property  comprised  in  a  settlement, 
may  deduct  the  amount  of  the  ad  valorem  stamp  duty  (if  any) 
charged  on  the  settlement  in  respect  of  that  property. 

(5)  Where  any  lands  or  chattels  are  so  settled,  whether  by 
Act  of  Parliament  or  royal  grant,  that  no  one  of  the  persons 
successively  in  possession  thereof  is  capable  of   alienating  the 
same,  whether  his  interest  is  in  law  a  tenancy  for  life  or  a 
tenancy  in  tail,  the  provisions  of  this  Act  with  respect  to  settled 
property  shall  not  apply,  and  the  property  passing  on  the  death 
of  any  person'  in  possession  of  the  lands  and  chattels  shall  be 
the  interest  of  his  successor  in  the  lands  and  chattels,  and  such 
interest  shall  be  valued,  for  the  purpose  of  estate  duty,  in  like 
manner  as  for  the  purpose  of  succession  duty. 

On  "  small  estates  "  no  settlement  estate  duty  is  payable  (i 
nor  is  it  payable  on  property  settled  by  a  disposition  which  has 
Taken  effect  before  the  2nd  of  August,  1894  (fe).  Where  it  is 
payable,  the  duty  must  be  borne  by  the  settled  property^  even 
in  the  case  of  personalty  settled  by  the  will  of  the  deceased, 
unless  the  will  contains  an  express  provision  to  the  contrary  (7). 

Legacy  Duty  Act,  1796  (36  Geo.  3,  c.  52). 
Not  only  must  the  executor  or  administrator  see  to  the  due  Executor 

responsible 

payment  of  estate  duty,  but  he  should  also  sec  that  any  legacy  forietfacg 
duty  payable  in  respect  of  any  property  which  passes  through  -ii/' 
his  hands  is  duly  paid,  since  he  is  personally  liable  to  the 
Crown  for  the  duty,  except  in  a  few  special  cases  (m) .     He 
is  not,  howftvftr,  nnlaaa  h,e  retains  tho  property  as  trustee  under 


(i)  Supra,  p.  164. 

(/.-)  Finance  Act,  1894,  s.  21  (4). 

(I)  Finance  Act,  189(>,  ss.  19.  As  to  expivss  provision  to  the  contrary, 
gee  Re  Oat/ley,  (1904)  2  Oh.  781,  and  cases  there  cited;  lie  Turnbttll,  (l!M)f>) 
1  Ch.  726. 

(m)  Legacy  Duty  Act,  1796,  s.  6.  For  exceptions,  sec  sects.  9, 13  and  14 
of  the  Act. 
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j^ft  will.  ftftgniiubtMn  fnr  snorosainn  duty,  his  duty  being  to  hand 
the  property  over  to  the  persons  beneficially  entitled  or  their 
trustees,  who  then  become  accountable  (w). 

In  most  cases  the  payment  of  the  estate  duty  does  not  free 
the  estate  from  legacy  and  succession  duties.  In  some  eases, 
however,  it  does,  namely:— 

1(1)  When  the  gross  value  of  the  estate  does  not  exceed  '3001. 
(2)  When  the  gross  value  of  the  estate  does  not  exceed  5001. 
(3)  When  the  net  value  of  the  estate  does  not  exceed  1,OOOZ. 

^  (4)  Sometimes  when  the  property  passes  to  the  husband  (or 

wife)  or  a  lineal  descendant  or  ancestor  of  the  de- 
ceased. The  husband  (or  wife)  of  a  person  who  died 
before  the  30th  April,  1909,  never  had  to  pay  legacy 
or  succession  duty,  nor  did 


descendant  pay  such    duty  in    respect    of   property 
chargeable  with  estate  duty.     Now,  howp.vnr,  if  the 
•K  deceased  died  on  or  after  that  date  such  persons  will 
have     to    pay    legacy  or    succession  _  d^ty,    except 
(a)  where  tne  principal  value  of  the  property  in  re- 
spect of   which  estate  duty  is   payable  (other   than   \ . 
certain  specified  property)  does  not  exceed  15,OOOZ., 
whatever  may  be  the  value  of  the  legacy  or  succession; 
or  (b)  where  the  amount  or  value  of  the  legacy  or\ 
succession,  together  with  any  other  legacies  or  sue-  I 
cessions  derived  by  the  same  person  from  the  testator,  I  *  • 
intestate,    or    predecessor    doos    not   exceed    1,0007.,  / 
whatever  may  be  the  principal  value  of  such  property; 
or  (c)  where  the  person  taking  the  legacy  or  succession  \ 
is  the  widow  or  infant  child  of  the  testator,  &c.  and    \ 
the  amount  or  value  of  the  legacy  or  succession  to-    M- 
gether  with  any  other  legacies  or  successions  derived   I 
by  the  same  person  from  the  testator,  &c.  does  not  / 
exceed  2,0001.,  whatever  may  be  the  principal  value  ' 
of  the  estate  (o) . 


(n)  Succession  Duty  Act,  1853,  s.  44. 
(•)  Finance  (1909-10)  Act.  1910,  s.  5S 


v^_^f  »      •  «-«v«"*-     •r~^        >  f     .  t_  *     tm 

u*  ^  fo  t^>  <w  ^^  :  *"*•  ^t  ^ 
i  r»-  r-~-v«  **  fu  <w  JUu***K  *  *  >u***\H*«U   *^v 

TV  0-0-4-*   j)  iw^cW^)  *Y*d^fT?^  w  i7>^rurv^  <-v  -f/H^LJ^C ,  ^-K^-^*>»  f^'^*-* 
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flu.  tv^,  C*^>?  Ls*4  ^  HX7^  fcn,r  •     ij&TGui.  ^.ct  ?\  -^.ot  ^.  K^v*^*  I  «f  p-n« 
ftx*v*A*«,   yrlU-tluu  U-sU  vfcA^*«^«--V  4wKxi  *\  Mvt^.(iV  /^oot^-rv  r  «9x). '•*  A^.^»^ 

Legacy  duty  is  a  tax  payable  to  wie  Crown  on  all  personal  On  what  pro- 
property  (except  leaseholds),  no  matter  where  situate,  belonging  duty  is 

ton  person  who  died  donrl-Uctl  in  the  United  Kingdom.-  charged. 

Realty  and  leaseholds  in  this  country  pay  succession  dutv, 
and  personalty,  which  under  a  settlement  made  inter  wms 
passes  from  one  to  another  on  death,  also  bears  successionau^\(:p! 

"       \IiHr 

and  it  is  immaterial  for  the  purpose,  of  succession  duty  whether  personalty. 
the-  deceased  was  domiciled  horo  or  not  (p).   C^.  fo  (fff. 

So  that,  speaking  generally,  it 'may  be  said  that  property  Rates  of 


bears  first  estate  duty,  the  rate  varying  according  to  the  net 
aggregate  value  of  the  property,  and  then  either  legacy  or  sue-  duty- 
cession  duty,  the  rates  of  which  depend  upon  the  relationship 
of  the  legatee  or  successor  to  the  deceased  or  predecessor,  and  arc 
now  one  per  cent,  in  the  case  of  husband  or  wife,  ancestor 
or  descendant,  live  per  cent,  in  the  ca»3e  of  brother  or  sister, 
or  descendant  of  brother  or  sister,  and  ten  per  cent.  in_any 
other  case^T-  But  in  the  cases  already  referred  to,  the  pay-  When  no 


ment  of  estate  duty  frees  the  estate  on  which  such  duty  has 

been  paid  from  legacy  and  succession  duties.     And  where  the  duty  payable. 

whole-  of  the  personalty,  of  a.  decease.,]   person  does. iiot  exceed 

100/.  no  legacy  or  succession  duty  is  charged.     And  certain 

persons  ^arecxempt  from  the  payment  of  those  duties,  e.g., 

(1)  The  Eoyalfamily  (r);   (2) 


books,  prints,  pictures,  gems,  and  other  specific  articles  to  be 
kept  and  preserved  by  such  corporations,  and  not  for  the  pur- 
pose of  sale(s);  (3)  Objects  of  national,  scientific,  historic, 
or  artistic  interest,  which  yield  no  income,  until  sold(£); 
(4)  Persons  to  whom  money__{not  exceeding  50?.^  belonging  to 
tKe  deceased  in  any  savings  bank  is  bequeathed  (M);  (5)  Per- 
sons to  whom  legacies  are  given  free  of  legacy  duty,  the  testator  ,^  \  ^^  Atct  ^^ 
liaving  set  apart  a  fund  for  the  paynaentL  thereof .  The  exemp-1 

(p)  Succession  Duty  Act,  1853  (16  &  17  Viet.  c.  51).     And  see  AH.- 
Pen,  v.  Jewish  Colonization  Association,  (1901)  1  K.  B.  123. 
(v)  Finance  (1909-10)  Act,  1910,  s.  58." 
(r)  Stamp  Act,  1815  (55  Geo.  3,  c.  184),  sched. 
(s)  Legacy  Duty  Act,  1799  (39  Geo.  3,  c.  73),  s.  1. 
(t)  Finance  (1909-10)  Act,  (1910),  s.  63. 
(u)  Trustee  Savings  Banks  Act,  1863  (26  &  27  Viet.  c.  87). 
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Executor 


Intereston 


tion  created  by  the  Legacy  Duty  Act,  1796,  from  legacy  duty 
in  favour  of  legacies  less  than  20L  has  been  removed  now  by 
the  Customs  and  Inland  Revenue  Act,  1881  (x),  in  respect  of 
any  pecuniary  legacy  or  residue,  or  share  of  residue,  of  a  person 
dying  on  or  after  1st  June,  1881,  and  such  legacies  consequently 
bear  duty 

Owing  to  the  personal  responsibility  of  the  executor  or 
administrator  in  respect  of  the  duty  charged  on  the  property 
winch  passes  through  his  hands,  he  should  deduct  the  legacy 
duty  before  he  pays  over  any  legacy  or  the  residue,  or  share  of 
the  residue.  If,  however,  he  does  not  do  so,  and  is  called  upon 
by  the  Crown  to  pay  the  duty,  he  caii  compel  the  person  to 
whom  the  money  was  paid  to  reimburse  him  (?/)  ;  and  the 
legatee  may  himself  be  called  upon  by  the  Crown  to  pay  the 
duty  when  he  has  received  his  legacy  without  deduction  of  the 
duty  (z)  .  The  executor  or  administrator  should,  as  a  rule,  be 
prepared  to  pass  his  accounts  at  Somerset  House,  and  pay  the 
duties  for  which  he  is  responsible,  at  the  expiration  of  a  year 
from  the  death  of  his  testator  or  intestate.  Formerly  the  Crown 
was  entitled  to  interest  at  the  rate  of  four  per  cent,  on  arrears  of 
legacy  duty,  but  the  rate  has  been  reduced  to  threejrjercent.  by 
sect.  18  of  the  Finance  Act,  1896. 


What  the 
executor's 
accounts 
should  show. 


In  fixing  the  amount  of  duty  payable,  ajiy  interest  which 
may  have  accrued  on  the  legacy  is  taken  into  consideration,  ancj 
therefore,  on  sending  his  accounts  to  Somerset  House,  all  in- 
vestments which  have  been  made  of  any  part  of  the  deceased's 
personal  estate,  together  with  all  dividends,  interests,  and  profits 
arising  from  the  personal  estate  of  the  deceased  subsequent  to 
the  time  of  the  deceased's  death,  and  all  accumulations  thereof 
down  to  the  time  of  the  delivery  of  the  account,  must  be  con- 
sidered as  part  of  the  personal  estate,  and  accounted  for  accord- 
ingly. As  in  the  case  of  estate  duty,  so  in  the  case  of  legacy 


(x)  44  Viet.  c.  12,  s.  42. 

(y}  Holes  v.  Freeman,  1  Brod.  &  B.  391. 

(z)  Legacy  Duty  Act,  1796,  s.  6. 
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duty,  a  return  of  over-paid  duty  may  be  obtained  on  application 
at  Somerset  House  upon  affidavit  setting  forth  the  facts  and 
circumstances;  and  mistakes  in  paying  duty  may  be  rectified 
on  paying  the  difference  within  three  months,  together  with 
101.  per  cent,  on  that  difference  (a). 

Penalties  are  incurred  by  persons  receiving  or  paying  any  I  Penalties, 
legacy,  residue,  or  share  of  residue,  liable  to  duty,  without] 
taking  or  signing  the  proper  receipt  (6). 


By  the  Trustee  Act,  1893,  s.  42  and  Ord.  54b,  r.  4,  provisions 
is  made  whereby  a  legacy  payable  to  an  infant  or  person 
beyond  the  seas  can,  after  deducting  the  duty,  be  paid  by  the 
executor  or  administrator  into  the  Bank  of  England  in  such 
way  that  the  executor  is  freed  from  further  responsibility  in 
respect  of  such  legacy. 


Executor's 
course  when 
egatee  is 
infant,  &c. 


Legacy  duty  is  a  duty  of  so  much  per  cent,  (varying  from  one 
to  ten  per  cent.),  according  to  the  relationship  existing  between 
the  legatee  and  the  deceased,  on  the  actual  value  of  the  property 
coming  to  the  legatee;  while  succession  duty  is  a  duty  of  so 
much  per  cent,  varying  according  to  the  relationship  which 
existed  between  predecessor  and  successor;  and  with  regard  to 
deaths  occurring  before  2nd  August,  1894,  was  reckoned  on  the 
value  of  the  succession  regarded  as  an  annuity  for  the  life  of  the 
successor,  and  so  varied  according  to  the  age  of  such  successor; 
but  with  regard  to  deaths  occurring  after  1st  August,  1894,  it  is 
payable  on  the  capital,  and  not  the  annual,  value  in  all  oases 
where  the  successor  is  competent  to  dispose  of  the  property  (c) . 
Another  difference  between  these  two  duties  is  that,  whileJegacy 

J      x          •  Ll         •  1  1      ,  1  'J 

duty  is  payable  in  a  lump ^um,  succession  duty  may  be  paid 
gradually  by  stated  instalments,  out,  if  so  paid,  interest  on  the 
amount  remaining  unpaid  at  the  rate  of  3  per  cent,  is  payable. 


distinction 
jetween 
egacy  and 

licr,  -Mull 

,uty. 


(«)  Logacy  Duty  Act,  1796,  ss.  30,  34. 

(6)  Ibid.  ss.  28,  29. 

(c)  Finance  Act,  1894,  s.  18. 
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Term  "legacy       The  student  must  not  be  misled  by  the  term  "  legacy  "  duty- 
duty     mis-  .       ; 
leading.           such  duty  is  equally  payable  by  persons  wrho  become  entitled  as 

next  of  kin  of  an  intestate  as  by  legatees  properly  so  called, 
that  is,  by  persons  to  whom  personal  property  is  bequeathed  by 
will. 

The  above  is  but  a  very  short  and  incomplete  outline  of  the 
laws  relating  to  estate  and  legacy  and  succession  duties,  but  it 
is  hoped  that  it  is  sufficient  to  enable  the  student  to  grasp  the 
difference  between  those  duties.  If  desirous  of  further  consider- 
ing the  subject,  he  may  refer  to  the  Student's  Statute  Law, 
under  the  title  Death  Duties. 


(     177    ) 


DIVORCE. 

THE   PRINCIPLES   OF   DIVORCE   LAW. 

CHAPTER  I. 

THE  COURTS  HAVING  MATRIMONIAL  JURISDICTION. 

THE  Court  for  Divorce  and  Matrimonial  Causes — now  a  part  Court  of 
of  the  Probate,  Divorce  and  Admiralty  Division  of  the  High  crea'^Hn 
Court — was  created  by  the  Matrimonial  Causes  Act,  1857  (a).  185?. 

Before  the  creation  of  this  Court  the  Ecclesiastical  Courts  Previously 
Lit  \  A  11           i      •        i  Act  of  Par- 

granted  a  decree  a  mensa  et  thoro,  such  decree  having  the  same  lament 

effect  as  a  decree  for  a  judicial  separation  has  at  the  present  ^"jj 
day;   or  a  decree  a  vinculo  matrimonii,  such  a  decree  having  dissolution, 
the  same  effect  as  a  decree  of  nullity  of  marriage  has  at  the 
present  time;   but  the  only  way  to  obtain  an  absolute  dissolu- 
tion of  marriage  was  by  a  private  Act  of  Parliament. 

An  alteration  in  the  law  was  deemed  desirable,  and  by  the  Alteration  in 
Matrimonial  Causes  Act,  1857 — frequently  referred  to  as  the  thelaw- 
principal  Act — a  special  Court  was  created  with  special  juris- 
diction over  matrimonial  causes. 

It  is  desirable  to  refer  briefly  to  the  matters  which  were  Matters 
by  the  principal  Act  of  1857  specially  assigned  to  this  Court,  JJJ'JSJ^ 
and  to  the  additional  powers  which  have  been  conferred  on  it  the  Act  of 

1  S  "i  ^ 

by  subsequent  statutes.    It  should  be  mentioned  that  the  Judi- 

(nr)  20  &  21  Viet.  c.  85,  a.  6. 
G. P.D.&A.  N 
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cature  Act,  1873,  when  it  merged  the  Divorce  Court  in  the 
Probate,  Divorce  and  Admiralty  Division  of  the  High  Court, 
specially  assigned  to  that  Division  all  those  matters  over  which 
the  Divorce  Court  previously  had  jurisdiction  (6). 

Jurisdiction          The  Divorce  Division  is  the  principal  Court  exercising  juris- 
Divorce,  &c.     diction  in  matrimonial  matters.     By  the  Matrimonial  Causes 
Division.         Act,    1857,    this   Court   has   power   to    make   the   following 
decrees: — 


Principal 

drrrc.  I. 


Subsidiary 
decrees. 


(a)  Principal  Decrees —        < 

(i)  Dissolution  of  marriage  (c). 

(ii)  Judicial  separation  (d). 

(iii)  Nullity  of  marriage  (e). 

(iv)  Jactitation  of  marriage  (e). 

(v)  Restitution  of  conjugal  rights  (/). 

(b)  Subsidiary  Decrees — 

(i)  Alimony  to  the  wife  (g) . 
(ii)  Settlements  on  the  innocent  party  (h). 
(iii)  As  to  the  custody  of  children  and  their  mainten- 
ance and  education  (i). 
(iv)  Damages  against    an    adulterer,  and  as  to  the 

application  of  the  same  (fc). 
(v)  Reversal  of  a  decree  for  judicial  separation  (I). 

The  jurisdiction  of  the  Court  in  the  matter  of  settlements 
has  been  extended  by  the  Matrimonial  Causes  Acts  of  1859 
and  1878  (m),  and  its  power  to  order  alimony  by  the  Matri- 
monial Causes  Acts,  1866  and  1907  (w),  and  its  jurisdiction 
over  children  has  been  increased  by  the  Matrimonial  Causes 


(6)  36  &  37  Viet.  c.  66,  s.  34. 
(d)  Ibid.  as.  6,  7,  16,  17. 
(/)  Ibid.  s.  17. 
(A)  Ibid.  s.  45. 
(&)  Ibid.  s.  33. 


(c)  20  &  21  Viet.  c.  85,  s.  27. 
(e)  Ibid.  s.  6. 
(g)  Ibid.  s.  32. 
(»)  Ibid.  s.  35. 
(/)  Ibid.  s.  23. 


(rn)  22  &  23  Viet.  c.  61 ;  41  &  42  Viet.  c.  19. 
(n)  29  &  30  Viet.  c.  32;  7  Edw.  7,  c.  12. 
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Acts  of  1859  and  1884  (o),  and  by  the  Guardianship  of  Infants 
Act,  1886  (p). 


Thc_CjQjl£t_has_a,i80  power  to  make  grotectixm  orders.     The  Protection 
nature  and  effect  of  these  orders  will  be  found  discussed  below 
in  connection  with  the  jurisdiction  of  the  justices. 


In  addition  to  these  powers  proceedings  under  the  Legiti-  To  make 
macy  Declaration  Act,  1858  (q),  are  to  be  taken  in  the  Divorce  ^eiritimacy 
Division.     Under  this  statute  any  natural-born  British  subject  who  can 
(or  any  person  whose  right  to  be  deemed  a  natural-born  British  take.Pr°- 

v< — : — * — t o     — . , —  _  _    _  ceedmgs 

subject  depends  wholly  or  in  part  on  his  legitimacy  or  the  under  the 
validitj  of  a  marriage),  being  domiciled  in  England  or  Ireland, 
or  claiming  any  real  or  personal  estate  situate  in  England,  may 
.apply  to  the  Court  by  petition  for  a  declaration  that  he  is  Decreew 
the  legitimate  child  of  his  parents,  and  that  the  marriage  of  made  u™der 
Ins  CaUicr  and  mother  or  of  his  grandfather  and  grandmother  the  Act. 
was  valid,  or  that  his  own  marriage  was  valid.     Such  person 
may  also  apply  for  a  decree  declaratory  of  his  right  to   be 
•  deemed  a  natural -born  subject.     For  the  procedure  under  this 
Act,  see  infra,  p.  306. 

A  consideration  of  the  Courts  having  jurisdiction  between 
husband  and  wife  would  not  be  complete  at  the  present  day 
without  a  reference  to  the  powers  which  have  by  the  principal 
Act,  and  by  other  statutes,  been  conferred  on  magistrates  and 
justices. 

Under  the  21st  section  of  the  principal  Act  of  1857  a  wife  (i)  AS  to 
deserted  by  her  husband  may  at.  any  time  al'ler  such  d>'-ertion. 
if  resident  within  the  metropolitan  district,  apply  to  a  police 
magistrate,  or  if  resident  in  the  country  to  justices  in  petty 
sessions,  or  in  either  case  to  the  Court  (i.e.  the  Divorce  Divi- 
sion), for  an  order  to  protect  any  money  or  property  she  may 
acquire  by  her  own  lawful  industry  and  property  of  which 
snlTmay  become  possessed  after  such  desertion,  against  her 
husband  or  his  creditors;  and  the  Court,  if  satisfied  of  such 

(o)  22  &  23  Viet.  c.  61 ;  47  &  48  Viet.  c.  68. 
(;>)  49  &  50  Viet.  c.  27. 
(?)  21  &  22  Viet.  c.  93. 
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Effect  of  a 


desertion  and  that  the  same  was  without  reasonable  cause,  and 
that  the  wife  is  maintaining  herself  by  her  own  industry  or 
property,  may  make  the  order,  and  such  earnings  or  property 
shall  belong  to  the  wife  as  if  she  were  a  feme  sole.  Every 
8UCn  order  made  by  the  police  magistrate  or  justices  must, 
20  &  21  Viet,  within  ten  days  of  the  making  thereof,  be  entered  with  the 

0.  85  j  .  — 

registrar  of  the  County  Court  district  within  whose  jurisdic- 

tion the  wife  is  resident;  and  the  husband  or  any  creditor  or 
person  claiming  under  him  may  apply  to  discharge  the 
same  (r)  .  During  the  continuance  of  the  order,  the  wife  is 
in  the  same  position,  in  all  respects,  with  regard  to  property 
and  contracts,  and  suing  and  being  sued,  as  if  she  had  obtained 
a  decree  of  judicial  separation.  Further,  by  the  Matrimonial 
Causes  Act,  1858  (s),  the  above  provision  is  extended  to  pro- 
perty vested  in  the  wife  as  executrix,  administratrix,  or  trus- 
tee, and,  by  the  same  Act,  the  protection  order  is  to  protect 
all  persons  dealing  with  her.  The  Married  Women's  Property 
Act,  1882,  has  rendered  this  provision  of  little  practical  im- 
portance. 


and  under  vT 
21  &  22  Viet. 
c.  108. 


(ii)  Orders 

under  the 

Summary 

Jurisdiction 

(Married 

Women)  Act, 

1895. 


By  the  Summary  Jurisdiction  (Married  Women)  Act, 
J895  (<),  a  Court  of  Summary  Jurisdiction  may  in  certain 
cases  make  an  order  under  the  Act  to  the  effect  hereinafter 
mentioned.  The  wife  may  apply  for  the  order  if  her 
husband  — 

'(I)  has  been  convicted  summarily  of  an  aggravated  assault 
""^ffljjm^pj  or 

2,    has  been   convict  (1  upon  indictment   <>!'  ;m  assnlt   upon 


her,  and  sentenced  to  pay  a  fine  of  more  than  51.,  or 

to  a  term  of  imprisonment  exceeding  two  months;  or 

(3)  has  deserted  her,  i.e.  has  been  guilty  of  conduct  amount- 

ing  to  desertion  under  the  Matrimonial  Causes  Act, 
1857,  except  that  it  need  not  have  lasted  for  two 
years  (tt)  ;  or 

(4)  has  been  guiltv  of  persistent  cruelty  to  her,  or  wilful 


(r)  See  also  Matrimonial  Causes  Act,  1864  (27  &  28  Viet.  c.  44),  s.  1. 

(«)  21  &  22  Viet  c.  108,  ss.  7  and  8. 

(0  58  &  59  Viet.  c.  39. 

(«)  Frowd  v.  Frowd,  (1904)  P.  177. 
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neglect  to  provide  reasonable  maintenance  for  her  or 
her  infant  children,  whom  he  is  legally  liable  to 
maintain,  and  has  by  such  cruelty  or  neglect  caused 
her  to  leave  and  live  separately  and  apart  from 
him  (z)  ;  or 

(5)  is  an  habitual  drunkard  as  defined   by  sect.  3  of  the 
Inebriates  Act,  1879  («/). 

In  one  case,  by  the  Licensing  Act,  1902,  a  husband  can  When  hna- 
obtain  a  separation  order  from  his  wife,  viz.  when  she  is  an  apply. 


jiabitual  dnjnkflrfl  (?/). 

The  application  may  be  made  to  any  Court  of  Summary 
Jurisdiction  in  the  place  in  which  the  husband  was  convicted, 
or  in  which  the  cause  of  complaint  wholly  or  partially  arose;  may  be  made. 
and  in  case  (2)  above,  the  application  may  be  made  to  the 
Court  before  whom  the  husband  was  convicted,  and  the  Court 
will  have  the  same  powers  of  granting  the  order  as  a  Court 
of  Summary  Jurisdiction. 

The  Court  may  make  an  order  or    orders    under    the  Act  Provisions 

containing  all  or  any  of  the  following  provisions  (sect.  5).       order  may 

CPU  tarn. 
(1)  That  the  applicant  be  no  longer  bound  to  cohabit.         (i)Asto    I 

separation.! 

This  provision  while  in  force  is  to  have  the  effect  in  all 
respects  of  a  decree  of  judicial  separation  on  the  ground  of 
cruelty.  Such  an  order  should  and  perhaps  can  only  be  made 
in  cases  where  the  husband  has  been  guilty  of  cruelty  —  if  not 
of  persistent  cruelty  within  the  Act  of  1895  itself,  at  least 
of  such  cruelty  as  coupled  with  adultery  would  be  ground  for 
divorce  (z)  . 


(2)  That  the  legal  custody  of  any  children  of  the  marriage  (2)  As  to 

J  * 

while  un 

the  wife. 


£     .  ,  _ 

hile  under  the  age  of  sixteen  years  be  committed  to  children. 


• 
l 
| 


(x)  Summary  Jurisdiction  (Married  Women)  Act,  1895,  s.  4. 
(y)  Licensing  Act,  1902  (2  Edw.  7,  c.  28),  s.  5. 

(z)  See  infra,  p.  206,  and  Harriman  v.  Hurriman,  (1909)  P.  123,  where 
the  effects  of  the  order  generally  will  be  found  discussed. 


THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 
1(3)  Aeto  (3)  For  payment  by  the  husband  to  the  wife  of  such 

•alimony.  ,.         _.T  .  .        . 

•"IP  (n"f  ^'cecding  2t.)  as  the  Court,  having  regard 
to  the  means  both  of  the  husband  and  wife,  shall 
think  reasonable.  In  assessing  the  amount  the  jus- 
tices should  follow  the  principles  upon  which  allot- 
ments of  alimony  are  made  in  cases  of  judicial 
separation  in  the  High  Court  (a).  They  should  take 
into  consideration  the  whole  actual  income  of  the 
husband,  even  though  part  of  it  is  derived  from  a 
voluntary  allowance  (6).  They  may  also  consider 
the  fact  that  the  wife  has  to  support  infant  children 
by  a  former  husband  when  deciding  on  the  amount  of 
which  they  order  payment(c). 

((4j  For  payment  by  the  husband  or  wife,  or  both  of  them, 
of  the  costs  of  the  Court  and  of  either  party  (d) .  If 
the  justices  refuse  to  make  any  order  as  to  costs, 
the  solicitors  who  have  acted  for  the  wife  in  an  un- 
successful application  cannot  by  action  recover  the 
costs  of  the  application  from  the  husband  (e). 

How  payment       The  payment  of  any  sum  of  money  directed  to  be  paid  by 
is  enforced.         ,  ,  '  .  , 

the  order  may  be  enforced  in  the  same  manner  as  the  payment 

of  money  is  enforced  under  an  order  of  affiliation  (/) .  Thus 
it  may  be  enforced  by  an  order  of  imprisonment  in  default  of 
sufficient  distress  without  proof  that  the  husband  had  the 
means  to  pay  (g\  but  not  by  equitable  execution  (A). 

FQ  »rder  if          The  Court  cannot,  however,  make  any  order  if  the  applicant 

Applicant  has 

committed  '      is  proved  to  have  committed  adultery,  unless  the  respondent 

•doltery; 

(a)  Vobb  v.  Cobb,  (1900)  P.  294. 

(6)  Bonsor  v.  Jionsor,  (1897)  P.  77 ;  Nutt  v.  Nott,  (1901)  P.  241. 

(c)  Hill  v.  Hill,  (1902)  P.  140. 

(rf)  Sect.  5. 

(c)  Cole  v.  James,  (1897)  1  Q.  B.  418. 

(/)  Sect.  9. 

(g)  Rex  v.  Ilichanlsvn,  (1909)  '_>  K.  B.  851  ;  79  L.  J.  K.  B.  13;  101 
L.  T.  541;  25  T.  L.  R.  711. 

(A)  P<uLuin  v.  Snary,  (1909)  1  K.  B.  688;  78  L.  J.  K.  B.  361;  100- 
L.  T.  220;  25  T.  L.  R.  212. 
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has  condoned,  or  connived  at,  or  by  his  wilful  neglect  or  mis-  »nr  if  mattm- 
conduct  conduced  to,  the  adultery.  And  the  Court  may  refuse  Hifeh  Uoiirt. 
to  make  an  order  if  any  of  the  matters  in  question  between 
the  parties  would,  in  its  opinion,  bo  more  conveniently  dealt 
with  by  the  High  Court;  in  such  a  case,  however,  the  High 
Court  may  direct  the  Court  of  Summary  Jurisdiction  to  rehear 
and  determine  the  matter  (&) .  Moreover,  before  making  an 
order  against  the  husband  on  the  ground  of  his  wilful  neglect 
to  provide  reasonable  maintenance,  the  Court  should  be  satisfied 
that  the  husband  had  the  means  of  providing  maintenance, 
or  was  capable  of  earning  money  (fc) .  At  any  time  after  an  Power  to  vary 
order  has  been  made  under  this  Act,  either  party  may  apply  order.™* 
to  the  Court  to  alter,  vary,  or  discharge  the  order,  and  the  Court 
may  grant  the  application  upon  being  satisfied  by  fresh  evi- 
dence that  there  is  good  cause  for  so  doing,  and  may  increase 
(up  to  21.)  or  diminish  the  amount  of  any  weekly  payment 
ordered  to  be  made.  "Fresh  evidence"  means  evidence  which 
could  not  reasonably  have  been  produced  at  the  hearing,  or 
evidence  of  something  which  has  happened  since  the  date  of 
the  order  (I) .  If  the  applicant,  since  the  making  of  the  order, 
has  voluntarily  resumed  cohabitation  with  the  respondent,  or 
has  committed  adultery,  the  order  must  upon  proof  thereof 
be  discharged  (m),  and  this  is  so  even  though  the  husband 
have  conduced  to  the  adultery  by  his  own  conduct  (w) .  Re- 
sumption of  cohabitation  also  during  an  adjournment  of  the 
summons  prevents  the  justices  from  making  any  order  under 
the  Act  (o) . 

All  applications  under  the  Act  are  to  be  made  in  accordance  Procedure, 
with  the  Summary  Jurisdiction  Acts  (p) ;   they  must,  there- 
fore, be  made  within  six  months  from  the  date  of  the  offence 

(t)  Sect.  10. 

(k)  Earns/law  v.  Earnshaw,  (1896)  P.  160. 

(1)  Johnson  v.  Johnson,  (1900)  P.   19;    Weight  man  v.    Weiyhtiniin,   94 
L.  T.  620 ;  22  T.  L.  R.  362. 
(m)  Sect.  7. 

(n)  Xuther  v.  Bather,  (1903)  2  K.  B.  270. 
(o)  William*  v.  Williams,  (1904)  P.  145. 
(p)  Sect.  8. 
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complained  of,  in  accordance  with  sect.  11  of  the  Summary 
Jurisdiction  Act,  1848.  But  desertion  is  regarded  as  a  con- 
tinuing offence,  and  the  wife  may  apply  even  though  more 
than  six  months  have  elapsed  since  her  husband  first  deserted 
her  (g),  and  an  application  to  discharge  an  order  on  the  ground 
of  "fresh  evidence"  can  be  made  after  the  expiration  of  six 
months  (r).  On  the  other  hand,  persistent  cruelty  or  wilful 
neglect  to  provide  reasonable  maintenance,  whereby  a  wife  is 
forced  to  leave  her  husband,  aro  not  continuing  offences,  and 
the  application  founded  on  them  must  be  made  within  six 
months  (s).  If  an  application  is  made  and  withdrawn  at  the 
hearing,  the  complaint  on  which  it  is  founded  comes  to  an  end. 
A  subsequent  application  must  be  founded  on  a  fresh  complaint, 
which  must  be  made  within  six  months  of  the  offence  com- 
plained of.  The  justices  have  no  power  to  allow  a  second  sum- 
mons to  be  issued  on  the  old  complaint  (t).  In  the  case  of 
a  conviction  of  a  husband  for  an  aggravated  assault  upon  his 
wife,  her  application  may,  by  leave  of  the  Court,  be  made  by 
summons  to  be  issued  and  made  returnable  immediately  upon 
such  conviction  (w)  . 

Appeals.  Appeals  lie  from  any  order  or  the  refusal  of  any  order  under  \ 

this  Act  to  the  Divisional  Court  of  fho  Probate,  Divorce  and  I 
Admiralty  Division  (a;) ;  but  there  is  no  appeal  if  the  refusal  be  I 
made  upon  the  ground  that  the  matter  is  more  fit  for  the  High' 
Court  to  deal  with  (y}.    Sinoo,  however,  the  order  for  paymentx 
is  enforced  in  the  same  manner  as  an  affiliation  order,  an  order  1 
committing  a  husband  to  prison  for  making  default  in  payment  I 
is  not  technically  an  order  under  the  Act  of  1895,  so  that  an  I 
appeal  lies  not  to  a  Divisional  Court,  but,  as  from  an  affiliation' 
order,  to  Quarter  Sessions.      The  justices    have,  however,  of 
course  power  in  such  cases  to  state  a  special  case  on  a  point  of 

(q)  Head  v.  Head,  (1896)  P.  188. 

(r)  Weiyhtman  v.  Weightman,  94  L.  T.  620;  22  T.  L.  R.  362. 

(«)  Ellis  v.  Ellis,  (1896)  P.  251 ;  Midway  v.  Medway,  (1900)  P.  141. 

(*)   Pickavance  v.  Pickavance,  (1901)  P.  60. 

(u)  Sect.  8. 

(z)  Sect.  11 ;  Manders  v.  Mandert,  (1897)  1  Q.  B.  474. 

(y)  Sect.  10. 
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law  for  a  Divisional  Court  (z) .  The  practice  in  appeals 
to  a  Divisional  Court  is  the  same  as  in  appeals  under 
Beet.  4  of  the  Matrimonial  Causes  Act,  1878,  i.e.  they 
are  governed  by  Ord.  LIX.  of  the  E.  S.  C.  («).  The 
magistrate's  clerk  must,  on  request,  supply  notes  of  the 
evidence  and  of  the  reasons  for  the  decision  for  the  pur- 
poses of  an  appeal  (6).  Ho  must  make  an  adequate  note 
himself  of  the  proceedings  if  the  parties  so  desire,  unless  the 
taking  of  a  shorthand  note  is  provided,  without  additional  ex- 
pense to  the  parties.  Such  a  transcript  must  be  certified  by 
the  clerk  (c) .  It  is  the  duty  of  the  appellant's  solicitor  to 
furnish,  for  the  use  of  the  judges  of  the  Divisional  Court,  two 
copies  of  the  notes,  and  the  costs  of  these  copies  will  be  allowed 
on  taxation  (d) .  Such  notes  will  be  accepted  as  a  primd  facie 
complete  statement  of  what  took  plaoo  before  the  justices,  and 
fresh  evidence  will  not  as  a  rule  be  received  on  appeal  (e).  _As 
injither.  matrimonial  causes,  the  wife  is,  as  a  rule,  entitled  to 
have  her  costs  of  an  appeal,  in  which  she  is  respondent,  paid  by 
her  husband,  even  though  his  appeal  prove  successful  (/) . 

(z)  Griffith  v.  Griffith,  25  T.  L.  E.  544;  Ruther  v.  Ruther,  (1903) 
2  K.  B.  270. 

(a)  Swo/er  v.  Swo/er,  (1896)  P.  131. 

(6)  Robinson  v.  Robinson,  (1898)  P.  153;  Cobbv.  Cobb,  (1900)  P.  294; 
Bowen.v.  Boiven,  73  J.  P.  87. 

(c)  Royle  v.  Jl<n/!e,  (1909)  P.  24;  78  L.  J.  P.  34;  99  L.  T.  882;  25 
T.  L.  R.  84. 

(d}  McIIuyh  v.  Mclhtgh,  26  T.  L.  E.  60;  Walton  v.  Walton,  (1900) 
P.  147. 

(e)  Snap?  v.  Snape,  62  J.  P.  153. 

(/)  Kurnslwwv.  Earnsliaw,  (1896)  P.  160;  Medwayv.  Medway,  (1900) 
P.  144;  Pick'ivance  v.  Pickniwice,  (1901)  P.  60. 
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n 

z\ 

Uf 


When  Court 
h.i-  power  to 
interfere. 


(1)  Diaaolu- 


wa  kM        x^      vt  .    u-  e  c  y 

WHAT  IS  SUFFICIENT  TO/  GIVE  THE  L'OUHr  JUJUHUfCTION. 


WHEN  application  is  made  to  the  Court  for  a  decree,  im- 
portant questions  may  arise  as  to  the  power  of  the  Court  to 
interfere;  such  questions,  for  instanoa,  as  —  Can  the  Court  dis- 
solve a  marriage  which  was  not  contracted  in  England?  Can 
the  Court  make  a  decrea  of  dissolution  or  judicial  separation 
when  the  parties  are  not  domiciled  English  subjects?  Will  the 
Court  recognize  as  valid  the  decree  of  a  foreign  Court  dis- 
solving a  marriage  which  has  been  celebrated  in  England? 

In  endeavouring  to  discover  answers  to  such  questions  as 
these,  it  will  be  convenient  to  deal  separately  with  the  various 
decrees  which  the  Court  has  power  to  make.  To  take  dissolution 
of  marriage  first:  —  In  spite  of  the  existence  of  several  conflict- 
ing decisions  on  the  subject,  it  sesms  now  to  be  fairly  established 
that  the  only  true  test  of  the  jurisdiction  of  the  Court  to  dissolve 
a  marriage  is  the  domicile  of  the  parties  at  the  time  of  the  in- 
stitution of  the  proceedings  (a).  "  The  English  Divorce  Court 
has  jurisdiction  to  dissolve  the  marriage  of  any  parties  domj- 
in  Kn^luni]  jU_  tlii-  c'liiini'.  m-piii'iil  of  sii'-'i  ]iriK-LL''lni^j.  and 


this  independently  of  the  residence  of  the  parties,  the  allegiance 
of  the  parties,  the  domicile  of  the  parties  at  the  time  of  the 
marriage,  the  place  of  the  marriage,  or  the  place  where  the 
matrimonial  offence  or  offences  have  been  committed  "  (b}. 
Conversely,  if  the  parties  have  a  foreign  domicile  at  the  time 
of  the  institution  of  the  suit,  the  Court  has  no  jurisdiction  to 
grant  a  divorce,  even  though  the  parties  be  resident  in  England, 
and  the  marriage  and  offence  both  took  place  in  England. 


M.Le  Mesurier  v.  Lt  Mesitrier^  (1895)  A.  C.  517. 

(6)  Per  Lopes,  L.J.,  inTfouIder  v.  GottlJer,  (1892)  P.  240. 
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What  constitutes  domicile  will  be  discussed  in  the  next  chapter. 
It  may,  however,  here  be  mentioned  that  the  domicile  of  the 
parties  is  that  of  the  husband,  since  the  wife's  previous  domicile 
is,  on  her  marriage,  immediately  merged  in  that  of  her  husband  . 

The  reasons  for  domicile  being  taken  as  the  only  true  test  of  Why  the  teat 
jurisdiction  were  thus  stated  by  Lord  Penzance  in  Wilson  v.  domicile. 
Wilson  (c),  and  his  views  were  concurred  in  without  reservation 
by  the  Judicial  Committee  in  the  case  of  Le  Mesurier  v.  Le 
Mesurier  (d}:  "  Different  communities  have  different  views  and  Lord  Pen- 
laws  respecting  matrimonial  obligations,  and  a  different  esti-   jjrjxon  v 
mate  of  the  causes  which  should  justify  divorce.    It  is  both  just   Wilson. 
and  reasonable,  therefore,  that  the  differences  of  married  people 
should  be  adjusted  in  accordance  with  the  laws  of  the  com- 
munity to  which  they  belong,  and  dealt  with  by  the  tribunals 
which  alone  can  administer  those  laws.     An  honest  adherence 
to  this  principle,  moreover,  will  preclude  the  scandal  which 
arises  when  a  man  and  woman  are  held  to  be  man  and  wife  in 
one  country  and  strangers  in  another."     And  the  same  result 
was  arrived  at  by  a  different  line  of  reasoning  by  Brett,  L.J.  Brett,  L.J., 
(afterwards  Lord  Esher,  M.R.),  in  the  dissenting  judgment 
delivered  by  him  in  the  case  of  Nibmjet  v.  Niboyet(e).     He 
argued,  in  effect,  that  a  dissolution  of  the  marriage  of  A.  and  B. 
alters  the  status  of  the  parties,  i.e.  the  relation  in  which  they 
stand  to  the  society  or  people  amongst  whom  they  dwell  and 
with  whom  they  are  continually  in  contact;  the  community  to 
which  they  belong  is  the  community  which  is  most  interested  in 
the  status  of  A.  and  B.,  and  in  any  change  of  that  status: 
therefore,  on  principle,  the  Courts  of  that  community,  i.e.  of  the 
community  in  which  A.  and  B.  are  domiciled,  and  those  Courts 
only,  should  have  power  to  dissolve  the  marriage  of  A.  and  B. 


Though  it  seems  thus  reasonable  to  make  domicile  the  sole 
test  of  jurisdiction  to  dissolve  a  marriage,  various  other  grounds  times  past 

have  been  held  at  various  times  sufficient  to  give  the  Court  jurisdiction 

has  been 
founded. 

(c)  L.  E.  2  P.  &  D.  435  at  p.  442. 

(d)  (1895)  A.  C.  517  at  p.  540. 

(e)  4  P.  D.  1. 
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power  to  make  the  decree.  Thus,  in  Deck  v.  Deck(f),  the 
Court  interfered  solely  on  the  ground  that  the  husband  owned 
allegiance  to  the  British  Crown.  And,  in  Niboyet  v. 
Niboyet  (g),  on  the  ground  that  the  matrimonial  offence  had 
been  committed  within  the  jurisdiction  and  that  the  parties 
were  resident  in  the  jurisdiction. 

In  Santo  Teodoro  v.  Santo  Teodoro  (/&),  an  English  lady 
married  a  Neapolitan  nobleman,  and  although  by  marriage 
she  acquired  his  domicile,  the  Court  granted  her  a  decree  of 
dissolution,  on  the  ground  that  by  an  arrangement  made  before 
marriage,  they  were  to  keep  up  a  residence  in  England  and 
reside  here  for  six  months  at  least  every  year.  Again,  in 
Brodie  v.  Brodie  (i),  the  Court  dissolved  a  marriage,  though 
the  parties  were  not  domiciled  here,  the  petitioner  being  "  bond 
fide  resident  here,  not  casually,  or  as  a  traveller." 

Domicile  only  At  ^he  present  day,  however,  these  cases  cannot  be  regarded 
present  day.  as  law.  In  Le  Mesurier  v.  Le  Mesurier  (k),  after  a  considera- 
tion of  most  of  the  decisions  on  the  subject,  the  Judicial 
Committee  came  to  the  conclusion  that  the  so-called  "  matri- 
monial domicile"  is  insufficient  to  confer  jurisdiction,  and 
that  the  only  test  of  jurisdiction  to  dissolve  a  marriage  is  the 
true  domicile  of  the  parties  as  distinct  from  the  place  of  their 
residence  for  the  time  being.  The  case  of  Le  Mesurier  v. 
Le  Mesurier  (fe),  it  is  true,  was  decided  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  but  it  is  scarcely  open  to  doubt 
that  the  House  of  Lords  would  take  the  same  view  if  the 
question  of  divorce  jurisdiction  should  ever  come  before  that 
tribunal.  And  the  decision  has  in  fact  in  other  cases  been 
treated  as  definitely  settling  the  law. 

It  would,  however,  appear  that  there  is  jx>ssiblj_jMie  excep- 
tional case.  If  a  wife  be  deserted  by  her  husband  or  if  the 

(/)  2  Swabey  &  Tristram,  90. 

(g)  4  P.  D.  l". 

(A)  5  P.  D.  79. 

(i)  2  Swabey  &  Tristram,  259. 

(k]  (1895)  A.  C.  517. 
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husband  has  so  conducted  himself  towards  her  that  she  is 
justified  in  living  apart  from  him,  a.nd  if  Bfl  fcLtbfiJjflt" 
of  desertion  the  parties  were  domiciled  here,  without  neces- 
sarily resorting  to  the  American  doctrine  that  a  wife  may 
acquire  a  domicile  of  her  own  in  the  country  of  the  matrimonial 
home,  it  is  suggested,  though  there  is  no  actual  decision,  that 
in  order  to  meet  the  injustice  of  compelling  her  to  follow 
her  husband  from  country  to  country  on  his  acquiring  a  fresh 
domicile  the  husband  cannot  for  the  purposes  of  a  divorce 
suit  be  allowed  to  assert  that  his  domicile  is  changed  (Z). 

In  nullity  suits  it  is  not  necessary  that  the  parties  should  be  (2)  Nnllitj. 
domiciled  in  this  country;   our  Court,  in    pursuance   of   the     />  ,  , 
ecclesiastical  practice  in  suits  for  divorce  a  vinculo,  will  declare 
a  marriage  null  and  void  if  the  petitioner  is  resident  here  at 
the  time  of  the  institution  of  proceedings,  and  this  even  though 
the  respondent  be  abroad  (m) . 

In  the  same  way,  where  judicial  separation  only  is  prayed  (3)  JjjjJjaiJ. 
for,  the  Court  has  jurisdiction  to  make  the  decree  if  both  the  SSESSfiSP- 
parties  are  resident  here  though  domiciled  elsewhere  (w),  for 
the  Ecclesiastical  Court  founded  its   jurisdiction    in   suits   a 
mensa  et  thoro  on  residence,  and  this  is  the  true  ground  for 
the  decree  in  suits  for  judicial  separation  (o) . 

In  an  application  for  a  decree  for  restitution  of  conjugal  [t^Jfe^ 
rights;  domicile  alone  is  sufficient  to  confer  jurisdiction  to  make  conjugal 

it.      j  /    \  riKhts. 

the  decree  (p) . 

There  is  only  one  other  principal  decree  which  the  Divorce  £  )  Jactita- 
Court  has  power  to  make,  viz.,  jactitation  of  marriage.    There 

(1}  Armytage  v.  Armytage,  (1898)  P.  178  at  p.  185.  For  similar  dicta 
see  Bater  v.  Hater,  (1906)  P.  209  at  p.  216  ;  Ogden  v.  Ogden,  (1908)  P.  46 
at  p.  78. 

(m)   Brennan   v.  Brennan,  (1902)   P.   143;    Sottomayor  v.  De  Barros, 
5  P.  D.  94  ;  Simonin  v.  MaUac,  2  Swabey  &  Tristram,  67. 
.  (n)  Armytage  v.  Armytage,  (1898)  P.   178;   Christian  v.  Christian,  67 
L.  J.  P.  18 ;   Yelverton  v.  Yelverton,  1  Swabey  &  Tristram,  574. 

(o)  E.  v.  E.,  23  T.  L.  R.  364. 
'  (p)  Firebrace  v.  Firebrace,  4  P.  D.  63. 
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Subsidiary 
decrees. 


Recognition 
of  foreign 
decrees. 


appears  to  be  little  authority  as  to  the  jurisdiction  in  this 
matter;  but  it  would  seem  that  the  Courts  of  the  country  in 
which  the  parties  are  resident  are  the  proper  tribunals  to  enter- 
tain this  suit  (g). 

As  to  the  jurisdiction  to  make  subsidiary  decrees,  there  can  be 
no  difficulty  .  The  power  to  make  them  is  incident  to  the  power 
to  make  the  principal  decrees  to  which  the  former  are  subsidiary  . 
The  Court  that  has  power  to  dissolve  a  marriage  has  also  the 
power  to  make  an  order  for  the  payment  by  the  husband  of 
maintenance  for  the  wife,  or  as  to  the  custody  of  the  children. 
And,  on  the  other  hand,  where  there  is  no  power  to  make  the 
principal  decree,  there  is  no  power  to  make  the  subsidiary  one  . 

There  remains  to  answer  the  question,  how  far  our  Courts 
will  recognize  the  decree  of  a  foreign  tribunal  dissolving  a 
marriage.  Although  formerly  other  views  ssem  to  have  pre- 
vailed (r),  it  is  now  settled  that  the  recognition  of  decrees 
pronouncod  by  foreign  Courts  is  ba.sxl  on  the  same  prin- 
ciple as  fhat  on  which  tlie  English  Court  assumes  jurisdic- 
tion, so  that  a  foreign  decree  will  be  recognized  hero  as 
a  valid  one  if  the  parties  were  domiciled  in  the  country 
where  the  decree  was  granted  (s)  .  Hence,  if  the  parties  arc 
domiciled  abroad,  the  foreign  divorce  is  perfectly  valid  here 
even  though  granted  for  a  cause  (e.g.  "  ungovernable  temper  '' 
insufficient  for  a  decree  in  this  country,  unless  through  collu- 
sion or  otherwise  the  proceedings  offend  against  English  notions 
of  substantial  justice  (£),  as  where  one  party  has  been  given 
no  real  opportunity  of  being  heard.  And  even  if  the  parties 
are  not  domiciled  in  the  country  where  their  divorce  is  obtained, 
the  divorce  is  still  effective  here  if  admitted  to  be  effectual  by 
the  law  of  the  country  where  they  are  domiciled.  Thus,  if 
persons  dnminjiWl  in  fa  Sfcftfift  r>f  NP.W  Ynrlr  obtain  a  divorce 


(y)  Niloyet  v.  Niboyet,  4  P.  D.  at  p.  19. 

(r)  Lolley'a  Case,  Ru.  &  Ry.  237. 

(«)  Harvey  v.  Farnie,  5  P.  D.  153;  Shaw  v.  Gould,  L.  R.  3  H.  L.  55; 
Shawv.  Att.-Gen.,  L.  R.  2  P.  &  D.  156;  Green  v.  Green,  (1893)  P.  89. 

(<)  Pemberton  v.  Hughes,  (1899)  1  Ch.  781;  Eater  v.  Safer,  (1906)  P. 
209. 
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in  South  Dakota,  since  such  a  divorce  is  recognized  as  binding 
by  tKe"  New  York  Courts,  it  is  also  binding  here,  if  the  parties 
at  the  time  of  the  suit  are  bond  fide  domiciled  within  the 
jurisdiction  of  the  foreign  Court,  and  the  suit  is  prosecuted 
without  collusion  (w) . 

In  conclusion,  in  connection  with  dissolution  suits,  it  should  The  Court  has 
be  noted  that  the  Court  has  no  jurisdiction  to  restrain  dis- 


solution  proceedings  in  a  foreign  Court  even  though  the  wife  foreign 
has     commenced    judicial     separation     proceedings     in     this 
country  (x). 

With  regard  to  the  Court's  jurisdiction  to  award  damages  Jurisdiction 
against  a  co-respondent,  this    depends    neither    on    domicile, 


allegiance,  nor  residenos.  If  a  foreign  co-respondent  be  served  denta r" 
Y  in  England,  the  Court  has,  for  that  reason,  jurisdiction  to 
deal  with  him.  A  co-respondent  can  be  ssrved  abroad  what- 
ever his  nationality,  and  if  so  served,  the  statute  authorising 
such  service  gives  jurisdiction  over  him.  In  proper  cases  the 
Court  might,  in  its  discretion,  dismiss  or  dispense  with  a  co- 
respondent domiciled  abroad,  as,  for  instance,  where  it  is  clear 
judgment  against  him  could  not  be  enforced,  but  he  is  not 
entitled  as  of  right  to  be  dismissed  the  suit  (?/) . 

(«)  Armi.tti.iie.  v.  Au..f^.  Uilli;/  v.  Gillig,  (1906)  P.  135.  And  see 
Tasa  v.  Cuss,  102  L.  T.  397 ;  26  T.  L.  R.  305. 

(x)   Vardopulov.  Vardomf,lo,2QT.  L.  R.  518. 

(y)  Ray  mod  v.  Rnyment^lQlQ)  P.  2U.  where  the  earlier  cases  as  to 
foreign  co-respondents  are  reviewed  and  the  situation  generally  discussed. 
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CHAPTER  III. 


Definition  of 
domicile. 


Three  kinds : 
(1)  Oforigin. 


tioii  of  law  a 
wife  tales' 


domicile. 


Some  result* 
thereof. 


DOMICILE. 

IN  view  of  the  importance  of  domicile  in  relation  to  divorce 
a  brief  explanation  of  the  term  seems  desirable. 

A  man  is  said  to  be  domiciled  in  that  country  where  he  has 
his  permanent  home  (a).  Domicile  is  of  three  kinds: 
(1)  Domicile  of  origin  or  birth;  (2)  Domicile  by  operation  of 
law;  (3)  Domicile  of  choice. 


in 


(1.)  A  man's  domicile  of  origin  depends  not  on  the  country 
_  which  he  is  born,  but  upon  the  hame^oi  Ms  father  at  the 
time  of  his  birth,  if  he  is  lcgitimate,jind_  of  Jiis  mother  if  he 
is  illegitimate.  Thus,  the  son  of  an  Englishman  born  while 
his  parents  were  on  a  visit  to  Spain  would  nevertheless  have 
an  English  domicile  (6). 

(2.)  Domicile  by  operation  of  law  chiefly  arises  in  the  case 
of  married  women:  for  the  celebration  of  marriage  determines 
the  previous  domicile  of  a  woman,  and  confers  on  her  the 
domicile  of  her  husband.  The  result  of  this  is,  that  a  wife  whose 
husband  is  domiciled  abroad,  cannot,  as  a  rule,  though  she  be 
residing  in  England,  petition  for  a  divorce  in  the  English 
Courts;  for  her  domicile,  being  that  of  her  husband,  is  foreign, 
and  the  Court  has  therefore  no  jurisdiction.  For  instance, 
where  a  woman,  a  native  of  Jersey,  married  a  foreigner  there, 
and  he  deserted  her  and  committed  adultery,  it  was  held  that 
the  Divorce  Court  had  no  jurisdiction  to  entertain  the  wife's 

(a)  Udney  v.  Udney,  1  H.  L.  Sc.  &  Div.  307. 
(6)  Sommerville  v.  Sommerville,  5  Ves.  jun.  750. 
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suit  for  divorce,  as  her  domicile  was  not  English,  although 
she  resided   in   England  (c)  . 

Nor  can  the  wife  by  English  law  acquire  a  different  domicile  Wife  cannot 
from  that  of  her  husband  by  residence  for  an  extended  period  al^idle^T^ 
in  a  country  different  from  that  of  her  husband's  domicile  (d}  .  ^eparate 

residence. 

If  the  husband  change  his  domicile,  the  domicile  of  the  wife  Change  of 
changes  with  it.    This  rule  may  tend  to  operate  harshly  on  the  huBbanl  by 


wife  in  some  cases,  as  where  the    husband    deserts  her  and  change*  domi- 

i         •          i  •       T-I       i        i  .  i         •    -i      i          i     •          C1le  of  wire. 

leaving  her  in  Hingland  acquires  a  new  domicile  by  choice. 
It  seems  hard  that  in  order  to  procure  a  divorce  she  should 
have  to  follow  her  husband  to  the  land  of  his  new  domicile, 
and  possibly  in  such  cases  the  husband  cannot  be  heard  to 
say  that  his  wife  has  changed  her  domicile  with  his  (e)  . 

A  minor  cannot  change  his  domicile;   so    that    a  minor's  HOW  a 
domicile  will  only  be  changed  by  operation  of  law.     This  will  ™ie  may 
happen,  for  instance,  with  every  change  of  his  father's  domi-  changed. 
cile,  or  of  his  mother's  domicile  if  he  be  illegitimate.     After 
the_J:ather's   death,  however,    a  change    of  domicile    by    the 
mother  does  not  necessarily  "tSatts^r^fi  clfSKge"  in  the  domicile 
of  the  child.     A  change  of  the  domicile  of  the  latter  only") 
takes  place  as  a  result  of  the  exercise  of  a  power  vested  in 
the  mother  for  the  benefit  of  the  infant,  which  in  the  infant's 
interest  she  may   abstain  from  exercising  even   in  changing 
her  own  domicile  (/)  . 

(3.)  When  a  man  is  found  residing  in  a  country,  if  his  resi-  (3)  Domic 
dence  bears  the  semblance  of  being  a  permanent  one,  the  primd  °-  c  Olc-' 
facie  conclusion  is  that  he  is  domiciled  in  that  country.     But  Burden  of 
if  it  be  shown  that  he  is  by  birth  the  domiciled  inhabitant  of  0™ 
another  country,  then  the  burden  of  showing  that  the  domicile 
of  origin  has  been  changed  lies  on  the  party  who  asserts  the 
change  (gr). 

(c)  Le  Sueur  v.  Le  Sueur,  1  P.  D.  139. 

(d)  Me  Daly,  25  Beav.  476  ;  Re  Mackenzie,  (1911)  W.  N.  90. 

(e)  Ante,  p.  188. 

(/)  Potii.ger  v.  Wight  man,  3  Men'.  67  ;  He  Beaumont,  (1893)  3  Ch.  490. 
(g)  Re  Capdfvt/le,  3  H.  &  C.  985  :  Winans  v.  Att.-Gen.,  (1904)  A.  C.  287  ; 
Huntlci/  v.  Oaxkell,  (1906)  A.  C.  56. 

G.  —  P.D.&A.  O 
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^n  or^Gr  tnat  a  change  of  residence  shall  operate  to  effect  a 
change  of  domicile,  there  must  be  a  fixed  and  settled  intention 
to  abandon  the  first  domicile  and  acquire  another  as  his  sole 


Uifi-uldju>d  domicile  (A).  The  intention  must  be  to  reside  in  the  fullest  and 
*  most  permanent  way  ;  but  it  seems  that  there  need  be  no  inten- 
tion  to  subject  oneself  to  another  system  of  law,  or  to  identify 
oneself  with  the  social  ideas  and  habits  of  another  country  (i)  . 
Further,  the  change  of  residence  must  be  intended  not  to  be 
merely  temporary,  but  must  be  made  ammo  manendi  (it)  . 

Evidence  is,  of  course,  admissible  to  show  with  what  inten- 
tion a  change  of  residence  is  made;  and  it  is  material,  in 
determining  what  is  a  man's  domicile,  to  consider  where  his 
wife  and  children  live  and  have  their  permanent  place  of  resi- 
dence, and  where  his  establishment  is  kept  up  (I)  .  The  oath 
of_the_  party  himself  as  to  his  intention  is  not  conclusive,  and 
the  Court  can  always  take  into  consideration  the  inference  to 
be  drawn  from  the  surrounding  circumstances  (m).  The 
motive  for  the  change  of  residence  is  immaterial,  so  long  as 
there  is  an  intention  to  change  it(w). 

Further,  the  evidence  must  show  an  intention  to  abandon 
the  old  domicile  as  well  as  acquire  a  new  one,  since  it  is  a 
settled  principle  that  a  man  can  only  have  one  domicile  at  a 
time. 

But  a  mere  declaration  of  intention  to  change  is  not  enough; 

rftadpnoe  —  -  -  -—  —    —  ;  — 

in  fact.  there  must  be  a  change  01  residence  in  tact  —  the  change  must 

**s+t<*+£         he  manifested  animo  et  facto. 

/•*"*-!?  In  the  same  way,  to  lose  a  domicile  of  choice  and  revive  the 

domicile  of  origin,  mere  intention  is  not  sufficient;  there  must 
be  an  actual  abandonment  of  the  old  domicile  with  the  inten- 
tion of  leaving  it  permanently  (a)  . 

(A)  Winans  v.  Att.-Gea.,  ubi  sup.;  Att.-Uen.  v.  Bluchrr  de  Wahdstadt, 
:{  H.  &  C.  374. 

(r)  See  Westlnke's  Private  International  Law,  4th  ed.  p.  334. 

(k]  Brown  v.  Smith,  15  Beav.  444. 

(I)  Platt  v.  Att.-Oen.  of  New  S.  Walrs,  3  App.  Gas.  336. 

(m)  Re  Patience,  Patience  v.  Main,  29  Ch.  D.  976;  Chalmers  v.  Wing  field, 
36  Ch.  D.  400. 

(«)  He  Cook,  56  L.  J.  Ch.  637. 

(o)  Chalmers  v.  Wingfield,  ubi  sup. 
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To  acquire  a  domicile  in  a  new  country,  therefore,  there 
must  be  actual  residence  in  it  as  the  place  of  permanent  resi- 
dence, and  an  actual  abandonment  of  the  prior  domicile  (p)  . 
Mere  length  of  residence  in  the  new  country  will  not  change 
the  old  domicile,  if  there  is  evidence  of  a  desire  or  of  an  in- 
definite intention  ultimately  to  return  to  the  old  country  (g). 

The  change  of  residence  must  be  made  voluntarily;    there  (c) 

.  . 

must  be  a  residence  freely  chosen  t  and  not  prescribed  or  die- 
tated  by  any  external  necessity,  such  as  the  duties  of  office, 
the  demands  of  creditors,  or  the  relief  of  illness  (r)  . 

A_  domicile  of  choice  can  bo  abandoned  without  the  necessity 

•of  acquiring  a  new  domicile,  and  in  pursuance  of  the  rule  that 

\.  i  \    one  inu.-t  have  a  domicile  of  some  kind,  the  domicile  of 

^origin  will  revive  from  the  moment  the  other  is  given  up.     It 

remains,   as  it  were;,  in  reserve,  to  be  resorted  to  in  case  no 

other  domicile  is  found  to  exist  (s)  . 

Domicile  is  to  be  carefully  distinguished    from 


^^ 

V**      ( 


a   mans 


political  nationality  depending  on  allegiance  to  his  country's 
Sovereign .  The  distinction  between  allegiance  and  domicile  is 
clearly  stated  by  Lord  Westbury  in  H^nn  v.  Udn>/  (t}t  in 
which  he  says  that  all  countries  give  to  a  man  at  his  birth  two 
legal  conditions,  one  regulating  his  national  status,  called  alle- 
gjance,  the  other  regulating  his  civil  status,  called  domicile. 
A  man  may  change  his  domicile  by  acquiring  a  permanent 
home  in  another  country  without  losing  his  allegiance  to  his 
native  country;  he  may  submit  himself  to  the  laws  of  Ger- 
many, and  yet  remain  for  national  purposes  an  Englishman. 

(p)  Maxwell  v.  Madure,  3  Macq.  852. 

\Vinitnx  v.  Ait. -Gen.,  iibi  sup.;  Jopp  v.  Wood,  34  Beav.  88. 
(r)  Pitt  v.  Pitt,  L.  R.  1   P.  &  D.  464;   Brown  v.  .S//.//A,  15  Beav.  444; 
Paxton  v.  Macreight,  30  Ch.  D.  165;   Hurley  v.  Hurley,  (1891)  P.  367. 
j,T  v    ndn«   L.  R.  1  H.  L.  (Sc.)  441. 


(«)   Ubi  sup. 
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CHAPTER  IV. 

DISSOLUTION  OF  MARRIAGE. 

Decrees  of  THE  Court  and  its  jurisdiction  having  been  considered,  the 
different  decrees  which  the  Court  has  power  to  pronounce  claim 
attention.  The  first  decree  which  demands  consideration  is 
dissolution  of  marriage. 

Grounds  for  ij"ne  grounds  on  which  the  petition  may  be  founded  vary 
according  as  the  petition  is  presented  by  the  husband  or  by  the 
wife. 


Husband's 
petition. 


Wife's 
petition. 


If  the  petition  is  presented  by  the  husband,  the  only  ground 
on  which  it  can  be  founded  is  adultery. 

If  the  petition  is  presented  by  the  wife,  it  must  be  founded 
on  a  charge  of— 

(i)  Incestuous  adultery;  or 

(ii)  Bigamy  with  adultery;  or 
!(iii)  Rape,  sodomy,  bestiality;  or 

(iv)  Adultery  with  cruelty,  such  as  would  have  entitled  her 
to  a  divorce  a  mensd  et  thoro ;  or 

(v)  Adultery  with  desertion  without  reasonable  excuse  for 
two  years  or  upwards;  or  since  the  Matrimonial 
Causes  Act,  1884,  with  desertion  arising  from  non- 
compliance  with  a  decree  for  restitution  of  conjugal 
rights  (a) . 


I. — Grounds  for  the  Decree. 

A  further  consideration  of  some  of  these  grounds  for  pre- 
senting a  petition  is  necessary.  To  take  them  in  the  order  in 
which  they  appear;  first, 

(a)  Matrimonial  Causes  Act,  1857,  s.  27. 
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(i)  Adultery. 
Adultery  may  be  defined  as  ssxual  intercourse  between  two  Definition  of 

*  adultery. 

persons,  one.  (or  each)  of  whom  is  married  to  another. 

The  intercourse  necessary  to  constitute  a  ground  for  a  decree,  Intercourse 
either  of  dissolution  or  judicial  separation,  must  be  adultery 
committed  after  the  celebration  of  'the  marriage;  incontinence 
prior  to  the  marriage  is  not  relevant  to  the  issue  (6). 

Acts  of  adultery  subsequent  to  a  decree  of  judicial  separation 
may,  however,  be  relied  on.  Thus,  adultery  committed  after 
the  decree  may  be  joined  to  cruelty  committed  before  the  separation, 
decree,  and  the  wife  may  then  file  a  fresh  petition  on  the  two 
grounds,  seeking  for  a  dissolution;  and  the  decree  of  judicial 
separation  will  be  no  bar  to  the  petition  for  divorce  (c) . 

The  adultery  must  have  been  committed  before  the  presenta-  Adultery 
tion  of  the  petition.  If,  then,  the  petitioner  wishes  to  rely  on 
acts  of  adultery  committed  after  the  presentation  of  the  peti- 
tion, a  supplemental  petition  should  be  filed  (d} .  But  though 
not  included  in  a  supplemental  petition,  evidence  of  such  sub- 
sequent acts  of  adultery  is  admissible  for  tho  purpose  of  showing 
what  inference  the  Court  ought  to  draw  from  previous  acts  of 
familiarity  (e).  If  the  acts  occurred  before,  but  were  not  dis- 
covered until  after,  the  filing  of  the  petition,  the  petition  should 
be  amended  so  as  to  include  them. 

Such,  then,  must  be  the  nature  of    the    adultery.      There  As  to  proof 
remains  for  consideration  the  nature  of  the  proof  of  adultery 
required  by  the  Court.     Proof  by  eye-witnesses  is  not  neces-  Ocular  proof 
sary:  it  is  sufficient  to  establish  circumstances  from  which  a 

(6)  Fitzgerald  v.   Fitzgerald,  32   L.  J.   P.  &  M.   12;  Sullivan's   Case, 
2  Add.  306. 

(c)  Green  v.  Green,  L.  R.  3  P.  &  D.  121. 

(d}  liorham  v.  Borham,  L.  R.  2  P.  &  D.  193. 

(e}    Wales  v.  Wales,  (1900)  P.  63. 
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but 


t  Cou 

lr-1 


urt 

satisfied  that 
adultery  wa« 
committed, 
either  from 

dinvt  evi- 

(1.  •!!(•.. 


crcum- 
'stancen. 


fair  inference1*  of  intercourse  might  be  drawn  by  a  reasonable 
and  just  man(/).  The  Court  must  be  satisfied  that  actual 
adultery  was  committed,  mere  proof  of  intention  being  insuffi- 
cient (g}.  unless  joined  with  proof  of  attachment  and  oppor- 
tunities of  having  sexual  intercourse  (h) .  The  Court  will  not 
infer  adultery  merely  on  proof  of  bigamy  (i) . 

The  evidence  of  surrounding  circumstances  is,  then,  admis- 
sible in  the  absence  of  direct  proof.  Thus,  the  birth  of  a  child, 
when  the  husband  has  had  no  means  of  access  to  his  wife,  may 
be  relied  on  as  involving  guilt  on  her  part  (fc) .  The  fact  that 
a  venereal  disease  has  been  contracted  leads  to  a  presumption— 
an  uncertain  one,  however — that  it  is  the  result  of  adulterous 
intercourse  (Z).  If  a  wife  is  shown  to  have  gone  to  a  brothel, 
this  furnishes  almost  conclusive  proof  of  adultery  (m) . 


Evidence  of 
the  parties. 


The  evidence  of  the  parties  thflmaftlvea.  and  of  their  husbands. 

ami  wives,  is  iio\v  admissible,  but  every  witness  in  proceedings 
instituted  in  cons  ^ucuce  of  adultery  is  freed  from  the  liability 


to  l>e  a>ked  or  obligation  to  answer  any  question  tending  to 
show  that  ho  or  she  has  been  guilty  of  adultery,  unless  he  or 
she  has  already  given  evidence  in  disproof  of  hiq  ffl*  bar  RlWpH 
•MJMjffly  (fi\  buttho  protection  afforded  by  the  Kvidence  Act, 
1869,  s.  3,  is  confined  to  the  adultery  injaaue  in  the  proceed- 
ings (o),  and  tbe  Act  has  no  application  where,  in  a  suit  for 
dissolution  by  the  husband,  a  wife  gives  evidence  of  her  own 
adultery  in  support  of  her  plea  of  connivance  and  misconduct 
conducing  to  the  adultery,  so  that  she  can  be  cross-examined 

(/)  Loveden  v.  Lovtden,  1  Phill.  208. 

(</)  flaminerioii  v.  Hammertoit,  \  Ilagg.  23  ;  Davidson  v.  Davidson^ 
1  Deane,  135. 

(h)  Six  v.  Rix,  3  Hagg.  Ecc.  74. 

(f)  Bonaparte  v.  Bonaparte,  65  L.  T.  795. 

(A-)  Miller'*  Case,  1  Macq.  621. 

(/)  Popkin  v.  Popkin,  1  Hagg.  Ecc.  767. 

(m)  William*  v.  Williams,  I  Hagg.  Con.  C.  299. 

(n)  Evidence  Further  Amendment  Act,  1869  (32  &  33  Viet.  c.  68),  s.  3  ; 
and  see  liabbagf  v.  Babbage,  L.  R.  2  P.  &  D.  222. 

(o)  Hall  v.  Half,  25  T.  L.  R.  524. 
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as  to  the  time  and  circumstances  of  such  adultery  (p) .  In 
nullity  suits,  moreover,  witnesses  have  not  this  protection,  since 
the  proceedings  are  not  instituted  in  consequence  of  adultery; 
nor,  for  the  same  reason,  are  witnesses  protected  in  giving 
evidence  where  on  a  petition  for  variation  of  settlements  after 
a  decree  nisi  the  question  is  raised  of  the  paternity  of  an 
alleged  child  of  the  marriage  (q) . 

The  Court  will  rarely  act  upon  the  unsupported  evidence  of 
the  petitioner,  but  there  is  no  legal  rule  forbidding  it  to  do  so  in 
a  proper  case  (r) .  It  has  been  held  that  the  evidence  of  one 
party  cannot  be  received  as  evidence  against  another,  unless 
the  latter  has  an  opportunity  of  cross-examining,  and  probably 
a  co-respondent  has  the  right  to  cross-examine  the  respondent 
as  to  any  evidence  tending  to  incriminate  him  (s). 

The  confessions  of  either  party  are  receivable  in  evidence; 
and,  indeed,  it  has  been  said  that  the  admission  of  a  party  ye  frvjdeno 
charged  with  a  wrongful  act  amounts  to  cogent  and  conclusive  v  <? 
proof;  and  if  all  doubt  of  the  genuineness  and  sincerity  of  the 
admission  be  removed,  the  confession  will  have  full  effect  given 
to  it(£).  It  is  not  even  necessary  that  the  confession  should 
be  corroborated  by  other  evidence,  if  it  be  genuine  (w),  though, 
as  a  general  rule,  the  Court  will  not  act  on  uncorroborated 
confessions.  But  there  is  no  rule  of  law  to  the  effect  that  it  is 
impossible  to  do  so,  and  the  true  test  is  whether  the  Court 
is  satisfied  from  surrounding  circumstances  in  any  particular 
and  exceptional  case  that  the  confession  is  true  (#).  The  con- 
fession of  the  respondent.  howeverT  is  not  evidence  to  prove  the  II 
co-respondent  guilty  of  adultery  («/). 

(p]  Ruck  v.  Jtuclf,  (1911)  P.  90. 

(q)  Evan*  \.  /<><//,*,  (1904)  P.  37S. 

(r)  Curti*  v.  Curtis,  21  T.  L.  R.  (>7(i. 

(«)  Allen  v.  Allen.  (1894)  P.  248:  r//o//«'<-  v.  <;/>  ,<>n>,  31  L.  J.  1'.  &  M. 
171. 

(t)  Robinson  v.  ttohiitxou.  1  Sw.  it  Tr.  302. 

(M)  nV///",/,x  v.  \\'f/li,,mx.  L.  R.  1  P.  &  I>.  29:  /.-  M,in-hn,,1  v.  /.r 
Marchunt,  34  L.  T.  ,'}(i7. 

(as)  Getty  v.  (Jetty,  (1907)  P.  334  ;   76  L.  J.  P.  158. 

(>/)  Jtoliiimon  v.  lloliiiixuii.  ^ii/iru  ;  I'nnrfxn/  \.  t'rnu'l'nrd  and  Dilke,  11 
P.  t).  l.'iO. 
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Evidence  of  As  to  the  evidence  of  witnesses  other  than  the  parties  them- 
selves the  evidence  of  only  one  witness,  if  there  are  no 
corroborating  circumstances,  will  rarely  be  deemed  sufficient, 
especially  where  the  witness  is  open  to  the  suspicion  of  being  an 
accomplice,  or  of  having  boen  tampered  with.  The  evidence 
of  paid  witnesses,  such  as  detectives,  is  admissible,  but  is  liable 
to  be  regarded  with  suspicion  (z] ;  and  the  unsupported  testi- 
mony of  a  woman  of  loose  character  will  not  be  considered 
sufficient  (a) .  The  Court  will  not  take  as  proof  of  adultery  by 
a  h  nsbaiyjj  that  in  a  previous  case  a  decree  nisi  was  .made  against 
him  as  co-respondent,  unless  the  iurv, expressly  found  that  he 
had  committed  adultery  (6). 

In  addition  to  establishing  the  fact  of  the  commission  of  adul- 
tery, the  identity  of  the  party  alleged  to  have  committed  it  must 
be  established.  But  it  would  se3m  that  in  the  wife's  suit  on  the 
ground  of  adultery  of  the  husband  it  is  only  necessary  to  prove 
the  husband's  identity,  and  that  of  the  woman  is  not  material 
so  long  as  she  is  clearly  distinguished  from  the  wife  (c) .  In 
undefended  actions  the  co-respondent  must,  at  the  trial,  be 
proved  to  be  the  person  served  with  the  citation,  unless  an  order 
has  been  obtained  to  proceed  without  joining  a  co-respon- 
The  rule  a«  to  (Jent  (d] .  To  aid  identification,  an  order  that  the  respondent 

nfi-n f  ff\ n tj>  1 1 rm       ••*•  *'  ^  • 

shall  attend  and  be  confronted  with  the  witnesses  for  the  pur- 
poses of  identification  may  be  obtained  in  all  suits,  except, 
perhaps,  a  suit  for  dissolution  (c);  though  such  an  order  was 
made  in~Sykes  v.  Sykes  against  both  co-respondent  and  peti- 
tioner, the  former  having  requested  such  an  order  against  the 
latter  (/) .  Identification  by  a  photograph  alone  is  not  suffi- 
cient, except  in  very  special  circumstances  (g] . 

(z)  Sojiwith  v.  Sojiwith,  4  Sw.  &  Tr.  246. 
(a)  Ginger  v.  Ginger,  L.  E.  1  P.  &  D.  37. 
I (V)  Ruck  v.  Ruck,  (1896)  P.  152. 

(c)  Booker  v.  fiooker,  3  Sw.  &  Tr.  526. 

(d)  Dttffv.  Du/and  Lindsay,  58  L.  T.  389. 

(e)  Hindmarsh  v.  Himlmarsh,  L.  E.  1   P.  &  D.  24  ;    ffooke  v.  Hooke, 
4  Sw.  &  Tr.  206. 

(/)  Sykes  v.  Si/kes,  38  L.  J.  P.  &  M.  12. 

(g)  Frith  v.  Frith,  (1896)  P.  74 ;  Dainon  v.  Dawson,  23  T.  L.  E.  716. 
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(ii)  Incestuous  Adultery. 

This  means  adultery  committed  by  a  husband  with  a  woman  incestuous 
with  whom,  if  his  wife  were  dead,  ho  could  not  lawfully  contract  whatlu's. 
marriage,  by  reason  of  her  being  within  the  prohibited  degree 

of  consanguinity  or  affinity.     Incestuous  adultery  may  be  com- 
mitlrd  with  illegitimate  a>  well  as  legitimate  relations  (h}. 

Adultery  with  a  wife's  sister  is  still  incestuous  adultery  for 
purposes  of  divorce,  the  Deceased  Wife's  Sister's  Marriage  Act, 
1907,  expressly  so  providing  (i) . 

(iii)  Bigamy  with  Adultery. 

Bigamy  for  divorce  purposes  is  defined  by. sect.  27  of  the  Bigamy  and 
Matrimonial  Causes  Act,  1857,  as  the  "jparHagefoi  any  person,  whaUUs  as 
being  married,  to  any  other  person  during  tho  life  of  the  former  constituting 
husband  or  wife,  whether  the  socond  marriage  shall  have  taken  dissolution, 
place  within  the  dominions  of  His  Majesty  or  elsewhere."     To 
constitute  an  effective  ground  for  dissolution  at  the  suit  of  the 
wife,  the  husband  mnaf.  Imvft  nnmrm'tted  the  adultery  and  the   ft(\\ 
bigamy  complained  of  with  the  same  person,  and  it  will  not  b  • 
sufficient  to  allege  that  he  has  committed  adultery  with  A.  and 
bigamy  with  B.  (;').     Bigamy  for  divorce  purposes  is  not  the 
jame  as  the  crime  of  bigainv.     In  criminal  law  there  is  no 
bigamy  if  the  subsequent  marriage  is  celebrated  more  than(!j"«i 
seven  years  after  the  disappearance  of  the  former  husband  or  *t",i. 
wife,  or  in  the  bond  fide  belief  in  the  death  of   the  former 
husband  or  wife.     But  in  divorce  law  this  is  immaterial.     On 
the  other  hand,  to  establish  bigamy  as  a  ground  for  dissolution 
there  must  be  proof  of  such  a  ceremony  as,  but  for  the  former 
marriage,  would  constitute  a  valid  marriage,  though  for  criminal 
purposes  it  matters  not  whether  the  subsequent  marriage  would 
have  been  valid  or  not  (fc) .     Actual  proof  of  bigamy  must  be  Bigamy  must 
given,  it  being  insufficient  merely  to  prove  a  conviction  for  pn^ffoT         llfiN 


riinvictTon 

(A)  Horner  v.  Hnrner,  1  Hagg.  Con.  C.  352.  not  sufficient. 

(»')  7  Edw.  7,  c.  47,  8.  3. 
(/)  Home  v.  Home,  2  Sw.  &  Tr.  -IS. 
(A)  Bart  v.  Bnrt,  ibid.  88. 
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bigamy  (I);  and  proof  of  a  second  marriage  without  proof  of  a 
subsequent  cofrabitafrJQn  iqjpt_aiiffioifint  (m) . 

(iv)  Sodomy,  Bestiality,  and  Rape. 

These  offences,  like  bigamy,  must  ba  actually  proved,  proof 
of  conviction  for  them  being  insufficient  (ri) . 

(v)  Cruelty  and  Adultery,  Desertion  and  Adultery. 

The  next  grounds  are  cruelty  combined  with  adultery,  or 
desertion  combined  with  adultery.  Adultery  has  been  already 
discussed.  What  will  amount  to  cruelty  and  what  to  deser- 
tion, must  now  be  considered. 

In  order  to  constitute  legal  cruelty  there  must  be    bodilv 

^ ^^M^^^^M^^H^**    • 

hurt,  or  a  reasonable  apprehension  of  bodily  hurt;  and  the 
question  for  the  jury  is  whether  the  party  accused  has  so 
treated  the  complaining  party  as  to  have  inflicted  bodily  in- 
jury, or  to  have  caused  reasonable  apprehension  of  bodily 
suffering,  or  to  have  injataLJlsalth  (o).  In  Evans  v.  Evans  (p)r 
one  of  the  earliest  leading  authorities  on  the  matter,  Lord 
Stowell  asserts  danger  to  life,  limbs,  or  health  as  the  only 
constituent  of  cruelty,  and  adds  "  the  Court  has  never  been 
driven  off  this  ground."  The  whole  subject  has  been  ex- 
haustively dealt  with  by  the  House  of  Lords  in  Rmggflv. 
Russell  (g).  where  a  majority  of  the  House  conn* rmecf  the  view 
just  mentioned,  and  laid  down  injury  or  apprehended  injury 
to  health  as  the  sole  testf 

In  that  case  it  was  held  by  a  majority  of  the  House  of 
Lords  that  where  a  wife  had  brought  a  false  charge  of  having 
committed  an  unnatural  offence  against  her  husband,  published 

(/)  March  v.  March,  28  L.  J.  1'.  30. 
(m)  Ellam  v.  Ellam,  58  L.  J.  P.  56. 
(n)  March  v.  March,  2  Sw.  &  Tr.  49. 

(o)  Tonkins  v.    Tomkins,   1    Sw.   &   Tr.    168 ;    cited  with  approval  in 
Russell  v.  Itussell,  (1897)  A.  C.  395  at  p.  457. 
(/>)  Evans  v.  Evans,  1  Hagg.  Cons.  35. 
(q)  Ru8*(1l  v.  Russell,  ubi  sup. 
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it  to  the  world  and  persisted  in  it  after  she  knew  it  was 
without  foundation  (the  evidence  not  indicating  any  injury 
to  the  husband's  health  in  consequence  thereof),  she  was  not 
guilty  of  legal  cruelty.  Where,  however,  it  was  proved  that 
the  accusation  had  affected  the  health  of  the  wife,  an  unfounded 
allegation  by  a  husband  in  a  petition  that  his  wife  had  given 
birth  to  a  child  of  which  he  was  not  the  father,  was  (since 
Russell  v.  Russell)  held  to  constitute  cruelty  (r). 

Whether  the  test  of  injury  or  apprehension  of^  injury  to  Illustratioim. 
health  has  been  satisiied  is,  of  course,  a  question  of  fact  in 
each  individual  case;  one  act  of  cruelty  may  suffice,  if  it  be 
a  gross  one,  and  especially  if  it  be  calculated  to  raise  reason- 
able apprehension  in  the  wife  of  further  acts  of  the  same 
kind  (s). 

On  the  other  hand,  the  Court  looks  on  cruelty  as  a  cumu- 
lative term  for  a  number  of  small  acts,  none  of  which,  taken 
alone,  could  be  said  to  amount  to  a  distinct  act  of  cruelty. 
It  therefore  investigates  the  whole  period  of  the  matrimonial 
connection,  and  may  add  up  various  slight  acts  till  the  whole 
amounts  to  sufficient  to  constitute  legal  cruelty  (£). 

If,  however,  such  acts  of  cruelty  extend  only  over  a  few  days, 
since  the  Court's  interposition  is  grounded  on  the  future  safety 
of  the  wife,  the  Court  requires  to  be  satisfied  that  such  acts 
are  referable  to  some  permanent  cause  likely  to  bring  about 
a  recurrence  thereof  and  not  merely  to  the  husband's  tem- 
porary excitement  (u)  . 

AJinding  by  a  Court  of  Summary  Jurisdiction  will  be  ac- 
cept^ I  as  corroborative  evidence,  the  absence  of  other  corrobora- 
tive evidence  being  satisfactorily  accounted  for  (a;). 

A  wife  may  be  guilty  of  cruelty  to  her  husband;  but  the  Wife  may 
husband  must,  as  well  as  the  wife,  show  danger  to  life,  limb, 


(r)  Jeapee  v.  Jtapts,  89  L.  T.  74. 
(«)  Cochrane  v.  Cochrane,  27  T.  L.  R.  107. 
(«)  Power  v.  Power,  4  Sw.  &  Tr.  173. 
(«)  Plowden  v.  Plowden,  23  L.  T.  266. 
L—^  (x)  Judd  v.  Judd,  (1907)  P.  241  ;  2:J  T.  L.  K.  o3,S  :   7(J  L.  J.  P.  120. 
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or  health,  as  necessary  protection  is  the  ground  on  which  the 
Courts  interfere  upon  proof  of  cruelty  (f/) .  But  the  Court 
will  also  have  regard  to  the  fact  that,  though  the  physical 
effect  of  the  wife's  violence  may  not  be  so  serious  to  the  per- 
sonal safety  of  the  husband  as  the  effect  of  his  violence  towards 
her,  yet  there  is  a  possibility  of  his  being  driven  to  the 
necessity  of  retaliating,  and  meeting  violence  with  violence  (2) . 
Provocation  may  be  pleaded  in  answer  to  a  j3JiftEgfl_flf 
cruelty,  and  if  the  wife  by  provocation  brings  on  herself  the 
ill-treatment  complained  of,  she  is  not  entitled  to  relief  (a). 
If  the  alleged  cruelty  is  simply  the  result  of  the  wife's  miscon- 
duct, she  has  her  remedy  in  effecting  a  reform  of  her  con- 
duct (b).  But  if  the  husband's  acts  are  totally  unjustified 
by,  and  out  of  proportion  to,  the  provocation,  the  fact  that 
there  has  been  provocation  will  be  no  answer  to  the  charge 
of  cruelty  (c) . 


Desertion  as  a  ground  for  a  wife  to  couple  with  adultery  in 
a  petition  for  divorce  is  desertion  without  reasonable  excuse 
for  two  years  or  upwards  (d} . 

Under  the  Matrimonial  Causes  Act,  1884,  also  when  a 
decree  for  restitution  of  conjugal  rights  has  been  made  against 
a  husband  or  a  wife,  disobedience  to  such  decree  constitutes 
desertion  without  reasonable  cause,  on  which  reliance  as  a 
ground  for  dissolution  (if  there  is  also  adultery)  may  be  placed, 
although  the  desertion_ has  not  extended  over  two  years  (e). 

Desertion  primarily  means  the  absenting  of  a  husband  from 

(y)  Furlonyer  v.  Furlonyer,  5  Notes  of  Cases,  425 ;  Russell  v.  Russell, 
(1897)  A.  C.  395;  Cochrane  v.  Cochrane,  27  T.  L.  E.  107. 

(2)  Forth  v.  Forth,  36  L.  J.  P.  &  M.  122;  Prichard  v.  Prichard, 
3  Sw.  &  Tr.  523. 

(a)  Waring  v.  Waring,  2  Phill.  Ecc.  132. 

(6)  Best  v.  Best,  1  Add.  423. 

(c)  Ibid. 

(d)  20  &  21  Viet,  c.  85,  s.  27. 

(e)  47  &  48  Viet.  c.  68,  s.  5 ;  see  infra,  p.  25?. 
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his  wife  or  a  wife  from  her  husband  without  the  other's  con-  against  wish 
sent,  with  the  intention  of  not  renewing  cohabitation  (/) . 

Hence  it  is  a  good  defence  against  a  charge  of  desertion  An 
for  the  husband  to  show  that  the  living  apart  from  his  wife  is 
the  consequence  of  an  agreement  to  separate,  and  this  may  be 
so  even  though  payments  covenanted  to  be  made  by  the  husband  of  desertion. 
are  not  kept  up  by  him,  for  such  omissions  do  not  necessarily 
render  the  contract  to  separate  void  (g) .  But  a  separation  deed 
to  have  this  effect  must  be  one  which  has  been  put  into  operation 
by  mutual  consent,  and  the  bare  existence  of  such  a  deed  is  not 
sufficient  evidence  of  such  mutual  consent  if  the  facts  of  the 
case  indicate  otherwise  (/&) .  The  deed  must,  of  course,  be  one 
which  is  not  tainted  with  fraud  upon  the  wife  (i). 

It  is  essential  that  the  party  setting  up  desertion  must  have 
been  willing  to  receive  the  other  back  at  any  time  during  the 
whole  of  the  two  years.  Hence,  where  a  husband  left  his  wife  SSMUJaJL*01*' 
and  she  within  two  years  afterwards  filed  a  petition  for  divorce  two  yeara. 
alleging  adultery  and  cruelty,  on  both  of  which  charges  she 
was  unsuccessful,  it  was  held  that  a  later  petition  alleging 
adultery  and  desertion  must  fail.  The  presentation  of  a 
divorce  petition  by  tho  wife  showed  that  she  was  no  longer 
willing  to  receive  him  back,  and  she  was,  therefore,  not  en- 
titled to  treat  him  as  continuing  to  desert  her,  so  that  the 
desertion  had  not  lasted  for  two  years  (/c) .  Similarly,  if  a 
wife  before  the  two  years  have  expired  obtains  a  separation 
order  under  the  Summary  Jurisdiction  (Married  Women)  Act, 
1895,  if  the  order  contains  the  usual  non-cohabitatiQja  pro-i 
vision  in  sect.  5  (a)  of  the  Act,  this  prevents  her  alleging 
that  desertion  continued  after  the  date  of  the  order  (?) .  This 
non-cohabitation  clause,  therefore,  should  not  be  inserted  in 

(/)   Thompson  v.  Thompson,  1  Sw.  &  Tr.  231  ;  Ward  \.  Word,  Hid.  359. 

(g)  Crabb  v.  Crabb,  1  P.  &  1).  601  ;  Parkinson  v.  Parkinson,  2  P.  &  D.  25. 
See  post,  p.  251. 

(h)  Cock  v.  Cock,  3  Sw.  &  Tr.  514. 

(i)  Crabb  v.  Crabb,  nbi  sup. 

(k)  Kay  v.  Kay,  (1904)  P.  382. 

(/)  Harriman  v.  ffarriman,  (1909)  P.  123;  78  L.  J.  P.  62;  100  L.  T. 
557;  25  T.  L.  E.  291.  ' 
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ordinary  cases,  it  is  only  appropriate  in  cases  of  cruelty  as 
distinct  from  mere  desertion  (m) .  And  if  a  husband,  having 
deserted  his  wife,  oilers  to  return  within  the  two  years,  though 
if  he  have  committed  adultery  she  is  not  obliged  to  reoeivo 
him  back  and  condone  the  adultery,  yet  his  offer  to  return  will 
prevent,  her  setting  up  desertion  for  two  years (n).  The  offer 
mn>t.  of  course,  i>e  hntnl  jid'  n).  The  desertion,  however, 
will  continue  after  an  offer  to  return  if  the  wife  does  not 
refuse  unconditionally,  but  declines  to  allow  the  husband  to 
return  while  he  is  still  keeping  up  an  adulterous  intercourse  (o), 
or  until  he  gives  up  gambling  and  drinking  (p),  or  if  he 
only  offers  to  return  subject  to  unreasonable  conditions,  such 
as  her  signing  a  declaration  exonerating  the  husband's 
mistress  from  a  bond  fide  charge  of  adultery  (q) .  But  where 
the  desertion  has  already  lasted  two  years,  it  will  still  be  deser- 
tion although  subsequently  to  the  two  years  the  bond  fide  offer 
is  made  to  return  (r] .  In  other  words,  when  a  husband  has 
deserted  his  wife  for  two  years,  he  cannot  be  allowed  to  con- 
tend that  the  desertion  is  annulled  on  the  ground  that  ho  made 
an  offer  to  return  to  cohabitation  (g)»/<rwi>ft«fVtf  * 

What  Desertion,  which  was  not  one  of  the  offences  recognised  by 

desertion.  ^ne  Ecclesiastical  Courts  and  is  the  creation  of  statute,  implies 
a  wilful  absenting  of  the  person  and  cessation  of  cohabita- 
tion .  Thus,  if  the  husband  wilfully  withdraws  from  his  wife's 
society,  he  will  be  held  to  have  deserted  her,  even  though  he 
continue  to  make  her  an  allowance.  She  is  entitled,  beside, 
to_  his  society  and  the  protection  of  his  name  and  home(£). 
Again,  a  wife  who  without  cause  refuses  to  permit  marital 
intercoms-  is  iruiltv  of  desertion  ';/  . 

On  the  other  hand,  so  long  as  the  husband  treats  his  wife  as 

(rw)  Ante,  p.  181  ;  Harriman  v.  Harriman,  ubi  supra, 
(n)  Lodge  v.  Lodge,  15  P.  D.  159. 
(o)  Graves  v.  Graves,  3  Sw.  &  Tr.  350. 
( p)  Gibson  v.  Gibson,  29  L.  J.  P.  &  M.  25. 
(q)  Dallas  v.  Dullas,  45  L.  J.  P.  &  M.  87. 
(r)  Cargill  v.  Cargill,  1  Sw.  &  Tr.  235. 
(«)  Basing  v.  Basing,  3  Sw.  &  Tr.  516. 

(0  Macdonald  v.  Macdonald,  4  Sw.  &  Tr.  242  ;    Yeatman  v.  Yeatman, 
I  P.  &  D.  489. 
(u)_Syngev.  Synge,  (1900)  P.  180. 
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a  wife  by  maintaining  such  degree  and  manner  of  intercourse 
with  her  as  might  naturally  be  expected  from  a  husband  of  his 
calling  and  means,  he  cannot  be  said  to  have  deserted  her  (#)  . 
And  it  has  been  held  that  the  fact  that  a  husband  cohabited 
with  another  woman,  but  occasionally  visited  his  wife,  did 
not  amount  to  desertion  where  the  wife  was  ignorant  of  her 
husband's  unfaithfulness  (y).  But  if  the  husband  has  in  fact 
deserted  his  wife  by  separating  from  her  without  her  consent, 
intermittent  visits  by  him  to  her  during  the  statutory  period 
without  any  intention  on  his  part  of  remaining  or  resuming 
marital  relationship,  do  not  constitute  a  return  to  cohabita- 
tion so  as  to  prevent  his  being  guilty  of  the  two  years'  deser- 
tion at  the  end  of  that  time  (z)  . 

But  desertion  by  the  husband  may  be  constituted  by  his  Contractive 
adopting  such  a  course  of  conduct  as  to  render  cohabitation    ~ 
unbearable,  and  eo  drive  his  wife  from  his  society,  so  that 
£  in  the  case  last  mentioned  the  wife  becomes  aware  of  her 
husband's   adultery,   and    n.dusrs  1u  continue  to  livo  with  him 
unless  he  abandons  the  other  woman,  if  he  refuses  the  two 
years'  desertion  commences  to  run  forthwith.     The  test  is  not 
which  '"of  tL'e  parties  leaves  the  matrimonial  home  first,  but  —  ^ 
which  nf  {bepL  Jia^^iji-^aj^t-cajiaB^ithe  separation  (a)  .     Simi- 
larly, where  a  husband  brings  his  mistress  to  live  at  the  house, 
and  the  wife,  rather  than  remain  under  the  same  roof,  elects 
to  leave,  she  is  not  bound  to  return  to  her  husband,  and  if  he 
refuses  to  change  his  conduct  it  will  amount  to  desertion  on 
his  part  (6). 

Tho    desertion    must    be    without   reasonable    excuse.      As  Desert  ic  n 

already  mentioned,  it  is  a  reasonable  excuse  if  the  separation  is  [".'IJ^"' 

by  agreement.     It  is  also  a  reasonable  excuse  for  the  husband  roa  son-rule 
leaving  the  wife  that  she  has  confessed  to  adultery  (c),  that  she 


<t 

(x)  William*  v.  Williams,  3  Sw.  &  Tr.  547. 


rw«-A«  ** 
(y)  Farmer  v.  Farmer,  9  P.  D.  245. 

(z)  Thuraton  v.  Thiirston,  26  T.  L.  R.  388.      . 
(a)  Sickert  v.  Sickert^  (1899)  P.  278.      —  '  -  \ 

(V)  Graves  v.  Grains,  3  Sw.  &  Tr.  350  ;   Koch  v.  Koch,  (1899)  P.  221. 
,(c)  FauUiei  v.  Faulket,  64  L.  T.  834. 
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has  knowingly  made  a  false  charge  of  sodomy  against  him  (d^ 
or  has  without  reason  refused  him  ordinary  matrimonial  inter- 
course (e).  The  wife's  mere  frailty  of  temper  is  no  excuse  for 
desertion;  but  the  wife's  impotency  or  refusal  to  allow  con- 
summation is  (/),  and  so  is  her  permitting  indecent  liberties  (<jr)  . 

There  may  be  desertion  although  the  parties  have  never 
cohabited,  p_rovidcd  the  party  claiming  to  have  been  deserted 
has  always  been  ready  and  willing  to  cohabit.  Thus  where  a 
husband  and  wife  separated  immediately  after  their  marriage 
and  never  cohabited,  but  it  appeared  that  it  was  the  husband 
who  refused  to  cohabit,  the  wife  having  always  been  willing  to- 
do  so,  the  husband  was  held  guilty  of  desertion  (h).  If,  how- 
ever, husband  and  wife  have  agreed  to  live  apart,  desertion 
becomes  impossible  to  either  until  the  agreement  is  put  an  end 


Again,  the  separation  must  be  voluntary;  for  there  is  no 
desertion  of  a  wife  by  her  husband  where  the  latter  is  forced  to- 
live  apart  from  her  against  his  will,  as  where  he  is  confined  in 
prison  (A:).  Where  desertion  has  once  haying.  hflw«vArr  if.  nnn-  .^ 
tinues  though  the  absence  may  become  involuntary.  ^  Thus 
a  husband  left  his  wife  to  avoioT^being  arrested  for  em- 
bezzlement, telling  his  wife  that  he  was  going  to  Ireland  for 
a  week's  shooting.  Up  to  the  time  of  his  flight  he  had  been 
carrying  on  an  adulterous  intercourse  with  a  woman  with  whom 
he  had  made  arrangements  to  go  away,  and  he  was  living  in 
adultery  with  another  woman  when  he  was  found,  brought  back 
and  sentenced  to  ten  years'  penal  servitude.  It  was  held  that 
the  circumstances  in  which  he  had  left  his  wife  constituted 
desertion,  and  that  the  desartion  would  continue  notwithstand- 
ing the  fact  that  the  imprisonment  prevented  him  from  re- 


(d)  Russell  v.  Russell,  (1895)  P.  315. 

(t)  Synge  v.  Sijnge,  (1900)  P.  180. 

(/)  Ouseyv.  Ousey,  3  P.  &  D.  223. 

(g)  HnswfU  v.  Haaivell,  1  Sw.  &  Tr.  502. 

(h)  De  Laubenyue  v.  De  Laubenque,  (1899)  P.  42. 

(t)  Iiuckma*ter  v.  Buckmtister,  1  P.  &  M.  713. 

(k)  Townsend  v.  Townsend,  3  P.  &  D.  129. 
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turning  to  his  wife  (Z) .  If  the  intention  over  and  above  the 
object  of  hiding  from  creditors  is  to  leave  the  wife  this  is 
desertion  (m) .  And  even  though  the  abandonment  of  the  wife 
may  not  have  been  wilful  in  the  first  instance^  as  where  the 
husband  goes  abroad  on  bu-iii'-ss,  it  may  subs  'quently  d  -velop 
into  desertion^  as  where  be  breaks  off  all  correspondence  with 
her,  and  is  found  living  with  another  woman  (w).  Here  deser- 
liou  might  well  begin  from  the  ceasing  of  correspondence  or 
the  time  of  the  commencement  of  the  intimacy  with  the  other 
woman  (o) .  It  is  the  husband's  intention  at  the  date  of  the 
alleged  commencement  of  the  desertion  that  is  the  vital 
(jjiestion. 

II. — Defences. 

There  are  certain  defences  to  suits  for  dissolution  which,  if  Defences  are 
proved,  amount  to  absolute  bars  to  relief  being  granted,  while  luteordis- 
there  are  others  which  only  amount  to  discretionary  bars,  i.e.  cretionary. 
which  give  the  Court  the  option  to  make  or  refuse  the  decree  in 
its  discretion. 

The  absolute  bars  are — (1)  disproof  of  the  alleged  off enceJi  Absolute  bars,  (ij) 
(2)  proof  of  connivance,  C3)  condonation,  or  (4)  collusion.. 

The  discretionary  bars  are — (1)  adultery  of  the  petitioner! I  Discretionary 
(2)  unreasonable  delay  in  presenting  the  petition,  (  )  cruelty}  • 
of  the  petitioner,  (4)  desertion  or  wilful   separation    by  tEej 

3    £4WrV<t*-J^HHIMM««^W^^MMMPMBi^»  <MMMHMWHIBHMBMMHHHBMMiMMaaH«MnMMVMMHMIM«MMMM4HMM^ 

'petitioner,  before  the  ftflplterv  complained  of  and  without!! 
reasonable  excuse.  (5)  wilful  neglect  or  misconduct  conducing)! 
to  the  adultery  (p) . 

(i)  Absolute  Defences. 

Disproof  as  a  defence  requires  no  particular  explanation  or  (i)  Disproof, 
consideration;  an  absolute  denial  of  the  facts  on  which  the  poti- 

(l)J)rewv.  Drew,  13  P.  D.  1897. 
(m)  Wynne  v.  Wynne,  (1898)  P.  18. 
(n)  Mahoney  v.  McCarthy,  (1892)  P.  21. 
(o)  Strickland  v.  Strickland,  35  L.  T.  767. 
( p)  20  &  21  Viet.  c.  85,  ss.  30  &  31. 
G. — P.D.&.V.  P 
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with  ans- 
picion  is. 


tion   is   based,  if  proved,  gives  the  Court  no  option  but  to 
dismiss  the  petition. 

Connivance  is  the  intentional  concurrence  in  a  person's  adul- 
tery, and  may  be  constituted  either  by  overt  acts  of  conspiracy 
or  by  evidence  of  passive  acquiescence  in  the  circumstances  and 
conduct  which  lead  to  the  adultery,  with  the  intention  that  they 
should  result  in  adultery.  As  a  legal  doctrine,  connivance  has 
its  source  and  its  limits  in  the  principle  volenti  non  fit  injuria. 
A  willing  mind  is  all  that  is  necessary  (q) ;  and,  generally 
speaking,  without  intentional  concurrence  or  corrupt  con- 
nivance, no  bar  is  created.  But  while,  on  the  one  hand,  mere 
negligence,  inattention,  dulness  of  apprehension,  or  indifference, 
is  not,  legally  speaking,  connivance,  the  term  is  not  to  be  limited 
to  the  meaning  of  mere  wilful  refusing  or  affecting  not  to  see 
the  adulterous  course  of  conduct:  it  includes  the  case  of  acqui- 
escence in,  or  wilfully  abstaining  from  taking  any  steps  to 
[iivvont,  that  adulterous  intercourse  which  must  be  reasonably 
suspected  frn^y  foA  ftirftifmsfnnpns  as  likely  to  occur,  even  though 
there  be  no  corrupt  intention  (r) .  A  husband  cannot  connive 
{in  the  legal  sense  of  the  word)  at  an  adultery  with  which  he 
only  becomes  acquainted  after  the  adultery  has  taken  place:  he 
must  be,  if  not  an  accessory  before  the  fact,  at  least  cognizant 
that  adultery  would  follow  from  certain  transactions  that  he 
approved  of  and  consented  to  (s) .  Thus,  connivance  may  be 
either  active  or  passive;  but,  as  above  mentioned,  mere  negli- 
gence is  not  sufficient.  Generally,  to  constitute  passive  con- 
nivance, there  must  be  knowledge  of  the  delictum  and  acqui- 
escence in  it. 


Brutal  But  brutal  behaviour,  cruelty,  and  even  desertion,  unless  they 

n,,t  f...n-  be  committed  with  the  intention  of  causing  adultery,  do  not 
justif3r  adultery,  and  do  not  amount  to  connivance  there- 
with (£).  The  employment  of  a  detective  to  watch  a  wife  may 


(9)  Boulting  v.  Boulting,  3  Sw.  &  Tr.  329. 

(r}  Oipps  v.  Oipps,  3  Sw.  &  Tr.  116. 

(a)  Glennie  v.  Glenme,"32  L.  J.  P.  &  M.  17. 

(t)  Stone  v.  Stone,  1  Bob.  101 ;  Michelson  v.  MicMson,  3  Hagg.  Ecc.  14. 
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amount  to  connivance  in  an  act  of  adultery   by   her   if   the  Employing 
husband,  in  so  employing  a  detective,  intends  and  jipts  so  &B  toXnay .& 
betray  his  wife  into  committing  the  act  (M)  .    A  deed  of  separa-  So~may  a  deed 
tion  may  amount  to  evidence  of  consent  to  adultery  if_it_containd0^eparation' 
anything  that  can  bo  construed  into  a  recognition  of  and  acqui- 
escence in  an  adulterous  intercourse:  but  per  se,  such  a  deed  is 
no  authority  to  either  party  to  commit  adultery  (a;) .    If,  how- 
ever, knowing  at  the  time  that  the  husband  is  cohabiting  with 
another  woman,  a  wife  by  way  of  compromising  the  matter 
enters  into  a  separation  agreement  making  provision  for  her 
and  her  children,  and  agrees  not  to  take  further  proceedings, 
this  is  virtually  a  consent  to  the  continuance  of  the  cohabita- 
tion, and  amounts  to  connivance  (y} . 

The  Court  raises  a  primd  facie  presumption  against  conniv-  There  is 
ance,  so  that  when  the  facts  are  equivocal  the  Court  will  assume  presumption 
that  the  husband  has  not  assented  to  his  own  dishonour  (z) .  &gam;  ™~ 

•  i  nivt 

But  neither  knowledge  nor  willingness  need  be  proved  affirma-  " 
tively :  they  may  be  inferred  from  circumstances  and  the  general 
conduct  pf  the  husband;  for  instance,  they  may  be  inferred 
when  he  has  been  so  extremely  negligent  of  the  conduct  of  his 
wife  as  to  encourage  such  familiar  intimacy  as  would  lead  to 
adulterous  intercourse. 

Connivance  at  adultery  with  A.  is  a  defence  to  a.  charge  of  Th 
adultery  witn  B. :  for  a  man  wilfully  blind  is  not  allowed  to  say 
Non  omnibus  dormio  (a) .  Similarly,  if  a  wife  once  consents  to 
allow  her  husband  to  commit  adultery,  she  has  no  right  after- 
wards to  claim  a  decree  on  account  of  that  adultery;  and  her 
consent  to  his  future  adultery,  though  enforced  as  the  condition 
of  a  grant  of  an  allowance  to  her,  amounts  to  connivance  (6). 

(«)  Oower  v.  Oower,  2  P.  &  D.  428 ;  Sugg  v.  Sugg,  31  L.  J.  P.  M.  &  A. 
41 ;  Picken  v.  Picken,  34  L.  J.  P.  M.  &  A.  22. 

(x)  Barker  v.  Darker,  2  Add.  285;  Thomas  v.  Thomas,  2  Sw.  &Tr.  113; 
Crewe  v.  Crewe,  3  Hagg.  Ecc.  123. 

(y)  Thomas  v.  Thomas,  ubi  sup. 

(z)  Moorsom  v.  Moorsom,  3  Hagg.  Ecc.  87. 

(a)  Lovering  v.  Lovering,  3  Hagg.  Ecc.  85. 

(6)  Boss  v.  Moss,  1  P.  &  D.  734. 
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(iii)  Condemn-  Condonation  may  be  defined  ag  a  conditional  forgivenett  of  a 
inatrinionial  offence,  the  implied  condition  being  that  the 
ojfenflp  shall  gyt  be  repeated.  It  follows  that  there  can  be  no 

condonation  where  there  is  not  a  previous  full  knowledge  of  all 
the  circumstances  which  go  to  constitute  the  particular  off'-ncc 
alleged  to  have  been  condoned  (c) .  It  applies  chiefly  to 
adultery;  but  there  may  be  condonation  of  cruelty  and  separa- 
tion as  well.  Condonation  is  a  general  principle  of  law,  and 
applies  to  procedure  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  irrespective  of  express  provision  to  that 
effect  (d}. 

Husband's  The  acts  of  a  man  in  the  way  of  forgiveness  of  his  wife's 

faults  will  be  more  readily  construed  to  amount  to  a  condona- 
*n-  tioii  than  the  acts  of  the  wife  in  forgiveness  of  an  offence  by  her 
tnoscoTwlfe.  husband.  For,  firstly,  the  wife  is  more  sub  poteslatc  and  inops 
Reasons  consiUi ,'  and  if,  therefore,  after  an  act  of  adultery  by  her 
hushand,  she  still  continue  to  cohabit  with  him.  and  remain 
uncomplaining,  it  will  not  be  always  argued  therefrom  that  she 
has  by  her  forgiveness  waived  her  right  to  relief.  It  is 
obviously  often  hard  for  her  to  take  that  stern  uncompromising 
attitude  with  regard  to  his  faults  which  the  man  can  easily 
assume  with  regard  to  hers  V  .  Secondly,  the  honour  of  the 
wife  is  less  injured,  and  more  easily  healed,  and  his  guilt  is  not 
of  the  same  consequence  to  her  as  hers  to  him  (/) .  And,  further, 
it  is  even  a  merit  in  her  to  bear  and  be  patient,  and  endeavour 
to  reclaim  her  husband;  and  it  is  not  her  duty  till  compelled 
by  the  last  necessity  to  have  recourse  to  the  legal  remedy  (g) . 
Indeed,  it  has  been  said  that  forgiveness  on  the  part  of  the  wife, 
in  the  hope  of  reclaiming  her  husband,  is  meritorious,  while  a 
similar  forgiveness  by  the  husband  would  be  dishonourable  (h}. 

(c)  Bramwell  v.  liramwell,  3  Hagg.  Ecc.  G3o  ;  Bernstein  v.  Bermtein, 
(1892)  P.  375. 

(d)  Williams  v.  Williams,  (1904)  P.  143. 

(e)  Snow  v.  Snow,  2  Notes  of  Cases,  16. 
(/)  Beeby  v.  Beeby,  1  Hagg.  Ecc.  789. 
(.9)  Tbid. 

(A)  Peacock  v.  Peacock,  1  Sw.  &  Tr.  183. 
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To  establish  condonation,  there  must  be  proved  (1)  a  full  To  establish 

....  ,  .        ,  iiin  condonation 

knowledge  of  the  offence  (i) ;  but  condonation  by  a  husband  of  ihere  mut-t 
adultery  committed  by  his  wife  with  one  person  is  not  avoided  2£r- 
by  the  fact  that  the  wife  had  before  the  condonation  committed  ictfR.    °°W 
other  acts  of  adultery  with  another  person  that  the  husband 
knew  not  of  (fc);  and  (2)  the  deliberate  forgiveness  of  it.    The 
first  fact  being  established,  the  forgiveness  is  generally  evidenced 
by  a  receiving    back   of   the  guilty  party  into  cohabitation. 
Resumption  of  cohabitation  is  not  always  evidence  of  forgive- 
ness; for  it  may  be  tho  result  of  force,  or  may  be  upon  condi- 
tions (?).     It  was  said  in  Keats  v.  Keats  (m)  that  there  is  no  always  fur- 
condonation  without  resumption  of  cohabitation,  mere  words  of  °— " ~ 
forgiveness,  however  strong,  not  sufficing.     It  is  at  any  rate     vwr 
clear   that   there    must    be   a   complete   reinstatement   of  the 
offending  party  to  the  position  occupied  before  transgression.  t 
As  j.  rule,  continued  cohabitation  with  full  knowledge  of  the") 
oil'oncOj  at  any  rate  if  the  husband  be  the  injured  party,  willrr  " 
const  it  uic  strong  evidence  of  condonation.     But  where  there  is 
a  resumption  of  cohabitation  without  the  intention  of  forgive- 
ness (as,  for  instance,  where  the  husband  continues  cohabitation 
with  his  wife  not  really  believing  her  to  b©  guilty),  there  is  no 
condonation  (n).     The  question  is  one  of  intention  for  the  jury 
to  decide  (o) .     If  the  husband  has  mere  suspicion,  continuance 
of  cohabitation  is  not  condonation  (p) . 


both  parties  are  guilty  of  adultery,  and  the  respondent  Effect  of 
has  condoned  the  petitioner's  offence,  the  Court  is  not  thereby  when  both 
prevented  exercising   its    discretion  to  refusr  tho  petitioner  a 
divorce  on  the  ground  of  his  own  adultery  (qj". 

As  before  mentioned,  cruelty  as   well  as  adultery  may  be  Cruelty  may 
condoned,  but  condonation  of  cruelty  will  not  lightly  be  pre-   - 

(t)  Demster  v.  Demster,  2  Sw.  &  Tr.  438. 

(k)  Bernstein  v.  Bernstein,  uli  sup. 

(I)  Cooke  v.  Cooke,  3  Sw.  &  Tr.  246. 

(m)  1  Sw.  &  Tr.  334. 

(n)  Ellis  v.  Ellis,  4  Sw.  &  Tr.  Io4. 

(o)  Peacock  v.  Peacock,  1  Sw.  &  Tr.  183 ;   Hall  v.  Jfall,  64  L.  T.  827. 

(/>)  Elwes  v.  Elwes,  1  Hagg.  Con.  C.  292. 

(?)  Goode  v.  Goode,  2  Sw.  &  Tr.  253. 
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sumed  from  a  continuance  of  cohabitation  after  one  or  several 
acts  of  cruelty  (r). 

It  seems  that  the  Court  can  take  notice  of  the  condonation  of 
an  offence  though  condonation  has  not  been  pleaded  (r) . 

The  word  "  condonation  "  had  its  origin  in  the  Ecclesiastical 
Courts,  and  means  "  forgiveness  with  a  condition  " — the  con- 
dition, of  course,  being  that  the  erring  spouse  shall  behave 
properly  for  the  future  (s) .  Hence,  a  repetition  of  the  con- 
doned offence  does  away  with  the  effect  of  the  condonation; 
thus  condoned  adultery  is  revived  by  subsequent  adultery,  and 
even  by  a  subsequent  offence  of  another  nature,  such  as 
cruelty  (£).  In  the  Ecclesiastical  Courts,  however,  there  was 
this  limitation — that  the  reviving  offence  must  itself  be  one 
sufficient  on  which  to  ground  a  petition  for  a  decree  a  mensa 
atque  thoro.  For  this  reason  it  has  been  a  matter  of  doubt 
whether  the  offence  of  desertion  (u)  was  capable  of  reviving 
condoned  adultery  or  cruelty,  desertion  being  no  matrimonial 
offence  in  view  of  the  Ecclesiastical  Courts,  and  only  made  one 
by  the  Matrimonial  Causes  Act,  1857.  This  doubt  has  now 
been  resolved  by  Houqhton  v.  Houahton  (x]  deciding  that  a 
husband's  incestuous  adultery  condoned  by  the  wife  is  revived 
by  the  husband's  subsequent  desertion.  It  is  also  settled  that 
a  witV's  adultery  is  also  revived  by  her  desertion  of  her 
husband  (y).  Probably  desertion,  in  a  similar  way,  would  now 
be  held  to  revive  cruelty  notwithstanding  that  there  is  authority 
to  the  contrary  (z),  dating,  however,  from  before  the  Matri- 
monial Causes  Act,  1857,  and  therefore  subject  to  the  fresh 
considerations  introduced  by  that  statute.  It  seems,  however, 
that  nothing  short  of  a  recognised  matrimonial  offence  will 


(r)  Curtis  v.  Curtis,  1  Sw.  &  Tr.  192. 

(«)  Dent  v.  Dent,  4  Sw.  &  Tr.  105. 

(t)  Worsley  v.  Worsley,  2  Lee,  572 ;  Dttrant  v.  Durant,  1  Hagg.  Ecc.  733. 

(u)  Bland  ford  v.  Blandford,  8  P.  D.  19. 

(x)  (1903) P.  150. 

(y)  Copsey  v.  Copsey,  (1905)  P.  105. 

(z)  Hart  v.  Hart,  2  Spinks,  193. 
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operate  to  bring  about  a  revival;  thus,  improper  familiarities, 
short  of,  but  tending  to  adultery,  are  not  sufficient  (a) . 

It  would,  therefore,  seem  that  at  the  present  day  any  matri- 
monial offence  (but  nothing  short  of  a  matrimonial  offence)  will 
revive  either  the  like  matrimonial  offence  or  any  other. 

The  following  illustrations    in    addition    to   those   already  Illustrations 
mentioned  are  to   be  met  with  in  the  reports: — Incestuous  ° 
adultery  condoned  ,may  l>e  revived  by  an  ordinary  adultery  (6); 
and  adultery   condoned    may  be   revived   by  cruelty  (e) ;  and 
cruelty  will  be  revived  by  cruelty,  even  of  a  very  slight  degree, 
if  it  be  of  the  same  description  as  the  original  cruelty  (d). 
Cruelty  is  also  revived  by  adultery  (e).    Again,  when  adulteryV 
coupled  with  desertion  has  been  condoned,  the  desertion  will  be  I  » 

revived  by  subsequent  adultery,  and  so  will  the  implied  deser-ll 
tion  under  the  Matrimonial  Causes  Act,  1884,  be  revivedjf 
thereby  (/) . 

It  appears  to  be  still  unsettled  whether  revival  must  be 
expressly  pleaded  (g] . 

Although  not  strictly  condonation  it  is  convenient  to  deal,  Ayreementa 
in  this  place,  with  the  effect  of  express  agreements  not  to  take  ^^matrimonial 
advantage  of  a  matrimonial  offence.  S? ence' 

A  separation  agreement  between  husband  and  wife,  providing 
that  legal  proceedings  shall  not  be  taken  by  one  against  the 
other  in  respect  of  matrimonial  offences  already  committed, 
is  an  answer  to  divorce  proceed i  n^ •>  lu^cd  on  such  a  matrimonial 
offence  (fe) . 

This  class  of  case  where  then1  is  an  express  agrcoment  for  an 
absolute  release,  and  not  merely  a  conditional  forgiveness,  is 
to  be  distinguished  from  condonation  in  that  a  matrimonial 

(a)  Collins  v.  Collins,  9  App.  Cos.  205;  but  see  Winscom  v.  IIY««wn, 
3  Sw.  &  Tr.  380. 

(6)  Newsome.  v.  Newsome,  2  P.  &  D.  306. 

(c)  Dent  v.  Dent,  4  Sw.  &  Tr.  105. 

(d)  Evans  v.  Evans,  1  P.  &  D.  36 ;    Wilson  v.  Wilson,  6  Moo.  P.  C.  484  ; 
JDurant  v.  Durant,  1  Ilagg.  Ecc.  733. 

(e}  TfAyuilar  v.  Tf  Aguilnr,  1  Hagg.  Ecc.  776. 

(/)  Btatutfbrdv.  Mandford,  8  P.  D.  19;  Paine  v.  Paine,  (1903)  P.  263. |f 

(</)  Bradduck  v.  Jiraddock,  55  S.  J.  79. 

(A)  Rose  \.  Rose,  8  P.  D.  98  ;   (hnidy  v.  Gandy,  7  P.  1).  108. 
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olimce,  the  effect  of  which  has  been  absolutely  discharged  by 
unconditional  agreement,  is  not  revived  by  subsequent  mis- 


Agreements 
not  to  plead 
future 
offences. 


The  varying 
scope  of  such 
agreements. 


Cases  where 

agreement 

ineffectual. 


Apparently,  such  an  agreement  for  absolute  forgiveness  is) 

.•nVriual    cvni    \\licii    it    is   agreed    that    I'litiirc   as    well    as    past 
offences  shall  not  IK*  made  tli    ground  oL'  pmci'i-din^s    /,-'  ,  pro-     - 
vided  that  the  agreement  taken  in  connection  with  the  sur- 
rounding circumstances  docs  not  amount  to  connivance  (I). 

The  exact  wording  of  the  covenant  must,  of  course,  be  taken 
into  account.  Thus  an  agreement  by  a  wife  not  to  revive  pro- 
ceedings in  a  judicial  separation  suit  for  cruelty  does  not 
prevent  her  from  presenting  a  divorce  petition  later  in  respect 
of  her  husband's  subsequent  adultery  coupled  with  that  same 
cruelty  (m)  .  And  a  covenant  by  a  husband  that  no  proceed- 
ings shall  be  commenced  or  taken  in  respect  of  cause  of  com- 
plaint existing  at  the  date  of  the  agreement  does  not  prevent 
the  husband  setting  up  adultery  by  the  wife  before  the  date 
of  the  agreement  in  answer  to  proceedings  instituted  by  her  in 
respect  of  his  own  subsequent  adultery  (n).  Whether  a  cove- 
nant aptly  worded  might  prevent  an  offence  being  pleaded  even 
by  way  of  defence  is  a  point  not  covered  by  any  authority  pre- 
cisely in  point.  Probably,  the  parties  cannot,  by  agre3ment, 
prevent  that  being  a  defence  which  otherwise  would  be  so  (0)  . 

The  agreement  must,  if  it  is  to  havo  any  effect,  be  entered  into 
voluntarily.  An  agreement  entered  into  under  circumstances 
practically  amounting  to  duress  is  null  and  void  (p]  .  And 
husband  or  wife  bound  by  an  agreement  which  is  perfectly 
valid  to  begin  with  may  be  discharged  by  conduct  on  the  part 
of  the  other  amounting  to  a  repudiation  of  the  agreement  (q). 

(i)  Rose  v.  Rose,  8  P.  D.  98. 

(k)  Rowley  v.  Rowley,  3  Sw.  &  Tr.  338. 

(I)  Thomas  v.  Thomas,  1  Sw.  &Tr.  113  ;  Studdy  v.  Studdy,  1  Sw.  &  Tr. 
321;  Darker  v.  Barker,  2  Add.  285;  ante,  p.  211. 

(m)  Norman  v.  Norman,  (1908)  P.  6. 

(n)  Oooch  v.  Gooch,  (1893)  P.  99. 

(o)  Gooch  v.  Gooch,  ubi  sup.  And  see  the  judgment  of  Jessel,  M.R., 
in  Rose  v.  Rose,  8  P.  D.  98,  at  p.  99. 

(p)  Adamson  v.  Adamson,  23  T.  L.  R.  434. 

(9)  Balcumbe  v.  Halcomve,  (1908)  P.  176;  see  infra,  p.  251. 
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Collusion  before  the  Matrimonial  Causes  Act,  1857,  appears  (iv)  Collusion, 
to  have  been  used  in  the  Ecclesiastical  Courts  interchangeably 

with  connivance  in  the  sense  that  the    parties    conspired    to    ~  I 

.        • 

commit  the  offence;  since  that  statute,  however,  the  word  has 
been  used  to  indicate  the  presentation  or  prosecution  of  a 
petition  by  arrangement  or  agreement  between  the  parties,  the 
law  of  this  country  not  permitting  divorces  to  be  granted  by 
consent.  Thus  it  is  collusion  whore  a  party  to  a  suit  procures 
by  agreement  with  the  other  the  withdrawal  from  the  notice  of 
the  Court  of  facts  which  are  relevant  to  the  charge  which  is 
imputed  to  him  or  her,  and  thus  conspires  to  obtain  a  decree  (r} . 
It  is  collusion  as  well  as  connivance  where  the  parties  agree 
that  one  of  them  shall  commit,  or  appear  to  commit,  adultery, 
so  that  they  may  have  their  union  dissolved  (s) .  Collusion  is 
constituted  where,  after  the  petition  is  presented,  the  husband 
has  several  interviews  with  his  wife,  urging  her  not  to  oppose 
the  petition,  and  as  a  result  the  wife  does  not  defend,  the 
husband  in  consideration  thereof  making  her  an  allowance  in 
lieu  of  alimony  (£).  But  the  mere  fact  that  the  husband  allows 
his  wife  a  sum  in  lieu  of  alimony  pending  a  suit  for  divorce, 
does  not  by  itself  amount  to  collusion  (£) .  A  concurrence  by 
the  parties  in  getting  up  the  evidence  in  the  case  would  be 
collusion,  though  the  case  were  a  true  one  (u} .  Sk>  would 
be  an  agreement  to  suppress  relevant  evidence  (aj) .  And 
an  agreement  to  withhold  pertinent  and  material  facts 
which  might  have  been  adduced  in  evidence  in  support  of  a 
counter-charge  will  amount  to  collusion,  even  though  the  sup- 
pressed facts  might  not  be  sufficient  to  establish  such  counter- 
charge (?/).  To  establish  collusion,  in  short,  all  that  must  be 
shown  is  that  there  is  an  agreement  between  the  parties,  and 
that  they  ace  acting  in  concert  with  regard  to  the  petition  (z). 

(r)  Hunt  v.  Hunt,  47  L.  J.  P.  &  M.  22. 
(«)  Todd  v.  Todd,  1  P.  &  D.  121. 
(t)  Barnes  v.  Barnes,  1  P.  &  D.  505. 
(«)  Midyley  v.  Wood,  30  L.  J.  P.  57. 
(x)  Bawn  v.  Bacon,  25  "VV.  R.  560. 
(y)  Butler  v.  Butler,  15  P.  D.  66. 

(z)  Oethin  v.  Gcthin,  31  L.  J.  P.  &  M.  43;  (fray  v.  Gray,  2  Sw.  &  Tr. 
249. 
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To  institute  a  suit  by  agreement  and  arrange  the  conduct  of 
the  suit  by  the  agreement  is  collusion,  though  the  parties  as 
between  themselves  may  be  entitled  to  a  divorce,  and  though  it 
may  bo  impossible  to  point  out  any  particular  fact  falsely  dealt 
with  or  withheld .  Nor  is  the  position  bettered  by  a  voluntary 
disclosure  to  the  Court  of  the  agreement  (a).  It  is  also  collu- 
sion to  suppress  the  fact  of  condonation  after  de"crec  w'.sv  ;  and 
as  a  suit  is  not  completed  till  decree  absolute,  the  proceedings 
are  prosecuted  in  collusion,  and  the  King's  Proctor  can 
intervene  (6). 


By  whom 
shown. 


('(illusion  is  generally  shown  by  the  King's  Proctor,  upon 
information  given  him  by  some  person  interested  in  the  suit. 
The  King's  Proctor  may,  in  such  a  case,  intervene  to  prevent 
the  making  of  the  decree  absolute.  (Post,  p.  292.) 

Another  frequent  ground  of  intervention  by  the  King's 
Proctor  is  the  failure  of  the  petitioner  to  disclose  material  facts. 
This,  however,  is  on  a  quite  different  footing,  and  to  be  care- 
fully distinguished  from  collusion.  The  gist  of  the  latter  is 
the  agreement  between  the  parties,  and  therefore  if  a 


conceals  the  fact  that  he  himself  has  been  guilty  of  adultery, 
but  does  so  of  his  own  initiative  and  not  by  agreement,  this  is 
no  collusion,  and  do«>s  not  (institute  an  absolute  bar  to  a  decree 
absolute.  On  the  King's  Proctor  intervening  the  Court  will 
investigate  all  the  facts,  and  if  it  iinds  that  had  it  had  all  the 
facts  before  it  on  the  former  occasion  it  would  still  have  made 
the  decree  nisi,  it.  will  make  the  decree  an  absolute  one,  not- 
withstanding the  intervention  and  proof  of  concealment  by  the 
petitioner  c  . 


A  -  to  the 

Court's 

discretion. 


(ii)  Discretionary  Defences. 

By  sect.  31  of  the  principal  Act  the  Court  is  not  bound  to 
grant  a  decree  if  the  petitioner  has  been  guilty  of  adultery, 


\r 


(a)  Churchward  v.  Churchward,,  (1895)  P.  7. 
(6)  lingers  v.  Rogers,  (1894)  P.  161. 

(c)  Hunter  v.  Hunter,  (1905)  P.  217  ;  explaining  Roche  \.  Roche,  (1905) 
P.  142. 
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unreasonable  delay,  cruelty,  desertion,  or  neglect  or  misconduct. 
These  defences  are  discretionary  only,  and  in  granting  or  with- 
holding a  decree  the  Court  has  regard  to  the  special  circum- 
stances of  each  case.  These  must  now  be  considered  in  order. 

Adultery  is  only  a  discretionary  bar  under  the  principal  Act,  (i) 
but  the  decisions  show  that  the  Court  will  not  grant  or  with-  _l_Kow 
hold  a  decree  on  the  mere  footing  of  the  petitioner's  adultery  a  bar- 
being  more  or  less  blameable  in  each  particular  case.    A  loose 
and  unfettered  discretion   of  this  sort  would  be  a  most  dan- 
gerous weapon,  and  the  Court  will  therefore  exercise   only  a 
regulated  discretion  subordinated  to  definite  rules  (d) .      The 
discretion  of  the  Court  is  a  judicial  as  opposed  to  an  arbitrary 
discretion  and  is  exercised  on  the  principle  that  the  Court  must 
have  regard  not  only  to  the  rights  and  liabilities  of  the  parties, 
but  also  to  the  interests  of  society  and  public  morality. 

Adultery  committed  with  full  knowledge  that  the  act  is  adul-  what  will 
terous  (/),    therefore,  will  usually    be  ;i   bur  to  divorce — mere  constitute 
lapse  of  time,  for   instance  (g),  or   the  fact  that  the  act  of  cumstances. 
adultery  was  isolated   and  has  been  condoned,  are  not  such 
special  circumstances  as  to  lead  the  Court  in  its  discretion  to 
grant  relief  notwithstanding  (h] . 

But  the  Court  will  grant  divorce  if  the  petitioner's  adultery 
occurred  under  a  mistake  of  fact,  as  where  the  petitioner  in 
bond  fide  belief  of  his  wife's  death  marries  again  during  her 
life  (i},  or  in  the  belief  that,  contrary  to  the  fact,  the  decree  nisi 
has  been  made  absolute  (fc).  But  if  a  man  has  committed 
adultery  in  belief  of  his  wife's  death  he  should  at  least  abandon 
the  intrigue  on  finding  out  his  error,  and  if  he  in  face  of  a 

(d)  Morgan  v.  Morgan,  1  P.  &  D.  644. 

(e)  Evans  v.   Evans,  (1906)   P.    125,  citing  the   Court  of  Appeal   in 
>'  Constantinidi  v.  Constantinidi,  (1905)  P.  293. 

(/)  Craven  v.  Craven,  26  T.  L.  R.  4. 
(</)  Morgan  v.  Morgan,  1  P.  &  D.  644. 

(A)  McCord  v.  McCord,  3  P.  &  D.  237 ;  (joode  v.  Ooode,  2  Sw.  &  Tr. 
253  ;   Clarke  v.  Clarkf,  34  L.  J.  P.  &  M.  94  ;    Wnin  \.  Wain,  pott,  p.  220. 
(i)  Freegard  v.  Freegard,  8  P.  D.  186. 
(*)  Wickham  v.  Wickham,  6  P.  D.  11. 
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warning  from  his  solicitors  continues  tho  intrigue  pendente  lite 
his  petition  will  bo  dismissed  (Z).  Also  the  Court  will  not 
refuse  a  divorce  if  petitioner's  adultery  was  committed  under  a 
mistake  of  law,  as  where  the  petitioner  has  re-married  after  a 
decree  nisi  and  in  ignorance  of  the  fact  that  a  decree  absolute  is 
necessary  (m),  or  even  where  the  petitioner  bond  fide  believes 
that  a  separation  agreement  has  dissolved  the  marriage  and  re- 
marries in  pursuance  of  that  belief  (ri) .  And  the  Court  will 
grant  a  decree  notwithstanding  petitioner's  adultery  if  satisfied 
t  hat  that  adultery  was  brought  about  by  the  misconduct  of  the 
other  jmrty,  as  where  a  husband  compels  his  wife  to  prostitu- 
tion (o),  or  (perhaps)  where  the  petitioner's  adultery  can  be 
directly  traced  as  a  result  of  his  knowledge  that  she  has  trans- 
ferred her  affections  and  to  the  shattering  of  his  ideas  of  the 
purity  of  womanhood  and  of  his  wife  (p).  But  the  case  just 
mentioned  has  been  referred  to  as  a  "questionable  decision," 
<ind  is  probably  not  law.  Certainly  unless  the  respondent's 
conduct  is  directly  responsible  for  the  petitioner's  adultery  the 
Court  will  refuse  a  decree  (q) .  Where  the  wife  is  petitioner 
and  is  guilty  of  adultery,  the  Court  will  not  exercise  its  dis- 
cretion in  her  favour  unless  she  can  show  that  her  adultery  was 
the  necessary  and  reasonable  consequence  of  her  husband's  con- 
duct (r).  And  the  Court  refused  a  husband  a  decree  who  com- 
mitted adultery  with  a  woman  after  his  wife  had  left  him  (s) . 
Nor  will  the  Court  give  relief  to  a  husband  guilty  of.  flagrant 
adultery  even  if  the  wife  has  condoned  the  adultery  (t). 

It  has  been  said  that  in  exercising  its  jurisdiction  to  refuse  a 
divorce  on  the  ground  of  petitioner's  adultery  tho  Court  ought 

(0  Hynes  v.  Hynes,  20  T.  L.  R.  781. 

(m)  Noble  v.  Noble,  1  P.  &  D.  691. 

(n)  UTiitworth  v.  Whitworth,  (1893)  P.  85. 

(o)  Burdon  v.  Burdon,  (1901)  P.  52. 

(p)  Constuntinidi  v.  Gonstantinidit(.l903')  P.  246.  But  pee  the  observa- 
tions of  the  Court  of  Appeal  on  this  case  heard  on  appeal  as  to  another 
point,  (1905)  P.  293  ;  and  Evans  v.  Evans,  (1906)  P.  124. 

(9)  Wyke  v.  Wt/ke,  (1904)  P.  149  ;  and  Todd  v.  Todd,  23  T.  L.  R.  9. 

(r)  Tulk  v.  Tulk,  23  T.  L.  R.  120. 

(«)  Todd  v.  Todd,  24  T.  L.  R.  281. 

(<)  Wain  v.  Wain,  26  T.  L.  R.  131. 
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to  look  at  all  the  circumstances,  including  the  consequences  that 
would  ensue  not  only  in  the  present  but  in  the  future  from  a 
refusal  to  exercise  its  discretion  in  favour  of  the  petitioner,  and 
it  was  taken  into  account  that  leniency  in  favour  of  an  erring 
wife  might  probably  result  in  her  moral  reinstatement  .  It  was 
further  said  that  in  this  matter  the  two  sexes  are  not  on  an  equal 
footing,  and  that  what  might  be  inexcusable  in  the  man  may 
be  excusable  in  the  woman  (u]  .  The  exercise  of  the  Court's 
discretion  under  sect.  31  in  fact  varies  widely  in  the  hands  of 
different  judges.  The  tendency  for  the  moment  appears  to  be 
in  the  direction  of  laxity  (x).. 


If  there  is  delay  in  bringing  the  suit,  it  will  bar  the  right  to  (ii)  Delay. 
relief  where  it  is  unreasonable,  i.e.  where  it  cannot  be  accounted 
for,  except  on  the  supposition  that  it  amounts  to  condonation, 
connivance,  or  acquiescence  (y]  .  A  delay  of  two  years  or  over 
requires  explanation,  and  if  it  takes  place  without  any  special 
reason,  with  full  knowledge  of  the  offence,  it  is  fatal  (z]  .  But 
delay  may  be  explained,  as  by  showing  a  lack  of  means  to 
proceed  earlier  (a),  or  the  impossibility  of  obtaining  earlier  a 
conclusive  case  against  the  wife  (&).  It  is  also  a  good  excuse 
lliat,  the  respondent  has  boon  coulined  in  a  lunatic  asylum  aixl 
not  expected  to  live  (c)  .  A  delay  of  twenty  years  by  a  mother\ 
to  ascertain  her  son's  wish  is  fatal  to  her  suit(£?).  Where, 
however,  a  wife,  after  living  apart  from  her  husband  for  more 
than  twenty  years  under  a  separation  deed,  petitioned  for  a 
divorce  on  the  ground  of  his  adultery  committed  before  the 
separation  and  his  non-compliance  with  an  order  for  restitution 
of  conjugal  rights  which  she  had  just  obtained  against  him,  it 
was  held  that  there  was  no  unreasonable  delay,  since  the  petition 


(«)  Pretty  v.  Pretty,  (1911)  P.  83. 
(z)  See  Bullock  v.  Bullock.  Iu3  L.  T. 
(y)  Pellew  v.  Pellew,  1  Sw.  &  Tr.  499. 
(z)  Nicholson  v.  Nicholson,  3  P.  &  D.  53. 

(a)  Harrison  v.  Harrison,  2  Sw.  &  Tr.  362. 

(b)  Wilson  v.  Wilton,  8  P.  D.  8. 

(c)  Johnson  v.  Johnson,  (1901)  P.  193. 

(d)  Vtauclerk  v.  Beauchrk,  (1891)  P.  189. 


-_x^v~»4vcve~*-^  */* 
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Jy  thepeti- 

tioncr. 


(iv)  Desertion 
or  wiTfHT™ 


separation 
"by  the  peti- 
boner. 


(v)  Miscon- 
duct con- 


could  not  have  been  presented  until  the  husband  had  failed  to 
comply  with  the  restitution  order  (e). 

Cruelty  is  a  discretionary  defence,  but  hero  also  the  discretion 
is  a  judicial  and  not  an  arbitrary  one;  its  exercise  turns  on  the 
question  whether  the  respondent's  offence  has  been  brought 
about,  or  at  least  conduced  to,  by  the  cruelty  of  the 
petitioner  (/).  If  the  husband's  cruelty  has  caused  or  con- 
duced to  the  wife's  adultery,  his  petition  will  lie  dismisMjd.  luit. 
otherwise  it  will  be  granted  very  probably  upon  terms  of  the 
decree  not  being  made  absolute  till  the  husband  have  secured  an 
allowance  upon  the  wife(/).  A  fortiori  if  the  respondent's 
misconduct  brought  about  the  cruelty  of  the  petitioner,  the 
latter  will  be  granted  his  decree  (g).  A  husband  convicted  of 
an  aggravated  assault  on  his  wife  on  which  a  separation  order 
under  the  now  repealed  provision  of  the  Matrimonial  Causes 
Act,  1878,  was  made,  obtained  a  decree  of  dissolution  on  the 
ground  of  his  wife's  subsequent  adultery  (fe). 

Desertion,  to  constitute  a  discretionary  bar,  need  not  be  a 
desertion  for  two  years  or  more  («'),  but  it  must  be  a  desertion 
without  reasonable  excuse.     The  inability  or  unwillingness  of 
one  party  to  render  marital  rights  is  a  good  excuse  for  his  or  - — ) 
her  desertion  by  the  other  (fe) . 

As  a  discretionary  bar,  misconduct  must  be  something  more 
than  mere  carelessness  (Z) ;  it  must  be  misconduct_af ter  the 
marriage  (m),  must  be  in  marital  capacity  (not  merely,  e.g., 
being  sentenced  to  ten  years'  penal  servitude  for  theft  (w)  ),  and 
must  distinctly  conduce  to  the  adultery  (o),  as,  for  instance, 


i 


Beauclerk 


.  (1895)  P.  220. 


(/)  Pryor  v.  Pryor,  (1900)  P.  157;  Squire  v.  Squire,  (1905)  P.  4. 

(g)  Pearman  v.  Pearman,  1  Sw.  &  Tr.  601. 

(A)  Serjent  v.  Serjent,  64  L.  T.  236. 

(t)  20  &  21  Viet.  c.  85,  s.  31. 

(k)  Onset/  v.  Outey,  3  P.  D.  223:_gy«oe  v.  Sffiiye,  (1900)  P.  ISO. 


_ 

(0  During  v.  Dering,  1  P.  &  D.  531. 
(m)  Allen  v.  Allen,  28  L.  J.  P.  &  M.  81. 

(n)  Cunnington  v.  Cunninglon,  1  Sw.  &  Tr.  475. 
(o)  Badcock  v.  Badcock,  1  Sw.  &  Tr.  189. 
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refusal  on  the  part  of  the  wife  to  permit  consummation  of  the  => 
marriage  (p)  .  If  a  husband  takes  no  steps  beyond  mere 
verbal  remonstrance  to  terminate  a  course  of  conduct  between 
respondent  and  co-respondent  which  results  in  adultery,  and 
the  Court  is  of  opinion  that  he  has  been  guilty  of  tacit 
acquiescence,  his  petition  will  be  dismissed  (g)  .  Again,  a 
husband  left  his  wife  on  account  of  her  habits  of  intoxication  ; 
he  made  her  no  allowance,  and  never  saw  her  for  eight  years. 
The  adultery  of  the  wife  was  proved,  but  it  was  held  that  the 
conduct  of  the  husband  disentitled  him  to  a  divorce  (r]  . 

If  the  misconduct  conducing  to  the  adultery  is  proved,  it 
seems  to  be  very  difficult  to  obtain  a  decree.  In  fact,  in  the 
only  case  in  which  a  decree  has  been  granted  the  Court  seems 
to  have  doubted  whether  the  evidence  sufficed  to  make  out  a 
case  against  the  petitioner  at  all  (s)  .  The  defence  can  be  given 
effect  to,  though  not  pleaded  (£)  . 

Whether  insanity  is  any  answer  to  a  charge  of  adultery 
appears  to  be  not  yet  definitely  settled.  In  yarrow  v.  Yarrow  (w)  insanity  is 
it  was  doubted  whether  insanity  at  the  time  of  the  offence,  a,2JfflB8r- 
which  would  entitle  a  defendant  in  an  indictment  for  a  criminal 
offence  to  an  acquittal,  would  constitute  a  valid  answer  to  a  suit 
for  divorce  on  the  ground  of  adultery;  and  in  Hanbiin/_v. 
Hanbury  (x)  it  was  doubted  whether  under  any  circumstances 
insanity  could  afford  a  defence  to  a  petition  for  divorce.  Lunacy 
of  a  respondent  before  the  institution  of  or  during  the  pro- 
ceedings does  not  prevent  the  continuation  of  a  suit  for 
dissolution  (y]  . 


I    Ji 

( 


Dixon  v.  Dixon,  59  L.  T.  394. 
(q)  Robinson  v.  Robinson,  (1903)  P.  155. 
(r)  Hayes  v.  Hayes,  1  Keen,  97  ;  but  see  Parry  v.  Parry,  infra. 
(«)  Parry  v.  Parry,  (1896)  P.  37. 
(t)  Robinson  v.  Robinson,  ubi  sup. 
(u)  (1892)  P.  92. 
(x)  (1892)  P.  222. 
(y]  Mordaunt  v.  Moncrie/e,  L.  E.  2  H.  L.  Sc.  &  Div.  374,  post,  p.  278. 
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CHAPTER  V. 

JUDICIAL  SEPARATION. 


I. — Grounds  for  the  Decree. 

Grounds  for  JN  the  presentation  of  a  petition  praying  for  a  judicial  separa- 
tion there  is  no  distinction  between  the  petition  of  a  husband 
and  that  of  a  wife.  By  sect.  16  of  the  principal  Act,  either 
of  the  parties  can  found  a  petition  for  a  judicial  separation 
on  any  one  or  more  of  the  following  grounds:— 

(i)  Adultery, 
(ii)  Cruelty. 

(iii)  Desertion  without  cause  for  two  years  and  upwrards; 
or  desertion  arising  from  non-compliance   with  a 
decree  for  restitution   of  conjugal  rights  (Matri- 
monial Causes  Act,  1884)  (a).    (See  post,  p.  253. ) 
Possibly,  also,  although  not  mentioned  in  sect.  16,  sodomy 
(or  even  apparently  the  attempt   to   commit  it),  as  it  was  a 
ground  for  a  divorce  a  mensa  atque  thoro  (6),  is  an  additional 
ground  for  judicial  separation. 

These  offences  have  been  already  considered  (see  last  chapter) 
when  dealing  with  them  as  grounds  for  a  petition  for  dissolu- 
tion of  marriage;  it  is  therefore  unnecessary  to  devote  any 
further  consideration  to  them. 

.  II. — Defences. 

With  regard  to  the  defences  to  a  petition  for  a  judicial  sepa- 
cial  separation  ration,  these  again  are  mainly  the  same  as  the  defences  to  a 
by  th^deci-  petition  for  a  dissolution.  The  defences  to  a  suit  for  judicial 

(a)  47  &  48  Viet.  c.  68. 

(6)  Bromley  v.  Bromley,  2  Add.  158. 
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separation  are  not,   however,   by  virtue  of  the  Matrimonial  sionsofthe 
Causes  Act,  1857,  divided  into  defences  absolute  and  discre-  8iastical 
tionary:  in  suits  for  judicial  separation  whether  a  particular  Courts- 
defence  is  an  absolute  or  discretionary  bar    depends   on   the 
decisions  of  the  Court,  and  in  determining  what  are  absolute 
and  what  are  discretionary  the  Court  follows  the  law  of  the  old 
Ecclesiastical  Courts. 

The  result  of  the  various  decisions  may  be  summarized  as 
follows: — 


Adultery  of  the  petitioner  (which  is  only  a  discretionary  bar 
HL~—  to  a  suit  for  dissolution)  will  be  an  absolute  bar  to  a  suit  for   * 

judicial  separation.     Adultery  is  an  absolute  bar  even  when      .^BKST 
the    ground    of    the    petition    is    cruelty    of    an    aggravated 
nature  (c) . 

Connivance,  condonation,  and  collusion  are  absolute  bars.  (")  Cgnniv- 
So  also,  of  course,  is  disproof  of  the  alleged  matrimonial  offence  donation.       (  A 
on  which  the  suit  is  grounded.  collu»ivB.  a°d/ 

disproof. 

On  the  other  hand,  it  has  been  decided  that  neither  wilful  ("')  Miscon-) 

>•  i  11  111         duct  and      /    'H0  fl 

misconduct  conducing  to  the  adultery  nor  unreasonable  delay  delay.         ' I 

0        constitutes  any  bar,  either  absolute  or  discretionary,  to  a  suit 
for  judicial  separation  (d) . 


While,  as  a  defence  to  a  dissolution  suit,  simple  cruelty  is  a  (iv)  Cruel 
discretionary  bar,  cruelty  is  no  bar  to  a  suit  for  judicial  separa- 


tion  founded  on  adultery  (e).     But  cruelty  may  be  a  bar  to  a     Wik  Jt 
suit  for  judicial  separation  based  on  the  respondent's  desertion 
as  negativing  the  grounds  on  which  the  petition  is  based. 

Wilful  separation,  i.e.  something  not  amounting  to  desertion,    v)  Wilful 
is  not,  apparently,  a  bar,  whether  it  takes  place  independently  t?eara  °- 
of,  or  in  pursuance  of,  agreement.    But  evidence  of  separation 
under  a  deed  may  be  given  as  a  factor  to  show  that  the  petition       f]  \*+-+Ji+ 

ttj  __  .(c\  Otwan\.  Otwau.  13  P.  D.  141. 
(</]    IH.,  on,  67  L.  T.  394. 

^     (e)  Harris  v.  Harris,  2  P.  &  D.  77. 
G.  —  P.D.&A.  Q 
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for  separation  is  presented  not  bond  fide  to  obtain  protection, 
but  for  a  collateral  purpose  (/) . 

(ri)  Deeer-  The  defence  of  desertion,  discretionary  in  dissolution  suits,  IB 

in  suits  for  judicial  separation  founded  on  subsequent  adultery 
»v  no  bar,  unless  it  has  directly    conduced    to    the   respondent's 


u^h^l  adultery  (g). 


III. — Effect  of  Decree  of  Judicial  Separation. 

Dgcr^gof  From  the  date  of   the  sentence  of   judicial  separation,  and 

separation        whilst  the  separation  continues,  the  wife  (independently  of  the 
places  woman  Married  Women's  Property  Acts)  will  be  considered  as  a  feme 
gem  of  a          sole  with  respect  to  property  acquired  by  or  devolving  on  her 
either  in  her  own  right  (&),  or,  by  the  Matrimonial  Causes  Act, 
1858,  as  an  executrix,  administratrix,  or  trustee  (i),  and  she 
may  dispose  of  it  as  a  feme  sole.    Ifjshe  die  during  the  separa- 
tion intestate,  such  property  will  go  as  it  would  have  done  had 
to  a  certain      her  husband  been  then  dead ;  even  if  the  wife  cohabits  again 
afte°return      w^k  ncr  husband,  all  property  she  is  then  entitled  to  will  be 
to  cohabita-     hers  for  her  separate  use,  subject,  however,  to  any  agreement 
she  and  her  husband  make  whilst  separate  (fc).    Further,  during 
the  separation,  she  is  in  the  position  of  a  feme  sole  as  regards 
contracts  entered  into,  and  wrongs  and  injuries  done  and  com- 
mitted by  or  to  her,  and  also  for  the  purpose  of  suing,  and 
Position  of       being  sued .    Her  husband  will  not  be  liable  for  her  contracts  or 
^  ^er  torts,  not  even  for  torts  committed  by  her  before  the  decree 
*^—  was  pronounced  (7),  or  costs  incurred  by  her   as   plaintiff   or 
defendant.      But  the  husband  may  nevertheless  be  liable  for 
necessaries  supplied  for  her  use  if  he  has  been  ordered  to  pay 
alimony  to  her  and  neglects  to  do  90;  and  the  wife  and  husband 

(/)  Williams  v.  Williams,  1  Ilagg.  Ecc.  581. 

(V)  Duplany  v.  Day/any.  (1892}  P.  53  :  Si/nge  v.   Synqre.  (1900)  P.  180; 
HwJgson  v.  Hodgson,  (1905)  P.  233. 
(h}  20  &  21  Viet.  c.  85,  s.  25. 
(i)  21  &  22  Viet.  c.  108,  s.  7. 
(fc)  20  &  21  Viet.  c.  85,  s.  25. 
(/)  Cttenod  &  Co.  v.  Leslie  and  Wife,  (1909)  1  K.  B.  880. 
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may    join    to    exercise    a   joint   power    notwithstanding    the 
separation  (m) . 

It  has  been  held  that  a  decree  for  judicial  separation  does  not  N°*>artg 

.  .  petition  for 

prevent  the  Court  from  subsequently  decreeing  a  dissolution  of  dissolution, 
the  marriage  for  thejame  matrimonial  offence  as  that  on  which 
the  judicial  separation  was  decreed  (n). 

The  decree  does  not  enable  the  parties  to  marry  again,  and 
the  Court  does  not  now,  as  formerly,  require  a  bond  conditioned 
against  such  re-marriage  (o). 

(TO)  Ibid.  s.  26. 

(n)  Mason  v.  Mason,  8  P.  D.  21 ;  Green  v.  Green,  3  P.  &  D.  121. 

(o)  Kule  126. 
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CHAPTER  VI. 


As  to  void 
and  voidable 
marriages 
generally. 


NULLITY  OF  MARRIAGE. 

AN  application  to  the  Court  does  not  seem  to  be  necessary  in 
every  case  to  declare  a  marriage  ceremony  void  before  the 
principals  concerned  in  that  ceremony  can  marry  again.  In 
certain  cases  the  marriages  solemnized  are  nothing  more  than 
empty  formalities,  and  as  such  do  not  require  to  be  formally 
declared  nullities  by  the  declaration  of  any  Court.  These  cases 
are  when  the  marriage  is  void  in  consequence  of  some  civil  dis- 
ability, viz.,  (i)  where  either  of  the  parties  is  already  legally 
married  to  another;  (ii)  where  the  parties  are  within  the  pro- 
hiliik'il  di-iXTs  (iiiyj  wliciv  citln-r  juirt  \  i^  incapable  of  entermu 


into  the  marriage  contract  by  reason  of  want  of  age,  insanity, 
or  intoxication;  (iv)  where  the  contaaQtJa_QbtaiiifldJgLdiireBB>v 
intimidation,  or  fraud  which  causes  an  apparent  but  not  a  real 
consent;   (v)  where  the  formalities  required  by  law  have  not 
been  complied  with. 

In  these  cases  tijjy  [png.rria.ge  is  void  ab  initio,  and  the  parties 
can  re-marry  with(mthaving  the  previous  oeremony  set  aside 
by  the  Divorce  Division,  for  the  existence  of  a  civil  disability 
can  be  raised  as  a  defence  to  proceedings  in  an  ordinary  Court, 
e.g.,  a  man  against  whom  proceedings  are  taken  for  the  support 
of  his  alleged  wife  may  prove  as  a  defence  a  civil  disability 
which  should  free  him  from  all  liability;  or,  again,  a  man 
prosecuted  for  bigamy  can  plead  as  a  defence  a  civil  disability  . 
Resort,  however,  is  often  had  to  the  Court  to  obtain  a  declara- 
tion that  a  marriage  is  void,  even  though  it  be  void  ab  initio. 
On  the  other  hand,  when  the  defect  in  the  marriage  is  a 
canonical  disability,  i.e.,  incapacity  to  procreate,  the  marriage 
is  voidable  only,  and  to  enable  the  parties  to  marry  again  the 
Court's  decree  of  nullity  is  required.  At  the  present  day 
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incapacity  to  procreate  is  the  only  canonical  disability  .  There 
is  also  a  further  distinction  between  marriages  which  are  void 
and  those  which  are  voidable  :  as  a  canonical  disability  makes  a 
marriage  voidable^  it  cannot  be  questioned  after  the  death  of 
either  husband  or  wife:  as  civil  disabilities  make  a  marriage 
void,  such  marriage  can  be  questioned  even  after  the  death  of 
the  parties. 

Questions  of  great  difficulty  as  to  the  validity  of  a  marriage  By  what  law 
frequently  arise  where  a  marriage  is  celebrated  abroad  or  Of  ^marriage 
between  parties  not  domiciled  here  .  is  te8ted- 

As  regards  the  forms  and  ceremonies  it  is  essential  that  the  « 


requirements  of  the  lex  loci  should  be  satisfied  (a]  . 

Moreover,  a  foreign  marriage  recognized  as  v^l^  by  the  law  yinn/tc  A  $4*44 
t  of  the  parties'  domicile  will  be  valid  here  notwithstanding  the 
~+*  .         absence  of  a  formal  ceremony.     So  that  a  marriage  by  repute 
"*-•  ****    jvalid  by  the  law  of  the  parties'  domicile  will  be  recognized  by  v. 

"  the  English  Courts  (6)  .  «  (  q  £v«  .V) 

Not  only  must  the  lex  loci  be  observed,  in  point  of  form, 
but  compliance  with  that  form  must  be  recognized  by  that 
lex  loci  as  giving  rise  to  a  marriage  as  that  word  is  understood 
in  English  law,  viz.,  "  the  voluntary  union  for  life  of  one  man 
and  one  woman  to  the  exclusion  of  all  others"  (c).  Thus  the 
contract  of  -ft  polygamous  union  celebrated  in  Utah  by  a 
Mormon  priest  with  Mormon  rites  does  not  carry  with  it  those 
duties  which  it  is  the  office  of  the  marriage  law  in  this  country 
to  assert  and  enforce.  Such  unions  are  not  within  the  reach 
of  that  law,  and  the  parties  thereto  are  not  entitled  to  its 
remedies,  adjudication  or  relief  (d*).  Such  a  union  formed 
between  a  man  and  a  woman  in  a  foreign  country,  although  it 
may  there  bear  the  name  of  marriage,  and  the  parties  to  it  may 
there  be  designated  husband  and  wife,  is  not  a  valid  marriage 
according  to  the  law  of  England  unless  it  be  formed  on  the  same 
basis  as  marriage  throughout  Christendom.  But  a  Japanese 

(a)  Sutler  v.  Freeman  (17  56),  Ambl.  303;  Laconv.  Higyina,  3  Star.  171. 
(6)  Me  Greeti,  25  T.  L.  E.  222. 

(c)  Hyde  v.  Hyde  and  Woodmamee,  1  P.  &  D.  130  ;  Bethdl  v.  Hildyard, 
L.  E.  38  C.  D.  220. 

(d)  Hyde  v.  Hyde  and  Woodmansee,  ubi  sup. 
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marriage  is  of  an  exclusive  nature,  and  a  marriage  contracted 
in  Japan  with  Japanese  ceremonial  is  good  here  (e).  In  cases 
such  as  those  mentioned  where,  owing  to  the  absence  of  any 
marriage  in  the  requisite  sense,  there  is  no  lex  loci  available, 
the  parties  may  marry  with  the  forms,  so  far  as  possible  to 
observe  them,  required  by  their  own  law. 

As  regards  the  marriages  of  British  subjects  there  is  some 
special  legislation  to  be  taken  into  account.  If  a  marriage  is 
solemnized  abroad  between  British  subjects,  or  between  a 
British  subject  and  a  foreigner,  it  may  be  celebrated  either 
according  to  the  formalities  required  by  tlie  Toreign  law,  or  in 
the  manner  laid  down  in  the  Foreign  Marriages  Act,  1892^(/) . 
Under  that  Act,  the  marriage  is  valicl  if  solemnized  after  due-,- 
notice  to  the  marriage  officer  (who  is  frequently  the  Consul),  at 
the  house  of  the  marriage  officer,  between  8  A.M.  and  3  P.M., 
before  two  witnesses,  by  the  marriage  officer  himself  or  some 
other  person,  with  or  without  a  religious  ceremony  (gr).  Th<- 
marriage  may  also  be  celebrated  on  board  one  of  his  Majesty's 
Alps  on  a  foreign  station  in^aooordanoe  lyitfi  tha  «.hnra  for- 
malities (h\  and  a  marrjagi'  solemni/ed  within  the  British  lines 
by  any  chaplain  or  officer  or  other  prison  officiating  under  the 
orders  of  the  commanding  ollicrr  of  a  British  army  serving 
abroad  is  as  valid  ag  if  duly  celebrated  in  this  country  (i). 

In  general  the  balance  of  authority  seems  to  favour  the  law  of 
the  parties'  domicile,  or  if  they  are  domiciled  in  different 
countries  the  law  of  their  respective  domiciles,  as  the  test  of  a 
marriage's  validity  in  respect  of  essentials,  e.g.,  the  test 
whether  the  relationship  between  the  parties  is  such  that  a 
marriage  between  them  is  impossible,  seems  to  be  that  of  the 
lex  domicilii  (fe) .  Hence  a  marriage  between  two  foreigners 

(«)  Brinkley  v.  Att.-Oen.,  15  P.  D.  76. 
(/)  55  &  56  Viet.  c.  93. 
(g)  Ibid.  s.  8. 
(A)  Ibid.  s.  12. 

(»')  Ibid.  s.  22.  The  Act  appears  in  this  respect  to  be  declaratory  of  the 
common  law. 

(A;)  According  to  Westlake  (Private  International  Law,  4th  ed.,  p.  59), 


,     j,. 
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celebrated  in  their  own  country  and  valid  by  the  laws  of  that 

country  is  good  here  even  it'  tin-  parties  arc  within  (ho  degrees 
prohibited  by  English  law  at  anv  rate  so  long  as  the  case  is  not 
stamped  as  i^c^fltmmg,  ]^^^fc]j^^^Qgj^l_fiQpfi6Q,t  of  Christendom. 


For  instance,  where  marriage  was  celebrated  in  Italy  with 
Italian  ceremonial  between  a  domiciled  Italian  and  her 
deceased  husband's  brother,  also  a  domiciled  Italian,  it  was  held 
that  the  marriage  was  valid  in  this  country  (Z)  .  And  where, 
before  the  Deceased  Wife's  Sister's  Marriage  Act,  1907,  a  man 
with  an  English  domicile  married  his  deceased  wife's  sister 
(also  of  English  domicile)  in  Denmark,  where  such  a  marriage 
was  legal,  the  marriage  was  held  bad  here  (rn)  .  Where  two  first 
cousins  domiciled  in  Portugal,  in  which  country  marriages 


,vcv]>  lirst  cousins  are  incestuous,  contracted  a  marriage  in 
England  according  to  English  ceremonial  it  was  held  by  the 
Court  of  Appeal  that  the  marriage  wasjbad  (n).  In  further  liti- 
gation, however,  of  the  same  case  (Q),  on  the  fresh  decision  of  fact 
thai  one  of  the  parties  to  the  marriage  was  of  English  domicile 
it  was  held  that  the  marriage  \vas  good.  This  decision  was 
recently  followed  by  the  Court  of  Appeal  in  Oadeii  \. 
Oaden(p).  In  that  case  a  domiciled  Frenchman  married  in 
England  with  English  ceremony  a  domiciled  Englishwoman. 
The  husband  had  not  obtained  the  consent  necessary  according 
to  French  law,  and  by  that  law  his  marriage  was  invalid  and 
had  in  fact  been  annulled  by  the  French  Courts.  The  English 
Court  of  Appeal  held,  however,  that  the  marriage  was  good: 
deciding  that  ijLa  marriage  takes  place  in  England  and  either  of 
the  parties  is  of  English  domicile,  the  sole  test  as  to  the  validity 
of  the  marriage  is  whether  it  is  good  as  tried  by  the  require- 
ments of  English  law,  if  it  is,  the  marriage  is  valid  even 
though  it  would  be  bad  according  to  the  lex  domicilii  of  the 

capacity  must  also  be  tried  by  the  lex  Ivci,  so  that  a  marriage  is  invalid 
unless  both  the  lex  domir.ilii  and  Ir.r  led  an-  satisfied  in  regard  to  capacity 
of  the  parties. 

(1)  lie  Bozzellts  Settlement,  (1902)  1  Ch.  751. 

(TO)  Brook  v.  Brook,  9  H.  L.  C.  193. 
/(»)  Sottomayor  v.  Dt  Barros  (No.  1),  3  P.  D.  1. 

((>}  SoltoiiKti/or  v.   />>    ll'irro-    No.  12).  ">  P.  I>.  100. 

(/))  (1908;  P.  4ti. 


**- 


**+. 


232  THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 

non-English  party  to  it.  It  has  since  been  held,  following  the 
same  case,  that  where  a  Hindu  married  a  domiciled  English- 
woman in  England,  even  assuming  that  he  was  prohibited  by 
the  laws  of  his  caste  from  contracting  such  a  marriage,  the 
marriage  is  perfectly  valid  in  England  (q) . 

The  precise  decisions  in  these  cases  are  strictly  only  to  the 
effect  already  mentioned,  that  as  regards  a  marriage  celebrated 
in  England  where  one  of  the  parties  is  English,  the  sole  test  of 
validity  for  all  purposes  is  the  lex  loci.  There  arc,  however, 
expressions  in  the  judgments  which  seem  rather  to  indicate  a 
willingness  to  make  the  lex  loci  the  test  in  all  cases,  at  any  rate 
where  the  marriage  is  celebrated  in  England,  to  the  exclusion  of 
the  lex  domicilii  altogether.  There  is  an  earlier  decision  in 
favour  of  this  view  (r),  but  it  cannot  be  said  that  on  the 
authorities  as  they  stand  the  law  is  at  all  clear.  In  any  case,  it 
is  clear  that  \vhere^thejLiicapacity  to  marry  under  the  law  of  the 
parties'  domicile  is  of  a  religious  or  penal  nature  of  a  kind 
opposed  to  British  principles,  it  will  be  no  bar  according  to 
English  law.  Thus,  by  the  law  of  South  Africa,  after  a  divorce 
the  innocent  party  is,  but  the  guilty  party  is  not,  free  to  marry 
again.  A  marriage  by  the  guilty  party  will  nevertheless  be  a 
valid  marriage  here  (s) . 

With  these  preliminary  remarks  we  come  to  the  grounds 
which  invalidate  a  marriage  in  English  law. 


I.  —  Void  Marriages. 
(i)  An  already  existing  Marriage. 

Marriages  A  marriage,  as  before  mentioned,  is  void  if  one  of  the  parties 

tOre°?ralf  tnereto  has  already  contracted  a  valid  and  subsisting  marriage; 

sting  and  though  a  person  marrying  a  second  time  is  not  guilty  of  the 
crime  of  bigamy  if  the  husband  or  wife  has  not  been  heard  of 

|—  •          for  seven  years  or  more,  or  for  a  less  period  if  there  is  an 


(q)  Chetti  v.  Chetti,  (1909)  P.  67. 

(r)  Simonin  v.  Mallac,  2  Sw.  &  Tr.  67. 

(a)  Scott  v.  Att.-Gen.,  11  P.  D.  128. 
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honest  belief  that  he  or  she  is  dead  (£),  yet  the  second  marriage 
is  void  if  the  absent  husband  or  wife  is  alive  at  the  date  of  it. 

If ,  however,  the  first  marriage  has  been  put  an  end  to  by  a  >"tjaot  if 
decree  absolute  of  dissolution,  either  of  the  parties  may  re-marry, 
though  any  clergyman  has  the  right  to  refuse  to  marry  parties 
when  the  previous  marriage  of  one  of  them  has  been  dissolved 
on  the  ground  of  adultery  (M).  It  should  be  remembered,  how- 
ever, that  a  marriage  between  domicilejL  English  sub]  ecjy  fflflflot 
be  dissolved  at  all  by  a  foreign  Court,  and  a  divorce  by  such  a 
Court  will  not  be  recognixed  here  (x).  But  the  English  Courts 


will, 


valid    the    decision   oL'   a  competent  foreign 


Christian  tribunal  dissolving  a  marriage  contracted  in  England, 
if  the  parties  have  bond  fide  acquired  the  foreign  domicile  of 
that  Court,  and  there  be  no  such  collusion  or  fraud  as  to  offend 
against  English  notions  of  substantial  justice;  and  that,  even 
though  the  marriage  was  dissolved  for  a  cause  whicK  would  not 
have  been  sufficient  to  obtain  a  divorce  in  England  (u^. 

And  with  regard  to  dissolution  decrees  in  England,  the 
parties  are  not  at  liberty  to  re-marry  as  soon  as  a  decree  abso- 
lute has  been  pronounced,  but,  except  in  undefended  cases,  they 
must  wait  till  the  time  for  appealing  from  that  decree  has 
elapsed  (2). 

(ii)  Prohibited  Degrees. 

A  marriage  between  persons  within  the  prohibited  degrees 
of  consanguinity  or  affinity  is  void,  by  virtue  of  the  Marriage 
Act v  1  §3,5  (Lord  Lyndhurst's  Act).  This  is  so  even  although  degreee.^t» 
the  relation  within  the  degree  is  illegitimate  (a) .  By  the 
Deceased  Wife's  Sister's  Marriage  Act,  1907,  it  is  provided  that 
marriage  with  a  deceased  wife's  sister  (including  a  sister  of 


(t)  E.  v.  Tolaon,  58  L.  J.  M.  0.  97. 
(u)  20  &  21  Viet.  c.  85,  a.  57. 

(a;)  ToUemache  v.   ToUemachft,  1  Sw.  &  Tr.  557  ;  Green  v.  Green,  (1893) 
P.  89 ;  Shaw  v.  Crimld,  L.  K.  3^H.  L.  55. 

(y)  Harvey  v.  Farnie,  5  P.  D.  153  ;  ante,  p.  190. 
(z)  Chichesttr  v.  Mure,  3  Sw.  &  Tr.  223. 
(a)  Homer  v.  Horner,  1  Hagg.  Con.  C.  252. 
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Further 
provisions 
of  the  Act. 


the  half-blood  (b) )  contracted  before  or  after  the  Act  shall 
not  bo  deemed  to  be  void  or  voidable  as  a  civil  contract  by  reason 
only  of  such  affinity.  In  the  case,  however,  of  any  such  mar- 
riage contracted  before  the  Act  which  had  been  annulled,  or 
either  party  to  which  had  re-married  before  the  Act,  the 
marriage  is  to  be  deemed  to  have  become  null  and  void  on  the 
day  of  the  annulment  or  re-marriage  (c). 

Although  marriages  before  the  Act  are  validated  retrospec- 
tively, this  is  without  prejudice  to  any  rights  as  to  dignities, 
titles  of  honour  and  property,  whether  in  possession  or  ex- 
pectancy, and  whether  vested  or  contingent,  already  accrued  at 
the  date  of  the  passing  of  the  Act  (28th  August,  1907  (d} } .  It 
has  been  held,  under  this  section,  that  a  widow  holding 
a  life  estate  terminable  on  re-marriage,  who  had  before 
the  Act  married  her  deceased  sister's  husband,  did  not 
lose  her  interest  when  the  passing  of  the  Act  validated 
this  marriage  (e).  The  Act  further  provides  (c)  that  JK> 
clergyman^of  the  Church  of  England  shall  be  liable  to 
an\  Miit,  penalty,  or  censure,  civil  ur  ecclesiastical,  for  am 
thing  done  or  omitted  by  him  in  the  performance  of  the  duties 
of  his  office  to  which  he  would  not  have  been  liable  if  the  Act 
had  not"  been  passed.  Tin's  will  justiL'y  a  clergyman  in 
refusing  to  celebrate  a  marriage  with  a  deceased  wife's  Bister 
(as,  indeed,  the  Act  itself  recognizes  in  providing  that  a 
clergyman  so  refusing  to  celebrate  such  a  marriage  himself 
may,  nevertheless,  permit  the  marriage  to  be  celebrated  in  the 
church  of  which  he  is  incumbent  by  another  clergyman).  The 
immunity  given  to  clergymen,  however,  does  not  justify  a 
clergyman  in  repulsing  a  man,  who  has  married  his  deceased 
wile's  sister,  from  communion  as  being  ''  an  open  and  notorious 
evil  liver  "  within  the  meaning  of  the  rubric,  or  protect_the 
clergyman  in  respect  of  such  repulsion  (/) . 

Moreover,  nothing  in  the  Act  relieves  a  clergyman  from  any 
ecclesiastical  censure  to  which  he  would  have  been  liable  apart 
from  the  Act,  in  respect  of  his  own  marriage  to  his  deceased 
wife's  sister  (<jr) . 

(6)  7  Edw.  7,  c.  47,  s.  5.  (c)  Sect.  1.  (d)  Sect.  2. 

(e}  Re  Whitfield,  Hilly.  Mathie,  (1911)  1  Ch.  310. 
(/)  R.  v.  Dibdin,  (1910)  P.  57.  (</)  Sect.  4. 
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It  has  already  been  mentioned  that  adgj^ggj^j^ug,  wife's 
sitter  IB  still  inoeetuoua  adultery  .  And  the  Act  does  not  extend 

to  enable  a  man  to  marry  the  sister  of  a  wife  from  \\  liom  ho  has 
been  divorced  .during  the  latter's  life  (h]  . 

It  will  lie  observed  that  (not  very  logically)  the  Act  does  not 
enable  a  woman  to  marry  her  deceased  husband's  brother.  Such 
a  marriage  is  still  illegal. 

(iii)  Want  of  Age,  &c. 

A  marriage  may  be  void  on  the  ground  of  want  of  age  in  the  Want  °*  a»e- 
parties.     Thus,  males  under  fourteen  and  females  under  twelve 
cannot  contract  a  valid  marriage:  if  they  are  under  twenty-one 
the  consent  of  the  parent,  &o.  should  be  obtained,  but  if  not 
obtained  the  omission  will  not  invalidate  the  marriage. 

Mental  incapacity  of  either  of  the  parties  at  the  time  of  the 
celebration  of  the  marriage  will  avoid  it,  for  a  person  non 
compos  mentis  cannot  bind  himself  by  any  contract.  The 

bnrdpn   of  shnwinp  that,  thp,  respondent  WM 


party  asserting-  it  (i),  and  the  question  for  the  Court  to  decide 
is  whether  the  respondent  was  capable  of  understanding  the 
nature  of  the  contract  of  marriage  free  from  the  influence  of 
morbid  delusions  on  the  subject  (k)  .  But  the  marriage  of 
a  lunatic  during  a  lucid  interval  is  good,  and  mere  dulnees  of 
intellect  will  not  avoid  the  marriage  (/)  ;  there  must  be  such 
insanity  as  to  create  an  incapacity  to  understand  the  nature  of 
the  contract  and  the  duties  and  responsibilities  it  creates  (in)  . 

A  marriage  celebrated  while  one  of  the  parties  was  so  intoxi-  Intoxication. 
cated  as  to  be  unable  to  comprehend  the  nature  of  his  acts  would 
also  be  void. 

(iv)  Duress,  Intimidation,  &c. 

To  constitute  a  valid  marriage  the  voluntary  consent  of  the 
parties  is  required,  so  that  if   there  is  no  real  consent  to  the 

(/«)  Sect.  a. 

(i)  Durham  v.  Durham,  10  P.  D.  80. 
(k)  Jackson  v.  Jackson.  (1908)  P.  308. 
(Z)  Harrod  v.  Ffarrod,  1  K.  &  J.  4. 
(m)  Durham  v.  Durham,  ubi  stiji. 
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marriage,  but  only  an  apparent  oonaent  induced  by  duress,  in- 
timidation or  fraud,  the  marriage  is  void(n).  Fraud  alone, 
in  the  scnso  in  which  that  word  is  understood  in  connection 
with  ordinary  contracts,  is  not  sufficient  to  vitiate  the  .marriage. 
Xo  niairi;i-v  will  be  h<ild  void  merely  upon  proof  that  it  was 
contracted  upon  false  representations,  and  that  but  for  such 
contrivances  consent  would  never  have  been  obtained.  Unleaa 
the  party  imposed  upon  has  been  deceived  as  to  the  person,  and 


thus  has  given  no  consent  at  all,  no  deception  can  avail  to  set 
aside  a  contract  of  marriage  knowingly  made  (o) .  Thus,  error 
about  the  family  or  fortune  of  the  individual,  though  procured 
by  disingenuous  representations,  does  not  at  all  affect  the 
validity  of  the  marriage  (;;) .  Xor  is  a  marriage  rendered  void 
b\  the  fact  that,  unknown  to  her  husband,  the  woman  was 
pregnant  by  another  man  at  the  time  of  the  marriage  (q). 
In  fact,  as  was  said  in  Afos.s  v.  Mossjrf"  in  every  case  where 
fraud  has  been  held  to  be  the  ground  for  declaring  a  marriage 
null,  it  has  been  such  fraud  as  has  procured  the  form  without 
the  substanpfi  of  n.graftmfinf-.r  and  in  which  the  marriage  has  been 
annulled,  not  because  of  the  presence  of  fraud,  but  because  of 
the  absence  of  consent." 


Modes  in 
which  mar- 
riage may  be 
solemnized. 


(v)  Defective  Formalities. 

A  marriage  is  void  if  it  has  not  been  solemnized  as  required 
by  law,  i.e.  where  there  is  some  informality  in  the  marriage 
ceremony:  hence  it  becomes  necessary  to  ascertain  what  the 
requisite  formalities  are. 

There  are  in  all  rive  modes  in  which  a  marriage  may  be 
celebrated : 

(i)  By  special  licence, 
(ii)  "By  fflfljpary  l^penoe . 
(iii)  By  banns. 

(«)  Scott  v.  Stbright,  12  P.  D.  21  ;   Ford  v.  Stier,  (1896)  P.  1. 

(o)  Swift  v.  Ktlty,  3  Knapp,  257. 

(;>)   Wakefidd  v.  Mackay,  1  Phillimore,  134. 

(7)  Moss  v.  Moss,  (1897)  P.  263. 

(r)  Ubi  sup. 
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(iv)  By  certificate  of  the  Superintendent  Registrar without 

licence. 
(v)  By  certificate  of  the   Superintendent  Registrar  with 

licence. 


(i)  Special  Licence. 

dal  licence  < 
ry,  and  ma\ 
time  (s) . 


A  special  licence  can  only  be  issued  by  the  Archbishop  of  Special 
Canterbury,  and  may  authorize  marriage  anywhere  and  at  any 


(ii)  Common  Licence. 

A  common  licence  may  only  be  issued  by  a  bishop  or  his  Common 
surrogate,  and  for  the  marriage  of  persons  one  of  whom  is 
resident  within  the  diocese  of  the  bishop  who  grants  the  licence. 
The  licence  cannot  be  obtained  unless  one  of  the  parties  swear 
that  there  is  no  impediment  to  the  marriage,  and  that  one  of  the 
parties  has  resided  within  the  parish  within  which  the  marriage 
is  to  be  celebrated  for  jif teen  days  immediately  preceding;  and, 
if^  one  of  the  parties  is  a  minor,  the  affidavit  must  state  that 
the  consent  of  the  person  whose  consent  is  required  has  been 
obtained,  or  that  there  is  no  such  person.  The  marriage  must 
be  solemnized  within  three  months  of  the  grant  of  the  licence, 
and  the  marriage  ceremony  must  be  performed  according  teethe 
rites  of  the  Church  of  England  in  the  church  named  in  the 
licence  between  the  hours  of  8  A.M.  and  3  P.M.  in  presence  of 
not  less  than  two  credible  witnesses  £. 


(iii)  Publication  of  Banns. 

To  procure  a  publication  of  banns  the  parties,  or  one  of  then).  Publication 
must  give  seven  days'  previous  notice  in  writing  to  the  clergy- 
man of  the  parish  or  parishes  in  \\hirii  they  reside,  with  their 
names  and  residences.    The  banns  are  to  bo  published  by  being 
read  aloud  in  the  parish  church  three  Sundays  (not  necessarily 

(a)  Peter  Pence  and  Dispensation  Act,  25  Hen.  8,  c.  21 ;  Marriage 
Act,  1823  (4  Geo.  4,  c.  76),  8.  20. 

(*)  Marriage  Act,  1823  (4  Geo.  4,  c.  76) ;  Marriage  Act,  1886  (49  &  50 
Viet.  c.  14). 
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consecutive  Sundays)  before  the  solemnization  of  the  marriage . 
If  the  parties  dwell  in  different  parishes,  the  banns  must  be 
published  in  both  parishes.  The  names  of  the  parties  must  be 
correctly  yivenTand  should  be  the  known  and  acknowledged 
names,  i.e.  those  which  the  parties'  relations  and  friends  are 
presumed  to  be  best  acquainted  with.  Where  the  parties  live 
in  different  parishes,  the  marriage  is  not  to  be  celebrated  by  the 
incumbent  of  either  parish  without  a  certificate  of  banns  thrice 
asked  from  the  incumbent  of  the  other  parish .  If  the  marriage 
does  not  take  place  within  three  months,  the  banns  must  be 
republished.  The  ceremony  must  take  place  according  to  the 
rites  and  ceremonies  of  the  Church  of  England  in  tne  churcE  or 
one  of  the  churches  in  which  the. banns  have  been  published, 
must  be  by  a  clergyman,  between  the  hours  of  8  A.M.  and 
3  P.M.,  and  should  be  attested  by  two  witnesses  (u}. 


Superin- 
tendent 
registrar's 
certificate. 


(iv)  Certificate  of  Superintendent  Registrar  ivithout  Licence. 

To  obtain  a  marriage  by  registrar's  certificate,  one  of  the 
parties  must  give  the  prescribed  notice  of  intention  to  marry  to 
the  Superintendent  llegistrar  of  the  district  within  which  the 
parties  have  dwelt  for  not  less  than  seven  days  (or  if  they  have 
1 1  welt  in  different  districts  to  the  registrar  of  each  district),  con- 
taining the  full  and  correct  names,  addresses,  and  descriptions 
of  each,  the  time  they  have  resided  in  the  district,  and  the 
church  or  building  within  the  district  where  they  are  to  be 
married.  Where  one  or  other  of  the  parties  has  dwelt  in  the 
place  specified  a  month  and  upwards,  this  fact  may  also  be 
stated.  This  notice  is  retained  by  the  registrar,  and  a  copy 
entered  in  a  book,  to  be  kept  open  for  inspection.  The  part}' 
gmng  notice  must  on  it  subscribe  a  solemn  declaration  thaQie 
knows  of  no  impediment,  and  that  the  parties  have  resided 
where  specified  for  seven  days.  If  either  party  is  underage,  it 
must  be  declared  that  the  requisite  consent  has  been  given,  or 
that  no  consent  is  required.  A  copy  of  the  notice  is  exhibited 


(u)  Marriage  Act,  1823  (4  Geo.  4,  c.  76) ;  Marriage  Act,  1886  (49  &  50 
Viet.  c.  14). 
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for  twenty-one  days  in  the  office  before  the  certificate  can  issue. 
During  this  time  any  person  whose  consent  is  necessary  to  the 
marriage  may  forbid  the  issue  of  the  certificate  by  writing 
"  Forbidden  "  opposite  the  entry,  and  signing  his  name,  address, 
and  the  character  in  which  he  is  authorized  to  interfere.  The 
registrar  then  gives  his  certificate  that  the  notice  has  been  duly 
entered . 

A  certificate  is  only  in  force  for  three  months .  The  marriage 
may  be  solemnized  at  any  time  within  such  three  months  (1)  in 
the_church  named  in  the  certificate,  according  to  the  rites  of  the 
Church  of  England,  or  (2}  in  the  registered  building  therein 
specified,  according  to  such  form  and  ceremony  as  the  parties 
(  hooso  to  adopt,  between  SJ^M.  and  3  P.M.,  in  presence  of  the 
district  registrar  and  two  credible  witnesses,  or  (3)  the  marriage 
may  take  place  in  Ihe  registrar's  office  without  religious  service, 
or  (4)  in  the  case  of  Jews  or  Quakers,  according  to  the  usages 
of_thesc  bodies  (x). 

Since  the  Marriage^^jk^Jj^^  (?/),  the  marriage  may  also 
take  place  in  the  registered  building  specified  in  the  certificate, 
according  to  such  form  and  ceremony  as  the  parties  may  see  fit 
to  adopt  and  as  is  (in  part)  prescribed  by  the  Act,  and  in  the 
presence  of  a  duly  authorised  person  certified  as  being  duly 
authorized  by  the  trustees  or  other  governing  body  of  the  build- 
ing where  the  marriage  takes  place,  such  authorized  person 
taking  the  place  of  the  registrar. 

Finally,  it  is  to  be  noted  that  the  marriage  can  only  take 
place  in  any  registered  building  with  certain  specified  consents, 
or  in  any  church  or  chapel  of  the  Church  of  England  with 
the  consent  of  the  minister  thereof,  so  that  it  is  optional  for  a 
clergyman  to  refuse  to  accept  the  certilimti1  in  lii-u  of  banns, 
though  this  is  practically  never  done. 

(v)  Certificate  of  Superintendent  Registrar  with  Licence. 
The  proceedings  in  this  form  of  marriage  are  much  the  same 

(x)  Marriage  Acts,  1836,  1886  (6  &  7  Will.  4,  c.  85 ;   49  &  60  Viet. 
>c.  14). 

(y)  Marriage  Act,  1898  (61  &  62  Viet.  c.  58). 
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as  those  above  lastly  described;   but  there  are  the  following 
differences  :  — 

a  The  party  applying  for  the  licence  must  declare  that 
ho  or  the  other  party  has  dwelt  in  the  district  for  at 
least  fifteen  days  prior  to  the  granting  of  the  licence  . 

(b)  Where  the  parties  reside  in  different  districts,  notice  need 

only  be  given  to  the  registrar  of  one  district. 

(c)  The  notice  need  not  bo  suspended  in  the  registrar's  office. 

(d)  The  licence  can  authorize  the  celebration  of  the  marriage 

in  the  same  ways  as  those  just  mentioned  in  connection 
with  the  issue  of  a  certificate  without  licence,  except 
that  the  registrar  is  expressly  restrained  from  granting 
tTlicence  for  marriage  in  any  church  or  chapel  of  the 
Church  of  England  according  to  the  rites  of  that 
church  (z). 

(e)  The  certificate    and   licence    can    be   granted  after  the- 

expiration  of  one  day. 

The  licence  expires  with  the  certificate,  i.e.  will  become 
ineffectual  if  the  marriage  is  not  celebrated  within  three 
months  (a)  . 


Defective  As  already  stated,  a  de^MJ^Jnthes^grQ^jj^pa  require,^  by  la.w 

Thus,  if  the 


marriage  does  not  take  place  by  virtue  of  the  Superintendent 
Registrar's  certificate,  it  will  be  null  and  void  under  sect.  22  of 
the  Marriage  Act,  1823,  if  the  parties  knowingly  and  wilfully 
intermarry  in  any  other  place  than  a  church,  or  such  public 
chapel  wherein  banns  may  be  lawfully  published  (unless  by 
special  licence),  or  knowingly  and  wilfully  without  due  publi- 
cation of  banns  or  licence  from  an  authorized  person,  or  know- 
ingly and  wilfully  consent  to  or  acquiesce  in  the  solemnization 
of  a  marriage  by  a  person  not  in  holy  orders  .  But  this  section 
only  renders  the  marriage  void  if  both  parties  have  been  cog- 
nizant of  the  illegality  (6)  .  If  only  one  party  is  cognizant  of 

(z)  Marriage  Act,  1836  (6  &  7  Will.  4,  c.  85)  ;    Marriage  Registration 
Act,  1856  (19  &  20  Viet.  c.  119). 

(a)  Marriage  Act,  1836  (6  &  7  Will.  4,  c.  85),  s.  11. 
(6)  Greaves  v.  Greaves,  41  L.  J.  Mat.  66. 
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the  illegality,  the  marriage  is  not  void;  for  instance,  where  the  Illustrations. 
licence  authorized  marriage  in  one  diocese,  and  it  was  celebrated 
in  another,  the  marriage  was  held  good  in  spite  of  the  licence 
having  been  obtained  from  a  person  not  authorized  to  grant  it, 
because  the  wife  was  not  shown  to  have  been  cognizant  of  the 
error  (c)  .  Similarly,  where  the  banns  are  published  in  false 
names  the  marriage  will  not  be  void  unless  both  parties  were 
cognizant  thereof.  It  is  not  sufficient  if  one  party  only  knows 
oT~the~faTsity  (3)  . 

Again,  if  the  marriage  takes  place  by  virtue  of  the  registrar's 
certificate,  it  will  be  null  and  void  under  sect.  42  of  the  Mar- 
riage Act,  1836,  if  the  parties  knowingly  and  wilfully  marry 
in  any  place  other  than  that  specified  in  the  notice  and  certifi- 
cate, or  without  due  notice,  or  without  certificate,  or  without 
licence  where  licence  is  necessary,  or  in  the  absence  of  the 
registrar  when  his  presence  is  necessary. 

But  if  a  marriage  is  by  licence,  and  one  of  the  parties  is  mis-  Different 

described  by  a  false  Christian  or  surname,  the  marriage  will  bo 


o-ood  even  <  hough  both  parties  were  cognizant  of  the  misdescrip-  «'ln-n  in 
tiou  (e).  The  reason  for  this  distinction  between  the  effect  of  ii',.t.uoi.  ; 
misdescription  of  name  when  the  marriage  is  by  banns  and  its 
effect  when  the  marriage  is  by  licence  is  thus  stated  in  ft>2>gjv  . 
Burt  (/)  :  —  "In  publication  by  banns  it  is  essentially  necessary 
that  the  publication  should  be  in  the  true  name,  as  it  would 
otherwise  be  defective  in  substance,  and  no  one  would  be  put  on 
their  guard  by  such  publication;  whilst  a  licence  is  not  of  the 
same  notoriety,  but  is  granted  by  the  Ordinary  on  the  evidence 
which  he  is  content  to  receive  —  the  oath  of  the  party  as  required 
by  the  canons  of  the  Church."  Tbo  only  nasa  in  which  the 
Court  might  declare  a  marriage  by  licence  void  on  the  ground 
of  misdescription  would  seem  to  be  where  the  licence  has  been 
procured  by  one  person,  and  has  been  fraudulently  transferred 
to  and  used  by  another. 


(c)  Dormer  v.  Williams,  1  Curt.  874. 

(d)  Templeton  v.  Tyrtr,  2  L.  E.  P.  420. 

(e)  Cope  v.  Hurt,  1  Cons.  430;  Lane  v.  Goodwin,  3  G.  &  D.  610. 
(/)  Ubitup. 

G. — P.D.&A.  R 
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and  in  notice 
to  registrar. 


Again,  when  a  marriage  is  celebrated  before  a  registrar,  the 
notice  necessary  to  lead  to  it  will  be  considered  sufficiently  in 
form,  although  the  contents  of  the  notice  in  respect  of  Christian 
name,  residence,  or  other  details  are  not  strictly  accurate  (g) . 
Even  if  they  are  wrongly  stated  to  the  knowledge  of  both 
parties  the  marriage  may  still  be  held  valid  (&),  but  if  it  is  proved 
that  the  petitioner  did  not  know  she  was  going  through  a 
marriage  ceremony,  being  under  the  belief  she  was  only  signing 
a  notice  as  to  a  future  marriage  and  the  marriage  is  never 
consummated,  the  Court  will  grant  a  decree  of  nullity  (i) . 


marriage ; 


nor  absence 
of  consent  of 

Barents. 


Non-residence  of  the  parties  in  the  parish  in  which  banns  are 
published  will  not  invalidate  the  marriage,  for  aiter  the 
marriage  is  once  celebrated  no  evidence  is  admissible  as  to  the 
fact  of  residence  under  the  Marriage  Act,  1823  (ft).  Further, 
a  marriage  celebrated  without  the  consent  of  parents  and 
guardians,  &c.,  where  such  consent  ought  to  have  been  given,  is 
not  void;  for  the  consent  required  by  the  Marriage  Act,  1823, 
is  only  directory  (?) . 


In  whose 
presence 
marriage 
must  take 
place. 


Marriage  by  the  ceremonies  of  the  Established  Church  must 
be  celebrated  before  a  duly  ordained  clergyman  between  the 

proper  hours,  i.e.  between  8  A.M.  ami  3  P.M.  (w);  the  clergy- 
man must  be  a  clerk  in  holy  orders  (w);  but  a  marriage 
solemnized  before  a  person  not  in  holy  orders  is  not  void  unless 
both  parties  knowingly  acquiesced  in  it.  A  clergyman  cannot 
marry  himself  (QJ7"TEere  jmght  tcT  be  two  witnesses;  but  in 
Wing  v.  Taylor  (p)  a  marriage  in  the  presence  of  one  witness 


(</)  Holmes  v.  Simmons,  1  L.  E.  P.  523 ;  Prowae  v.  Spurway,  46  L.  J. 
P.  D.  &  A.  51. 

(h)  In  re  Rutter,  Donaldson  v.  Rutter,  (1907)  2  Ch.  592. 

(t)  Hall  v.  Hall,  24  T.  L.  E.  756. 

(&)  Dobbyn  v.  Corneck,  2  Phill.  E.  103. 

(1}  Catterall  v.  Sweetman,  1  Eobertson,  304. 

(m)  Marriage  Act,  1886  (49  &  50  Viet.  c.  14),  s.  1. 

(»)  R.  v.  Millia,  10  Clark  &  Finn.  534. 

(o)  Beamish  v.  Beamish,  9  H.  L.  274. 

(p)  2  Sw.  &  Tr.  278. 
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only  was  held  valid,  as  sect.  28  of  the  Marriage  Act,  1823, 
which  requires  two  witnesses,  is  merely  directory. 

By   the    Provisional    Order    (Marriages)    Act,    1900  (q),  a  Provisional 
Secretary  of  State  may,  in  the  case  of  a  marriage  solemnized  in  riLres) 
England  which  appears  to  be  invalid  or  of  doubtful  validity  by  1905- 
reason  of  some  informality,  make  a  provisional  order  for  the 
purpose  of  validating  the  marriage,  to  be  subsequently  con- 
firmed by  Act  of  Parliament. 


II.  —  Voidable  Marriages. 

Where  the  persons  are  physically  incapacitated  from  consum- 
mating the  marriage,  the  marriage  is  not  void  db  initio,  but 
voidable  only;  i.e.  it  is  good  until  it  has  been  declared  null  and 
void  by  the  decree  of  a  competent  Court  (r)  .  And  proceedings 
to  have  the  marriage  declared  a  nullity  must  be  taken  while 
both  parties  are  living,  for  after  the  death  of  either  of  the 
parties  a  voidable  marriage  cannot  be  called  into  question  (r)  . 

Impotency,  i.e.  the  physical  incapacity  to  consummate  the  Imgotency. 
marriage,  is  a  ground  for  having  it  declared  null.  The  impotence 
must  be  an  incapacity  existing  at  the  time  of  the  marriage,  not 
one  which  supervenes  afterwards  (s),  and  must  be  of  a  perma- 
nent  nature  (£).    But  it  is  not  necessary  that  there  be  complete 

.          .  T~-~—  —IT—  •f^"~"*""—J  permanent. 

incapacity;  it  will  be  sufficient  if  it  is  of  such  a  nature  as  to 
admit  of  partial  connection  only  (u)  . 

The  Court  is  reluctant  to  declare  a  marriage  void  on  this  Strict  proof 
ground;  and  not  only  will  it  require  from  the  complainant  strict 
proof  of  the  incapacity  (.r),  but  it  will  refuse  a  decree  when- 
there  is  any  chance  or  probability  that  the  incapacity  can  be 
removed  («/),  unless  the  removal  thereof,  when  it  is  removable 

(?)  5  Ed.  7,  c.  23. 

(r)  A.  v.  B.y  1  P.  &  D.  559. 

(a)  S.  v.  J5.,  1  Spinks,  260. 

(*)  Stagg  v.  Edgecombe,  3  Sw.  &  Tr.  2-40. 

(«)  D.  v.  A.,  1  Kobert.  279. 

(x)  Cuno  v.  Cuno,  42  L.  J.  P.  &  M.  65. 

(y)  Wdde  v.  Welde,  2  Lee,  580  ;  8.  v.  E.t  3  Sw.  &  Tr.  240. 
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by  surgical  operation,  would  be  attended  with  great  danger 
to  life.  In  such  a  case  the  Court  would  deem  the  defect 
irremediable  (z} .  The  Court  will  aecept  as  evidence  of  in- 
capacity on  the  part  of  the  wife  a  statement  made  by 
herself  (a) . 


Thf  thiv- 
yearerule. 

What  it  is. 


Not  strictly 
enforced. 


The  reluctance  of  the  Court  to  interfere  has  led  it,  when  the 
incapacity  alleged  is  that  of  the  man,  to  establish  what  is  known 
as  the  three-years  rule.  That  is,  the  Court,  before  decreeing 
nullity,  will,  where  there  is  no  clear 


apparent  physical  infirmity,  and  the  impotency  is  therefore  a 
matter  of  inference  (but  not  otherwise  (&)  ),  require  the  parties 
to  cohabit  for  three  years,  in  order  to  ascertain  the  impractic- 
ability of  consummation;  for  it  deems  such  a  period  of  trial 
requisite  in  order  to  resolve  whether  or  not  the  non-consumma- 
tion does  not  arise  from  mere  coyness  or  false  delicacy,  and 
before  relief  can  be  granted  non-consummation  arising  from 
impotence  must  be  proved  (c)  .  If  the  parties  have  cohabited 
for  three  years,  or  other  sufficient  period  to  put  the  physical 
incapacity  beyond  doubt  before  coming  to  Court  for  the 
decree,  the  Court  will  not  generally  insist  on  a  further  period  of 
trial  (d).  Nor  in  any  case  is  the  three-years  rule  one  which  the 
Court  is  bound  to  adopt  ;  for  ths  rule  is  not  compulsory  (e)  ; 
but  even  where  the  malformation  is  manifest  and  incurable, 
cohabitation  of  only  a  few  months  will  not  be  held  sufficient  (/)  . 


Nor  does  it  r^|K,  ru\(>  j0t,6  uot  SCCIU  to  apply  when  the  alleged  impotence 

the  impotence  is  that  of  the  woman;  for  in  her  case  the  defect  can  usually  be 
of°the  wiFe&rt   asecrtained  by  medical  inspection,  and  the  husband  can  apply 
to  the  Court  as  soon  as  he  discovers  that  his  wife,  from  mal- 
formation, is   incapable  of   sexual  intercourse;    delay  on  the 


(z)  IT.  v.  //.,  2  Sw.  &  Tr.  240;  L.  v.  /,.,  7  P.  D.  UJ. 

(a)  P.  v.  P.  (No.  2),  25  T.  L.  B.  638. 

(b)  F.  v.  D.,4  Sw.  &  Tr.  86. 

(c)  S.  v.  A.,  3  P.  D.  72  ;   Wdlf  v.  Wddt,  2  Lee,  580. 

(d)  N.  v.  M.,  2  Robert,  625. 

(e)  A.  v.  P.,  1  P.  &  D.  559 ;  (1.  v.  T.,  1  Spinks,  ^89. 
(/)  S.  v.  E.,  3  Sw.  &  Tr.  240. 
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husband's  part  will  therefore  operate  seriously  to  his  prejudice, 
and  if  long  continued  must  be  satisfactorily  accounted  for  (g). 
Again,  the  rule  does  not  apply  if  the  defect  on  the  part  of  the 
husband  is  curable  by  adopting  a  certain  course,  and  he  declines 
to  adopt  such  course  (h} . 

It  is  usual,  in  suits  of  nullity  for  impotence,  to  obtain  the  Medical 
appointment  of  medical  inspectors.     These  are  appointed  by  the  ^f8^110 
Court,  but  may  be  selected  by  the  parties,  each  party  generally  respondent 
nominating  one  (i),  and  strict  proof  must  be  given  of  the  service 
of  notice  to  attend  and  of  the  application  (fc) .     The  inspection 
ordered  will  be  that  of  the  respondent,  and  the  petitioner  will 
not  be  ordered  to  submit  to  inspection  (I). 

It  is  not  absolutely  necessary  that  an  inspection  should  be  not  always 
made,  for  if  this  were  so  the  ends  of  justice  might  be  defeated 
by  the  party  withdrawing  out  of  the  jurisdiction  of  the 
Court  (ra) ;  and  inspection  will  not  be  ordered  where  the  Court 
is  satisfied  that  there  has  been  cohabitation  for  three  years  (w) ; 
medical  evidence  of  the  woman  being  a  virgo  intacta  is  gene- 
rally required  when  the  husband  is  charged  with  impotence  (o), 
but  not  if  the  husband  admits  his  wife's  incontinence  with 
another  man  before  the  marriage  (/>) .  A  refusal  to  submit 
to  inspection  gives  rise  to  a  presumption  of  impotcmv. 

*"**^ •••• ^^^^  ^ hMMMM ^^^"•"•^MHM|ta«^»M^k««|^^M^^ 

especially  in  the  case  of   the  man  (q),  and   it   suffices  if   the 
incapacity  is  relative  to  the  party  and  not  absolute  (t). 


(g)  E.  v.  T.t  3  Sw.  &  Tr.  312. 
(A)  J.  v.  ./.,  24  T.  L.  R.  622. 
(0  C.  v.  C.t  32  L.  J.  P.  &  M.  12. 
(*)  B.  v.  B.,  No.  1,  25  T.  L.  R.  o30. 
(/)  B.  v.  L.,  1  P.  &  D.  559. 
(m)  Pollard  v.  Pollard,  1  Hagg.  Ecc.  725. 
(n)  Aleton  v.  Aleson,  2  Lee,  576. 
(o)  Pollard  v.  Pollard,  ubi  sup. 
(p)  B.  v.  R.,  24  T.  L.  R.  65. 

(9)  Harrison  v.  Harrison,  3  Curt.  16 ;  B.  v.  B.,  (1901)  P.  39 ;    S.  v.  S., 
24  T.  L.  R.  253. 

(r)  O.  v.  O.,  25  T.  L.  R.,  328. 
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Resisting 
intercourse, 
when  a 
ground  for 
nnllitv. 


lengthened 
cohabitation. 


The  mere  refu-al  or  resisting  intercourse  i-  nni_  ,-nlliei  nt 
ground  for  a  decree  of  nullity  if  no  physical  incapacity  exists, 
but  the  resist  a  ne;1  may  be  so  persistent  as  to  give  rise  to  an 
infeiviK"  of  ineapaeity  (s).  The  ( 'ourt  has  intimated  thai  1  he 
existing  authorities  as  to  inference  of  incapacity  from  refusal 
to  consummate  are  not  satisfactory  and  stand  in  need  of 
review  (<) . 

It  should  he  noted  that  want  of  sincerity  as  an  answer  to  a 
suit  for  nullity  on  the  ground  of  impotence  must  be  specifically 
pleaded,  and  adultery  on  the  part  of  the  petitioner  may  be 
pleaded,  and  will  be  material  on  the  question  of  sincerity  (w) . 

The  onus  of  proof  of  impotence  lies  on  the  petitioner  (x) ; 
and  he  or  she  must  show  an  impediment  to  consummation 

,    existing  at  the  time  of  the  marriage,  and  its  irremovability  (y}\ 
2,   and  also  non-consummation  arising  from  impotency  (z}. 

Lengthened  cohabitation  without  complaint  will  increase  the 
strictness  with  which  the  Court  will  investigate  the  charge  and 
its  reluctance  to  decree  nullity.  But  mere  proof  that  after 
some  years  of  cohabitation  the  wife  is  intacta  virgo  et  apta 
viro  will  not  be  sufficient  to  obtain  a  decree  where  there  is 
positive  evidence  that  there  is  no  apparent  defect  or  malforma- 
tion in  the  man  (a) .  The  evidence  of  the  petitioner  alone 
may  be  received  if  the  respondent  does  not  appear,  and  it  will 
suffice  if  it  prove  clearly  non-consummation  and  impotence 
of  the  respondent  (fc). 

Evidence  of  collateral  circumstances  will  be  admitted,  and 
if  the  Court  deduces  therefrom  that  the  impotence  alleged  is 

(«)  S.  v.  A.,  3  P.  D.  72. 

(0  W.  v.  W.,  (1905)  P.  231  ;  F.  v.  F.,  55  S.  J.  482. 

(u)  S.  (otherwise  (7.)  v.  /S.,  (1907)  P.  224. 

(x)  M.  v.  C.,  2  P.  D.  114. 

(y)  Brown  v.  Brown,  1  Hagg.  Ecc.  52J3. 

(z)  A',  v.  Y.,  34  L.  J.  P.  &  M.  81. 

(a)  A",  v.  F,  ubi  sup. 

(b)  F.  v.  Z).,  4  Sw.  &  Tr.  86. 
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not  the  true  reason  for  petitioning  for  nullity,  i.e.  that  the  suit 
is  not  bond  fide,  it  will  dismiss  the  suit  (c) . 

The  advanced  age  of  the  parties  is  no  bar  to  the  suit;  even  if  Advanced 
the  one  is  fifty -four  and  the  other  forty-nine  years  old  a  decree 


of  nullity  may  be  pronounced  on  the  ground  of  impotence  (d)  . 
But  in  some  cases  the  Court,  in  the  exercise  of  its  discretion,  though  it 
will  disfavour  the  petitioner's  case  on  the  ground  of  the  ad-  maybe. 
vanced  age  of  the  parties;  for  a  man  who  marries  a  woman 
advanced  in  years  ought  to  bo  prepared  to  take  her  tanquam 
soror  (e)  . 

Further,  the  petitioner  must  not  be  guilty  of  unreasonable  Unreasonable 
delay  in  commencing  his  suit;  and  where  a  petitioner  knew  of  answer  "to  the 
the  impotence  of  her  husband  three  years  before  filing    her  getition,  «^ 
petition,  she  was  held  guilty  of  laches  and  insincerity,  and  the 


suit  was  dismissed  (/).  In  the  case  of  L.  v.  B.  (#),  however, 
a  delay  of  seven  years  was  held  not  to  be  a  bar  to  a  wife's 
petition  for  nullity  on  the  ground  of  her  husband's  impotence, 
the  Court  being  of  opinion  that  there  was  nothing  to  show 
insincerity  on  her  part. 

A  man  cannot  institute  a  aoit  for  nullity  on  the  ground  of  his  institution 
own  impotence,  at  least  unless  the  wife  is  willing  to  submit  to  ^tioner's 
the  decree  (7i)  .  The  suit  must  be  brought  during  the  lifetime  impotence. 
of  both  the  parties  (i)  . 

An  agreement    nof,   f-ft   prtlMmilfr  a  suit  for  nullity   is  nj#  Agreement 

against  public  policy,  arid  there  L'OLV  is  a  bar  to  the  petition  (A"),  institute 

such  a  suit  . 

The  cruelty  or  the  adultery  of  the  petitioner  arc  not  defences  Defences. 
to  a  petition  for  nullity  (Z)  . 

(c)  X.  v.  I",  ubi  sup. 

(d)  H.  v.  C.,  39  L.  J.  P.  &  M.  81  ;   W.  v.  ff.,  30  L.  J.  P.  M.  &  A.  13. 
(<>)  Brown  v.  Brown,  1  Hagg.  Ecc.  523. 

(/)  M.  v.  C.,  2  P.  &  D.  414  ;  O.  v.  M.,  10  App.  Gas.  171. 
(g)  (1895)  P.  274. 

(A)  Norton  v.  Seton,  3  Phillim.  147. 
(«)  A.  v.  B.,  1  P.  &  D.  559. 

(Jt)  Wilton  v.  Wilton,  1  H.  L.  Gas.  538  ;  Aldridge  v.  Aldridge,  13  P.  I). 
210. 

(0  Anon.,  1  Deane,  296;  D.  v.  D.,  10  P.  D.  75. 
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CHAPTER  VII. 

JACTITATION  OF  MARRIAGE. 

THESE  suits  (which  are  very  rare)  are  brought  where  a  person 
maliciously  boasts  or  gives  out  that  he  or  she  is  married  to  the 
other,  to  put  a  stop  to  such  boasting  or  jactitation;  and  the 
decree,  if  made,  enjoins  perpetual  silence  on  the  subject  by  the 
jactitator.  They  are  not  tried  by  jury  if  the  defendant  has  put 
in  no  defence  (a) .  It  is  a  complete  defence  for  the  respondent 
to  prove  that  the  petitioner  has  acquiesced  in  representations 
made  by  the  respondent  of  their  marriage  (a) . 

In  this  connection  it  may  be  remarked  that  a  man  has  no 
such  property  in  his  name  as  to  entitle  him  to  prevent  a 
woman,  not  his  wife,  from  claiming  to  be  such,  unless  she  does 
so  maliciously.  The  House  of  Lords  accordingly  refused  to 
grant  an  injunction  to  restrain  a  commoner  who  had  married  a 
peer  from  using  the  title  acquired  by  the  marriage  after  it  had 
L^  been  dissolved  at  the  instance  of  the  wife(&). 

(a)  Thompson  v.  fiourke,  (1893)  P.  11. 
(6)  Cowley  v.  CowJey,  (1901)  A.  C.  450. 


(      '249     ) 


CHAPTER  VIII. 

KESTITUTION  OF  CONJUGAL  RIGHTS. 

IF  one   of  two   married  persons  withdraws  from  cohabitation 
without  lawful  excuse,  the  other  has  the  right  to  apply  to  the      ~ 


Court  to  order  him  or  her  to  return  to  cohabitation,  but  no  right 

to  restrain  the  liberty  of  the  party,  and  thus  by  his  (or  her)  own 

act  to  enforce  restitution  of  conjugal  rights  (a).    The  suit  can  Tbej>artiea 

only  be  maintained  when  cohabitation  is  suspended,  and  not 

merely  when  matrimonial  intercourse  is  broken  off  (&). 

By  Rule  175  of  the  Divorce  Rules,  before  proceedings  for 
restitution  of  conjugal  rights  can  be  commenced  an  Affidavit 
must  be  filed  with  the  petition  showing  that  a  written  demand 
for  cohabitation  and  restitution  has  been  made  by  the  petitioner, 
and  that  after  reasonable  opportunity  for  compliance  such  co- 
habitation and  restitution  have  been  withheld;  it  has  been  held 
that  this  written  demand  need  not  be  by  the  petitioner  in 
person,  but  can  be  made  by  the  petitioner's  solicitor,  if,  though 
not  written  in  a  spirit  of  conciliation,  it  is  something  more  than 
a  mere  ordinary  solicitor's  letter  threatening  proceedings  (c)  ; 
but  if  the  letter  expresses  a  desire  to  return  to  cohabitation  it 
will  be  a  sufficient  demand  even  although  it  threatens  restitution 
proceedings  in  the  event  of  refusal  (d)  .  It  is  not  to  be 
expected,  however,  that  such  letters  should  be  of  an  affectionate 
character,  and  provided  the  request  to  return  is  clear,  the  Court 
will  not  inquire  too  closely  into  the  peremptory  nature  of  the 
words  used(e).  Substituted  service  of  the  demand  may  in 
special  circumstances  be  allowed  (/). 

(a)  Reg,  v.  JiacAw>i..fl89n  1  Q.  B.  671.     K  -r-fc/ 
(6)  Orme  v.  Orme,  2  Add.  382. 
(e)  Field  v.  Field,  14  P.  D.  26. 

(d)  Smith  v.  Smith,  15  P.  D.  11. 

(e)  Elliott  v.  Elliott,  85  L.  T.  648. 
(/)  Re  Tucker,  (1897)  P.  83. 


THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 


When  the 
noTbemade. 


A  deed  of 

separation  is 
a  bar  to  the 
decree.  , 

x/ 


The  adultery,  cruelty,  or   desertion   for   two   years  of  the 
petitioner,  or,  in  fact,  any  matrimonial  offence  fry  hi"*  whi'oh 

would  give  the  other  party  a  right  to  ask  for  a  judicial  separa- 
tion, will  bar  his  right  to  the  decree  (g).  Thus  adultery  of  the 
petitioner  is  a  bar  even  though  the  respondent  be  guilty  of 
adultery  also  (h) .  And  it  was  held  by  the  Court  of  Appeal,  in 
Rusarll  v.  Ru-sscll  (i),  that  the  effect  of  sect.  5  of  the  Act  of 
1884,  which  makes  non-compliance  with  a  restitution  order 
equivalent  to  desertion  without  reasonable  cause,  is  to  give  the 
Court  a  power  to  refuse  a  decree  of  restitution  whenever  the 
result  of  such  decree  would  be  to  compel  the  Court  to  treat  one 
of  the  spouses  as  deserting  the  other  without  reasonable  cause, 
contrary  to  the  real  truth  of  the  case.  A  false  charge  of  having 
committed  an  unnatural  crime  brought  by  the  wife  against  her 
husband,  and  persisted  in  without  any  belief  in  its  truth,  was 
held  in  that  case  to  disentitle  her  to  a  decree  of  restitution, 
though  it  did  not  amount  to  cruelty,  and  so  was  no  ground  for 
a  judicial  separation.  Consequently  it  seems  that  at  the  present 
time  conduct  on  the  part  of  the  petitioner  falling  short  of  a 
substantive  matrimonial  offence  may  suffice  as  a  defence  to  a 
petition  for  restitution  (Ar) .  But  where  a  wife  left  her  home  in 
consequence  of  her  inability  to  agree  with  her  step -children, 
and  her  husband  refused  to  receive  her  back,  the  Court  did  not 
think  that  her  conduct  justified  them  in  refusing  the  decree  (Z). 
A  deed  of  separation  was  formerly  held  to  be  no  bar  to  the 
suit  (m) .  But  as  an  agreement  to  live  separately  will  now  be 
specifically  enforced,  a  separation  deed  containing  a  covenant 
not  to  sue  for  restitution,  and  not  to  molest,  will  be  a  bar  (w) . 
It  is  not  essential  that  the  separation  agreement  should  be  em- 
bodied in  a  deed,  and  even  a  verbal  agreement  to  live  separately 
would  seem  to  be  a  sufficient  bar,  presuming  it  ct 


(y)  Holmes  v.  Holmes,  2  Lee,  116. 
(A)  Hope  v.  Hope,  1  Sw.  &  Tr.  94. 
(t)  (1895)  P.  315. 

(k)  Russell  v.    llussdl,   nlri  sup.;     Olroyd  v.    Olroyd,   (1896)   P.    178; 
Mackenzie  v.  Mackenzie,  (1895)  App.  Cas.  389. 
(I)  Olroyd  v.  Olroyd,  ubi  sup. 
(TO)  Spering  v.  Spering,  3  Sw.  &  Tr.  211. 
(7?)  Marshall  v.  Marshall,  5  P.  D.  19  ;   Clark  v.  Clark,  10  P.  D.  188. 
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undertaking  not  to  sue,  for  in  Macrfregor  v.  Macareaor  (o) 
it  was  held  that  a  husband  and  wife  had  power  to  make  a  con- 
tract for  separation  without  the  intervention  of  a  trustee  by 
way  of  compromise  of  legal  proceedings;  that  the  husband's 
contract  to  pay  the  wife  a  weekly  sum  for  maintenance  was 
binding,  and  further  that  the  agreement  did  not  fall  within 
sect.  4  of  the  Statute  of  Frauds,  and,  therefore,  did  not  need  to 
be  in  writing.  It  is  to  be  observed,  however,  that  even  where  Cases  where 

a  separation  agreement  would  otherwise  be  a  bar,  a  partv  may  a  separator 
0  .  .         •£~m^Lm—      '    agreement  IB 

l)i    prevented  from  taking  advantage  of  it  by  his  own  conduct,  no  bar. 

and  where  there  has  been  a  serious  and  substantial  breach  of 
his  part  of  the  agreement  is  liable  to  have  that  set  up  as  a 
bar  if  he  defends  a  petition  for  restitution  on  the  ground  of 
the  separation  agreement  (p} .  But  the  breach  must  be  serious, 
deliberate,  and  clear;  a  separation  agreement  can,  for  instance, 
lx>  set  up  as  a  defence  in  a  wife's  suit  for  restitution,  though 
the  husband  has  for  a  short  period  technically  made  default 
in  payment  of  a  single  instalment  of  the  weekly  allowance  pay- 
able by  him  under  the  separation  deed  (g) .  But  where  the 
husband  expressly  announces  his  intention  of  making  no  fur- 
ther payments  under  the  deed  the  deed  is  gone,  and  the  wife 
can,  in  spite  of  her  covenant  not  to  do  so,  sue  successfully  for 
restitution  (r} .  A  deed  which  provides  that  no  petition  is  to 
be  presented  in  respect  of  acts  committed  either  before  or  after 
the  date  of  the  deed  is  good  as  to  past  acts,  and  apparently  also 
as  to  subsequent  acts  (&) .  In  an  action  for  arrears  of  an  annuity 

(o)  21  Q.  B.  D.  529. 

(p)  Gandyv.  Gandy,  1  P.  D.  77  ;  Besant  v.  Wood,  12  Ch.  D.  605  ;  Kunski 
V.  Kunski,  68  L.  J.  P.  &  M.  18  ;  Kennedy  v.  Kennedy,  (1907)  P.  49.  It 
is  not  clear  from  the  judgments  upon  precisely  what  principles  these 
decisions  proceed:  whether  upon  the  ground  that  the  covenant  not  to 
seek  restitution  is  conditional  upon  observance  of  the  obligations  under  the 
contract  by  the  other  party  thereto,  or  upon  the  ground  that  a  breach  of 
contract,  quite  apart  from  its  being  a  breach  of  condition,  may  amount  to 
such  an  entire  repudiation  of  the  contract  by  the  party  guilty  of  it  as  to 
afford  the  other  party  an  opportunity  of  rescinding  the  whole  contract  if 
so  minded.  See  General  Bill-Posiutt/  Company  v.  Atkinson,  (1909)  A.  C. 
118.  Though  not  expressly  referred  to  in  any  of  the  judgments,  this 
latter  principle  seems  to  cover  the  decisions  most  effectually. 

(q)  Kunski  v.  Kiimki,  ubi  sup. 

(r)  Kennedy  v.  Kennedy,  ubi  sup. ;   Waller  v.  Waller,  26  T.  L.  R.  223. 

(«)  Ante,  p.  216;  but  see  Srunton  v.  Dixon,  W.  N.  (1892)  105. 
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payable  under  a  soparation  deed,  containing  a  covenant  not  to 
annoy  or  molest,  but  no  "  dura  casta  "  clause,  adultery  by  the 
wife  is  no  defence  to  the  action,  for  it  is  neither  "annoyance" 
nor  "molestation"  £. 


need  be 
pleaded. 


It  was  formerly  held  that  a  separation  agreement  would  not 


agreement  be  taken  notice  of  by  the  Courts  and  operate  as  a  bar  unless 
the  respondent  appeared  and  pleaded  it.  The  decisions  estab- 
lishing this  are  now,  however,  overruled,  and  it  is  settled  that 
in  a  suit  for  restitution  a  separation  deed  executed  by  peti- 
tioner is  not  to  be  disregarded  by  the  Court  simply  because 
the  other  party  to  the  deed  does  not  set  it  up  (u).  It  is  the 
province  of  the  Court  in  such  a  case  to  inquire  into  the  exist- 
ence of  the  agreement,  and  whether  there  is  any  reason  why  it 
should  not  be  a  bar  #. 


Other 
defences. 


Insanity  is  no  answer  if  it  do  not  render  cohabitation 
unsafe  (y]  ;  but  impotence,  coupled  with  a  prayer  for  nullity, 
is,  as  it  sets  up  a  denial  of  the  marriage  (z}.  Delay  in  pre- 
senting the  petition  is  by  itself  no  ground  for  dismissing  the 
petition;  but  though  the  Court  will  grant  the  restitution  decree, 
delay  in  applying  for  it  may  cause  the  Court  to  refuse  to 
accede  to  a  divorce  petition  partly  based  on  non-compliance 
with  such  decree  (a)  .  That  the  petitioner  is  a  habitual 
drunkard  amounts  to  "just  cause"  for  withdrawing  from  co- 
habitation (&). 

The  respondent  may  in  his  answer  ask  for  a  judicial  separa- 
tion, and  if  he  can  prove  facts  justifying  a  decree  therefor,  will 
separation  ;       obtain  his  decnv,  the  petitioner  not  being  allowed  to  \\itlnlrti\v 
petition  for  restitution  (c).    Again,  if  the  respondent  prove 


>r  a  decree 


(0  Sweet  v.  Sweet,  (1895)  1  Q.  B.  12;  Wasttneijs  v.  Wasteneys,  (1900) 
A.  C.  446. 

(u)  Kennedy  v.  Kennedy,  (1907)  P.  49,  overruling  Tress  v.  Tress,  12 
P.  D.l287~~ 

(x)  Ibid. 

(y)  Radford  v.  Radford,  20  L.  T.  279. 

(z)  Rickett*  v.  Rickttts,  13  L.  T.  761. 

(a)  Beaudtrk  v.  Beauchrk,  (1895)  P.  220. 

(V)  Beer  v.  Beer,  22  T.  L.  R.  338. 

(c)  Blackthorne  v.  Bluclcthorne,  1  P.  &  D.  oG3. 
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an  invalid  marriage,  a  decree  of  nullity  may  be  pronounced  at 
his  instance  (d)  . 

The  decree  for  restitution  is  not  sufficiently  complied  with  by  P™vJ8iop 
the  husband  merely  providing  his  wife  with  a  suitable  estab-  compliance 
lishment  and  sufficient  income  (e). 


tion. 


The  result  of  disobedience  to  the  decree  formerly  was  that  the  Disobedience 
disobedient  party  might  be  attached  for  contempt,  and  could  punished  by 
not  be   released  till  he  consented  to  purge  it  by  expressing  attachment. 
willingness  to  comply  with  the  order  (/).     But  now,  by  the  JJJTjS*411 
Matrimonial  Causes   Act,   1884  (g),   the  decree  is    not    to    be 
enforced  by  attachment:  but  when  the  application  is  made  bv  Husband  may 

•  —         ,  .1        *  -  7    -  -  :  -  *-c  —  —  -  —  -      _  -  -     be  ordered  to 

the  wife,  the  Court  may  order  that  if  the  decree  is  not  complied  pay  alimony. 
with  within  a  fixed  time  the  respondent  shall  make  to  the 
petitioner  certain  periodical  payments,  such  order  being  enforce- 
able like  an  order  for  payment  of  alimony.  Such  payments 
may  be  settled  upon  the  wife.  If  the  decree  is  made  at  the 
suit  of  the  husband,  and  it  appears  that  the  wife  is  entitled  to 
property,  the  Court  may  order  a  settlement  thereof  for  the 
benefit  of  the  petitioner  or  the  children  of  the  marriage  (h)  . 
Bat  the  Court  has  no  power  to  order  a  settlement  of  the  wife's 
property  which  is  subject  to  a  restraint  on  anticipation  (i)  .  —  \ 
The  amount  .of  payments  may  be  subsequently  increased  or 
diminished. 

Further,  non-compliance  with  the  decree  for  restitution  is  to  Kpn-compli- 
be  deemed  to  amount  to  desertion  without  reasonable  cause,  and  fl^ree 
though  it  does  not  last  for  two  years  (fc),  a  desertion  so  consti-  amounts  to 
tuted  may  be  made  the  ground  of  a  suit  for  judicial  separation, 
or,  coupled  with  adultery  (before  or  after  disobedience  to  the 

(rf)  Swift  v.  Swift,  15  P.  D.  lls. 

(e)   Weldon  v.  WMon,  9  P.  D.  52. 

(/)  liarlee  v.  Vartee,  1  Add.  301. 

(g)  47  &  48  Viet.  c.  G8. 

(A)  Swift  v.  Swift,  (1891)  P.  129. 

(•)  Mitchell  v.  Mitchell,  (1901)  P.  208.  —  |       fT  y^   ft 

(*)  Harding  v.  Harding,  11  P.  D.  111. 
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decree),  for  dissolution  (1).  It  has  been  hold  that  this 
Act  is  retrospective  (w).  It  has  also  been  held  that  if  a 
husband  fails  to  comply  with  a  decree  for  restitution  of  con- 
jugal rights  the  wife  is  put  to  her  election  whether  she  will 
ask  for  the  alimentary  provision  provided  by  the  Matrimonial 
Causes  Act,  1884,  or  proceed  for  a  decree  of  judicial  separa- 
tion: in  the  latter  case  an  order  for  alimony  under  usual  con- 
ditions is  the  only  pecuniary  relief  open  to  her(w). 


-  that  in  restitution  suits  personal  searvioe  within  ^ 

on  respondent  th^jurisdictionjyigoegggry  ;  the  section  (o)  of  the  Matrimonial  ; 
•broad.  Causes  Act,  1857,  giving  power  to  authorise  substituted  service 

or  service  abroad  only  applies  to  suits  specified  in  the  preceding 
section,  which  does  not  include  restitution  .  This  view  was  taken 
in  Firebrace  v.  Firebrace  (p),  and  service  of  a  petition  for 
restitution  served  abroad  has  been  set  aside  (q)  .  In  other 
cases,  however,  the  Court  has  been  willing  to  permit  service  of 
even  a  restitution  petition  abroad  (r),  but  these  cases  do  not  deal 
satisfactorily  with  the  arguments  for  the  contrary  view  based 
on  the  terms  of  the  Matrimonial  Causes  Act,  1857,  and  in 
fact  these  arguments  seem  hardly  to  have  been  present  to  the 
mind  of  the  Court. 

Bearing  in  mind  also  that  the  cases  subsequent  to  Firebrace 

,      v.  Firebrace  in  which  aervioe  abroad  has  been'reoogniaed  as 

good  service,  were  undefended,  so  that  the  Court  haJ  not  the 

advantage  of  having  defendant's  case  argued  at  the  bar,  it  is 
at  least  highly  questionable  whether  Firebrace  v.  Firebrace  is 
not  still  good  law.  As  already  mentioned,  however,  the  written 
demand  for  return  required  by  rule  175  may  be  served  by 

(Z)  Bigwood  v.  Bigwood,  13  P.  D.  89. 
(m)  Weldon  v.  Weldon,  9  P.  D.  82. 
(n)  Leslie  v.  Leslie,  (1908)  P.  99. 
(o)  20  &  21  Viet.  c.  87,  s.  42. 
(p)  4  P.  D.  63. 

(q)  Chichester  v.  Chichester,  10  P.  D.  186. 

(r)  Yelverton  v.  Yelverton,  1  Sw.  &  Tr.  586  ;    Re  Sheehey,  1  P.  D.  423  ; 
r^.  Bateman  v.  Bateman,  (1901)  P.  136;  Hardie  v.  Hardie,  70  L.  J.  P.  29. 
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r 


way  of  substituted  service  (s),  and  abroad  (i).  Further,  the 
decree  for  restitution  itself  may,  it  seems,  be  served  abroad, 
provided  that  in  subsequent  proceedings  based  on  non-com- 
pliance with  such  decree  the  Court  is  satisfied  that  the  respon- 
dent was  served  at  a  place  from  which  he  could  reasonably  have 
returned  to  his  wife  in  obedience  to  the  decree  within  the  time 
named  in  the  decree  (M)  . 

(a)  Re  Tucker,  (1897)  P.  83 ;   Waters  v.  Waters,  34  L.  T.  33. 

(t)  Bateman  v.  Bateman,  (1901)  P.  136. 

(u)  Bateman  v.  Bateman,  ubi  sup.  ;  Hardie  v.  ffardie,  70  L.  J.  P.  29. 
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CHAPTER  IX. 

ALIMONY. 


When  the 


I.— Alimony  pendente  lite. 

IN  order  that  the  wife  may,  pending  a  suit  for  dissolution, 
judicial  separation,  nullity,  or  restitution,  have  an  adequate 
fund  for  her  support,  provision  will  be  made  for  her  by  the 
Court  by  the  allotment  of  alimony  to  her,  which  may  be 
directed  to  be  paid  either  to  herself  or  to  a  trustee  on  her 
behalf,  and  be  made  subject  to  terms  or  restrictions  (a).  The 
entitled  to  alimony  whether  she  be  pftri tinner  or  rf>- 
>l'0i!<li'iit  (if,  in  the  latter  case,  she  has  entered  an  appearance), 
in  all  cases  where  the  f^oinm  nf  tim  mn.rriq.gp.  is  fts 


andthewiie_^a8  no  ssparafrft  innnmp.  (6).  Thus  in  a  suit  for 
nullity  the  wife  may  apply  for  alimony  pendente  lite,  and 
this  application  may  be  made  even  after  decree  nisi,  provided 
it  be  made  before  the  decree  is  made  absolute,  for  the  decree 
nisi  does  not  put  an  end  to  the  suit,  and  such  application  may 
be  acceded  to  even  though  the  marriage  is  clearly  void  on  the 
face  of  the  pleadings  (c) . 


Whennot 


Alimony  will  be  refused  when  she  has  sepftratq  ante-to  of  her 
own,  for  she  has  means  of  support  in  such  a  case  (d~)  .  For  the 
same  reason  it  will  be  refused  if  she  is  living  with  and  is 
supported  by  the  co-respondent  (e)  ;  and  where  an  allowance- 


/^, 


(a)  Divorce  Rules  81  and  82  ;  Matrimonial  Causes  Act,  1907. 
(i)  Bird  v.  Bird,  1  Lee,  209,  418  ;  Foden  v.  Foden,  (1894)  P.  307. 

(c)  Foden  v.  Foden,  ubi  sup. 

(d)  Eaton  v.  Eaton,  2  P.  &  D.  51. 

(e)  Holt  v.  Holt,  1  P.  &  D.  610. 
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is  secured  to  her  by  a  separation  deed,  the  allowance  will 
not  be  increased  by  giving  her  alimony  merely  because  a  suit 
has  been  instituted  and  without  any-  special  grounds,  even 
though  the  husband's  income  has  increased  (/)  .  If  the  hus- 
band withdraws  the  allowance,  then  alimony  may  be  ordered  — 
usually  at  the  same  rate  as  the  allowance  (g}  .  Where  the  Allotted  out 
husband  has  no  means,  alimony  cannot,  of  course,  be  allotted  (h)  .  allowance. 
Where  the  husband  receives  a  voluntary  allowance  from  his 
friends  although  his  claim  to  such  allowance  is  not  legally  en- 
forceable, the  Court  may  take-  such  allowance  into  account  in 
allotting  alimony  (i)  . 

Alimony  pendente  lite  is  usually  in  the  proportion  of  one-  Amount. 
fifth  of  the  Joint  income  of  husband  and  wife,  though  in  par- 
ticular circumstances  it  may  be  less  or  more.  All.  the  husband's 
property  will  be  assessed,  even  though  he  derive  no  income 
from  it  (it).  The  alimony  may  bo  reduced  if  the  husband's 
income  has  decreased  since  the  allotment,  provided  it  has  not 
been  decreased  by  his  own  wilful  expenditure  or  extrava- 
gance (Z)  .  Where  the  wife  has  obtained  an  order  for  alimony 
pp.ast.p.nt/>  Ufa  in  a  suit  for  judicial  separation,  the  Court  will 
not  grant  an  injunction  to  restrain  the  husband  from  dealing 
Avith  his  property  (m). 

Alimony  allotted  p&ndenteliteis  payable  as  from  thosnrvipp.  Commence- 

~  inept  and 


•        •  -i-ii  n  •  •      t        f       i 

o\^  f-.htt  mtation.  and  will  generally  not  cease  in  suits  for  dissolu- 

tion   until    the  pronouncing   of  tihfi   ffonrpp  n^0r>i.,f0  f^\       it  OI  a"roopy 

cqases,  however,  on  decree  nisi  if  the  wife  ja  fnnnt^  j>uiltvLof 

adultery;  but  the  Court  may  in  its  discretion  nevertheless  make 

an  order  for  the  continuance  of  the  alimony  (0);  and  it  may,  in 

(/)  Powell  v.  Powell,  3  P.  &  D.  55,  186. 
(g)   Weber  v.  Weber,  1  Sw.  &  Tr.  219. 
(h)  Brown  v.  Brown.  3  Sw.  &  Tr.  217. 

(»)  Bonaor  v.  Bonsor,  (1897)  P.  77,  explaining  Haviland  v.  Havilainl. 
3  Sw.  &  Tr.  114. 

(k)  Crampton  v.  Crampton,  32  L.  J.  P.  &  M.  142. 
(0  Cox  v.  Cox,  3  Add.  276. 
(m)  CfrrfTY,  fi**",  (1896)  P.  35. 
(«)  Ellis  v.  Ellis,  8  P.  D.  188. 
(o)  Dunn  v.  Dunn,  13  P.  D.  91. 
G.  —  P.D.&A.  S 
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the  discretion  of  the  Court,  remain  payable  pending  an  appeal 
by  the  wife,  unless  it  appears  to  the  Court  that  the  appeal  is 
frivolous  or  she  is  guilty  of  laches  (p) .  In  suits  for  nullity, 
alimony  pendente  lite  usually  remains  payable  till  the  decree  is 
made  absolute  (q\  even  though  the  decree  is  based  on  the  fact 
that  the  marriage  is  void  ab  initio,  but  the  Court  has  a  discretion 
to  order  the  alimony  to  cease  with  the  decree  nisi  (r) .  In  suits 
for  judicial  separation  it  remains  payable  till  the  date  of  the 
decree.  Where  the  husband  petitioned  for  divorce  and  the  wife 
for  judicial  separation,  on  the  husband  failing  to  pay  the 
alimony  pendente  lite  ordered  in  the  wife's  suit,  the  Court 
stayed  the  divorce  suit  till  the  husband  paid  the  arrears  of 
alimony  due  (a) . 


Only  ordered 
after  degree 


frvfc/i 


4ul 


II. — Permanent  Alimony. 

Permanent  alimony  will  be  allotted  for  the  maintenance  of 
the  wife  in  her  normal  position  after  a  decree  of  judicial 

aration,  and  the  Court  will  not  put  the  husband  to  tneex- 
pense  of  an  inquiry  where  the  wife  being  in  prison,  it  is  not 
necessary  she  should  have  his  support  (£) .  It  has  always 
been  allotted  on  a  more  liberal  scale  than  alimony  pendente  lite, 
the  Ecclesiastical  Courts  having  usually  allotted  it  in  the  pro- 
portion of  one-third  or  one-half  of  the  husband's  income  (M); 
and  the  Court  is  still  bound  by  the  practice  of  the  Ecclesiastical 
Courts  in  allotting  permanent  alimony,  and  so  cannot  allot 
more  than  one  moiety  of  the  joint  income  to  the  wife  (a;).  But 
within  that  limit  the  amount  allotted  depends  on  the  conduct 
of  _the  parties,  their  position  in  life,  the  custody  of  the  children, 
the  provisions  as  to  alimony  contained  in  a  separation  deed,  and 
the  special  circumstances  of  the  case  (y} . 

(]>}  Jones  v.  Jones,  2  P.  &  D.  333. 
(j)  Foden  v.  Foden,  (1894)  P.  307. 
(r)  Childers  v.  Ohilders,  68  P.  &  M.  90. 
(«)  P.  v.  P.,  26  T.  L.  E.  607. 
(«)  Leslie  v.  Leslie,  (1908)  P.  99. 
(M)  Cooke  v.  Cooke,  2  Phillim.  40. 
(*)  Haigh  v.  Haigh,  1  P.  &  D.  709. 
(y)  L.  v.  L.  (No.  2),  27  T.  L.  E.  316. 
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Like  lalimony  pendente  lite,  the  amount  originally  allotted  Majffre 
may  be  subsequently  increased  or  diminished  (z) .     Permanent 
alimony  may  be  allotted   although  no   order  has  been  made 
either  during  the  suit  or  when  decree  was  pronounced  (a) . 

Arrears  of  alimony,  whether  they  have  accrued  due  before  or  ^Tot  provable 
after  a  receiving  order  has  been  made  against  the  husband,  do  ruptcy. 
not  constitute  a  debt  provable  in  bankruptcy  by  the  wife;  but 
]jin  mi-lit  oi'  arrears  may  bo  enforced  by  a  committal  order  on 
proof  of  means  (&).     No  action  for  arrears  of  alimony  will  lie 
in  the   King's  Bench  Division  on  an  order  for  payment  of 
alimony;  the  order  is  not  final  and  conclusive,  being  still  sub- 
ject to  the  control  of  and  variation  by  the  Divorce  Judge  (c). 


Ill .  — Maintenance . 

Permanent  alimony,  as  has  been  stated,  will  only  be  awarded  Only  ordered 
si  *  •  j  •  •  i  ,.-          A.cl        j  £  j-     i      after  a  dficree 

atter  a  decree  of  judicial  separation.  After  a  decree  of  dissolu- 
tion, or  nullity,  by  the  Matrimonial  Causes  Act.  lgQ7 
the  Court  may,  if  it  thinks  fit,  on  any  decree  for  dissolution  or 
nullity  of  marriage,  order  the  husband  to  secure  to  the  satisfac- 
tion of  the  Court  to  the  wife  such  gross  sum  of  money  qr  such 
ajimaj  sum  for  a  term  not  exceeding  her  life,  as,  regard  being 
had  to  his  fortune  (if  any),  to  the  ability  of  the  husband,  the 
conduct  of  the  parties,  it  may  deem  reasonable;  and  the  Court 
may  refer  the  matter  to  conveyancing  counsel  to  prepare  a 
proper  deed  of  settlement,  and  suspend  the  decree  till  such  deed 
is  executed.  The  Court  may  also  grant  an  injunction  re- 
straining the  husband  from  dealing  with  his  property  until 
be  executes  the  deed(e).  If  the  husband  neglect  to  obey  the 

(2)  Gooden  v.  Gooden.  (1892)  P.  1. 
(a)  Rule  190;  (Jowdlv.  Cowell,  2  P.  &  D.  411. 

(/>)  Union  v.  Lintou,  15  Q.  B.  D.  239;   Kerr  v.  Kerr,  77  L.  T.  29 ;   Re 
Hawkins,  (1894)  1  Q.  B.  25. 

r(c)  Robins  v.  Robins,  (1907)  2  K.  B.  13. 
(rf)  7  Edw.  7,  c.  12,  8.  1. 
^  (c)  Newton  v.  Newton.  (1896)  P.  36. 

*  s2 
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order,  the  Court  can  direct  the  deed  to  be  executed  by  the  regis- 
trar of  the  Court  under  sect.  14  of  the  Judicature  Act,  1884  (/). 
The  Court  may  also  order  the  fatf  jffl1^  to  pay  to  the  wife 
during  their  joint  lives  a  monthly  or  weekly  sum  for  the  wife's 
maintenance  or  support  as  it  may  think  fit,  and  this  order  nny 
be  in  addition  to  or  in  lieu  of  an  order  for  payment  of  a  gross 
sum  of  money  or  an  annual  sum,  as  above  stated.  If  the  hus- 
band from  any  cause  becomes  unable  to  make  such  payments 
the  Court  can  discharge  or  modify  or  temporarily  suspend  and 
subsequently  revive  such  order;  if,  on  the  other  hand,  the 
husband's  means  increase,  the  Court  can  increase  the  amount 
payable  under  the  order.  Further,  the  Court,  in  a  dissolution  or 
nullity  suit,  can  make  interim  orders  for  payment  of  money 
by  way  of  alimony  to  the  wife  as  in  a  suit  for  judicial  separa- 
tion. 

The  power  of  the  Court  under  sect.  1,  sub-sect  .  (1)  of  the 
Matrimonial  Causes  Act,  1907,  to  grant  maintenance  in  a 
nullity  suit  is  discretionary  (g}  . 

But  the  power  is  Jiot  ivst.rieted  to  applications  by  the  peti- 
tioner, so  that  when  a  decree  nisi  for  nullity  is  made  on  the 
husband's  petition,  the  respondent  wife  may  apply  for  an  allow- 
ance under  the  Act  (h}  ;  nor  need  the  applioatipn  Ip*  ir^ylft  nn 
the  making  of  the  decree  nisi  —  it  can  equalljrjre  mado  «.f  for- 
wards ft. 


The 


would  be  an  adequ^fa 


of   frhtt    n.mrmnf    to   VIP 


tn  fha   wj_f  e  IS  what 


for  the  widow  of  a  man  in  the 


husband's  position,  and  not  what  she  would  get  by  way  of 
alimon      i. 


Grounds  for 
refusing. 


The  Court  may  grant  maintenance  even  to  a  wife  who  has 
been  proved  guilty  of  adultery  in  the  suit  (ft)  ;  and  an  agree- 
ment for  separation  containing  a  covenant  by  the  wife  to  accept 

(/)  47  &  48  Viet.  c.  61  ;  Howarth  v.  Howarth,  11  P.  D.  95. 
(g)  Dunbar  v.  Dunbar,  (1909)  P.  90. 
(h)  K.  v.  K.,  (1910)  P.  140. 
(i)  Kettlewelly.  Kettlewell,  (1898)  P.  138. 

(k)  Robertson  v.  Robertson,  8  P.  D.  94  ;    Ashcroft  v.  Ashcroft,  (1902) 
P.  270. 


DIVORCE. — CHAP.  IX.  ALIMONY.  261 

a  specified  sum  for  maintenance,  such  sum  to  be  paid  in  any 
event,  whether  the  marriage  should  thereafter  be  dissolved  or 
not,  does  not  prevent  the  Court  from  ordering  a  larger  sum  to 
be  paid  to  her  as  maintenance  after  she  has  obtained  a  decree 
for  dissolution  of  marriage  on  the  ground  of  her  husband's, 
adultery  committed  since  the  agreement  (Z) . 

It  is  doubtful  whether  an  express  covenant  in  the  agreement 
not  to  sue  for  an  increased  allowance  in  the  event  of  a  divorce 
grounded  on  the  future  misconduct  of  the  husband  would 
prevent  .the  wife  from  applying  for  maintenance  at  a  higher 
rate.  Such  a  covenant  might  be  held  invalid  as  against  public 
policy ;  at  any  rate,  it  will  not  be  implied  (m) . 

It  seems  that  where  a  permanent  gross  or  annual  bum  is  IJa 
allotted  under  the  Act  of  1907,  it  cannot  afterwards  be  -vSnST 
vnnod  (n :.  Where,  however,  the  order  is  made  under  the 
Act  for  payment  by  monthly  or  weekly  payments,  there  is 
express  power,  if  the  husband  for  any  cause  becomes  unable 
to  make  the  payments  ordered,  to  discharge  or  modify  the 
order,  or  temporarily  to  suspend  it  wholly  or  in  part,  and  again 
to  revive  the  order  wholly  or  in  part,  or  if  the  husband's 
means  increase,  to  increase  the  amount  ordered  to  be  paid  (0) . 

In  allotting  permanent  maintenance  the  Court  will  not  inter-  The  dum  sola 
f  .  .  .  .          — r- : — : —  clause, 

fero  with  reversionary  interests  except  in  special  circumstances,    ' 

e.g.  where  it  would  be  otherwise  impossible  to  secure  a  provision 
for  the  wife(p).  In  making  an  order  for  maintenance,  the 
Court  has  an  absolute  discretion  either  to  order  payment  during 
the  whole  of  her  life,  or  so  long  as  she  remains  unmarried  (q) . 
A  clause  limiting  the  maintenance  to  the  wife  only  dum  sola 
et^  casta  vixerit  is  very  commonly  inserted  in  the  order,  but 
there  is  no  general  rule  on  the  point,  and  the  Court  determines 

(1)  Bishop  v.  Bishop,  (1897)  P.  138. 

(m)  Ibid. 

(ft)  Sharpe  v.  Sharpe,  (1909)  P.  20;   K.  v.  K.,  (1910)  P.  140,  at  p.  142. 

(o)  7  Edw.  7,  c.  12,  s.  1,  sub-s.  2. 

(p)  Harrison  v.  Harrison,  L.  E.  12  P.  D.  130. 

(7)  Lister  v.  Lister,  14  P.  D.  175 ;   Lander  v.  Lander,  (1891)  P.  161. 
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on  all  the  circumstances  of  the  case  whether  in  any  particular 
order  the  clause  shall  be  inserted  (r).  Regard  must  be  had, 
e.g.  to  the  conduct  of  the  parties  before  and  after  the  mar- 
riage. Thus,  where  a  wife  obtained  a  divorce  from  her 
husband,  the  fact  that  she  had  been  divorced  for  adultery 
before  her  second  marriage  induced  the  Court  to  insert  the 
clause  (s) .  The  question  whether  the  clause  shall  be  inserted 
or  not  is,  subject  to  appeal,  finally  determined  when  the  order 
is  made,  and  cannot  afterwards  be  re-opened  (tf). 

Miscellaneous       The  word  "  secure "  used  in  the  repealed  sect.  32  of   the 

points.  .       .  ""i 

principal  Act  signifies  that  the  money  must.be  paid  to  the 
woman  from  time  to  time,  and  does  not  authorise  the  Court  .to 
order  a  sum  to  be  paid  down  to  her  (u),  and  this  decision  will 
probably  apply  to  sect.  1  of  1907  Act. 

A  husband  who  is  ordered  to  pay  maintenance  and  who 
makes  default  in  paying  an  instalment  thereof  cannot  be 
attached  (x) . 

(r)   Wood  v.  Wood,  (1891)  P.  272. 

(a)  Medley  v.  Medley,  7  P.  D.  122  ;    Twenty  man  v.  Twentyman,  (1903) 
P.  82. 

(t)  Collins  v.  Collins,  26  T.  L.  R.  600. 
(u)  Kettlewell  v.  Kettlewell,  (1898)  P.  138. 
(x)  De  Lossy  v.  De  Lossy,  15  P.  D.  115. 


* 


CHAPTER  X. 

SETTLEMENT  OF  PROPERTY. 

BY  sect.  45  of  the  Matrimonial  Causes  Act,  1857  (a),  the  Court  Settlement 

*•"•••'.  maybe 

may,  on  a  decreo  of  dissolution  or  judicial  separation  Ipr  adul-  ordered  on 


,  order  a  settlement  of  her  property  in  posses- 

sion  or  reversion  for  the  benefit  of  the  innocent  party  and  separation. 
the  children  of  the  marriage,  or  either  of  them.  Under  this 
section  it  was  held  that  the  Court  could  not  alter  a  settlement  Settlement 
made  on  the  marriage  (6);  but  by  the  Matrimonial  Causes  Act. 
1859  (c),  it  is  provided  that,  after  a  final  decree  of  nullity  Ornullit7 
or  dissolutionfcthe  Court  may  inquire  into  the  existence  of 
ante-nuptial  or  post-nuptial  settlements,  and  make  such  orders 
as  should  seem  fit  as  to  the  application  of  the  property  settled, 
either  for  the  benefit  of  the  children  or  their  respective  parents  ; 
but  this  power  can  only  be  exercised  once  for  all,  and  an  order 
made  under  it  is  not  liable  to  be  varied  on  the  ground  of  a 
change  of  circumstances  since  the  date  of  the  order  (d]  .  In 
directing  a  settlement  under  sect.  45  of  the  Matrimonial  Causee 
Act,  1857,  of  the  property  of  a  guilty  wife  the  Court  can  deal 
with  capital  as  well  as  income;  it  will  consider  the  nature  and 
extent  of  the  pecuniary  change  caused  by  the  wife's  miscon- 
duct, and  with  this  object  will  consider  the  positions  of  all 
parties  if  the  marriage  had  not  been  dissolved  (e)  .  Section  5 
of  the  Matrimonial  Causes  Act,  1859,  is  sufficiently  wide  to 
cover  settlements  made  by  a  person  whose  domicile  was  foreign 
at  the  date  of  the  settlement  (/),  even  though  the  settlements 

(a)  20  &  21  Viet.  c.  85,  s.  45. 

(o)  Norris  v.  Norris,  27  L.  J.  M.  72. 

(c)  22  &  23  Viet.  c.  61,  s.  5. 

(rf)  Bennyon  v.  Sennyon,  15  P.  D.  29. 

(e)  Lorriman  v.  Lorriman,  (1908)  P.  282. 

(/)  Nunneley  v.  Nunneley,  15  P.  D.  186. 
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rough 


are  made  in  a  foreign  form,  e.g.  Scotch  (g}.  An  assignment 
of  property  made  by  a  wife  to  her  husband,  or  by  a  husband  to 
his  wife,  absolutely,  is  not  a  "settlement,"  so  that  the  Court 
lias  no  power  to  order  a  re-assignment  of  the  property  under 
this  section,  though  it  may  order  the  husband  to  assign  the 
property  to  the  wife  as  maintenance  (h).  The  Court  can,  how- 
ever, make  orders  as  to  property  so  settled  that  it  may  be 
applied  at  the  discretion  of  trustees  (i) .  By  the  Matrimonial 
Causes  Act,  1860  (fc),  it  was  provided  that  any  instrument 
executed  pursuant  to  an  order  under  sect.  45  of  the  Act  of 
1857  should  be  valid  in  spite  of  the  existence  of  coverture  at 
the  time  of  execution.  To  put  the  Court  in  a  position  to  give 
effect  to  these  provisions,  it  can,  before  pronouncing  a  decree 
of  divorce  or  judicial  separation,  direct  an  inquiry  as  to  what 
property  the  wife  possesses  (£),  and  on  a  petition  to  vary  a 
settlement  after  a  decree  for  dissolution  the  Court  may  direct 
an  issue  to  be  tried  to  determine  whether  a  child  born  between 
decree  nisi  and  decree  absolute  is  legitimate  or  not  (m) . 

By  the  Matrimonial  Causes  Act,  1878  (n),  the  Court  has 
power  to  exercise  the  powers  as  to  variation  of  settlements 
given  to  it  by  the  Act  of  1859,  notwithstanding  there  are  no 
children  of  the  marriage;  and  it  may  do  so  although  there 
never  could  have  been  any  children  of  the  marriage,  as  where  a 
decree  of  nullity  is  obtained  on  the  ground  of  the  husband's 
impotence  (o) . 

In  proceedings  for  judicial  separation  only,  the  Court  cannot 

((/)  Forsyth  v.  Forsyth,  (1891)  P.  363. 

(h)  Chalmers  v.  Chalmers,  68  L.  T.  28  ;  Hubbard  v.  Hubbard,  (1901) 
P.  157. 

(f)  Vallance  v.  Vallance,  77  L.  J.  P.  331. 

(A-)  23  &  24  Viet.  c.  144,  s.  6. 

(I)  Midwinter  v.  Midwinter,  (1892)  P.  28. 

(m)  Evans  v.  Evans  and  Blyth,  (1904)  P.  274. 

(n)  41  Viet.  c.  19,  s.  3. 

(o)  Dormer  v.  Ward,  (1900)  P.  130 ;  and  as  to  settlements  in  nullity 
suits,  see  same  case,  (1901)  P.  20;  Sharps  v.  Sharpe,  (1909)  P.  20;  Suart 
v.  Suart,  (1910)  P.  246. 
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alter  settlements  (p),  the  Act  of  1859  not  applying  to  judicial 
separation,  though  it  may  order  a  sottlement  under  sect.  45  of 
the  Act  of  1857(g).  Similarly  no  variation  of  settlements 
is  possible  in  restitution  suits,  if  the  settlement  contains  a 
restraint  on  anticipation  (r) . 

In  varying  settlements  the  Court  proceeds   on  the   basis  of  Principles  on 
.  .  .   .  which  Court 

placing    the  innocent   party  in  the    same   position,  so  tar  as  proceeds. 

practicable,  as  he  or  she  was  in  prior  to  the  dissolution  of  the 
marriage  (s).  The  Court  also  has  regard  to  the  interest  of  the 
children^  of  the  marriage.  It  tries,  in  fact,  so  far  as  practicable, 
to  place  petitioner  and  children  in  the  same  position  as  if  the 
family  life  had  not  been  broken  up  by  respondent's  fault  (i). 
The  relative  sums  contributed  to  the  settlement  by  each  party, 
the  conduct  of  each,  the  total  amount  of  the  joint  income,  the 
relation  it  bears  to  the  requirements  of  the  parties,  and  their 
respective  prospects  of  increased  income  are  all  elements  to  be 
considered .  These  elements  are  not  capable  of  exact  expression 
in  figures,  and  the  result  must  be  a  general  one,  varying  accord- 
ing to  the  details  of  each  case  (u) .  Moreover,  the  Court  must 
be  influenced  by  a  consideration  for  the  interests  of  public 
morality  and  decency ;  so  that  the  Court  of  Appeal  refused  to 
assist  a  petitioner  who  had  obtained  a  decree  on  the  ground  of 
his.  wife's  adultery  by  varying  the  settlement  in  his  favour,  he 
having  been  himself  guilty  of  adultery  during  ,the  marriage  and 
even  after  the  presentation  of  his  petition  (#).  There  may  be 
cases,  however,  where  a  settlement  might  be  varied  in  favour  of 
a  guilty  party  without  outraging  public  morality,  and  though 
such  cases  are  very  rare,  the  Court  has  nevertheless  jurisdiction 
to  entertain  a  petition  to  vary  settlements  at  the  instance  of  the 

(p)  Gundy  v.  Oandy,  7  P.  D.  168. 

(q)  20  &  21  Viet.  c.  85,  ante,  p.  263. 

(r)  Michellv.  Michell,  (1891)  P.  305. 

(s)  Benyon  v.  Benyon,  1  P.  D.  447 ;  Maudaley  v.  Maudslfy,  2  P.  D.  256. 

(*)  Hartoitv  v.  Hurtovv.  (1899)  P.  65. 

('/)  Per  Lord  Penzance  in  March  v.  March,  L.  R.  1  P.  &  M.  440,  cited 
with  approval  by  the  Court  of  Appeal  in  Constantinidi  v.  Constantinidi, 
(1905)  P.  253,  at  pp.  272  and  278. 

(x)  Constantinidi  v.  Constantinidi,  ubi  sup. 
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party  through  whoso  misconduct  the  marriage  has  been  dis- 
solved (y] . 

The  Court's  powers  under  sect.  5  of  the  Matrimonial  Causes 
Act,  1859,  are  very  wide.  Thus  it  has  power  to  vary  the  settle- 
ment though  the  child  or  children  of  the  marriage  have  obtained 
ajvested  interest  under  the  settlement  (2),  and  may  vary  the 
settlement  so  as  to  deprive  infant  children  of  part  of  their 
interests  secured  to  them  thereby  (a),  though  the  Court  will 
as  a  quid  pro  quo  probably  vary  the  settlement  in  other  direc- 
tions so  as  to  compensate  the  children,  since  it  is  always  the 
endeavour  of  the  Court  so  to  arrange  that  the  interests  of  the 
children  shall  not  be  prejudiced.  Where  the  only  living 
persons  who  could  possibly  be  interested  under  the  settlement 
consented,  the  Court,  on  the  petition  of  an  innocent  petitioner, 
ordered  the  whole  of  the  settled  property  to  be  reconveyed  to 
him,  notwithstanding  that  the  rights  of  unborn  persons  might 
be  thereby  affected  (6).  There  is  jurisdiction  to  deprive  the 
guilty  party  of  a  power  to  appoint  new  trustees  (e),  and  to 
extinguish  a  power  of  appointment  over  the  trust  funds  (d), 
or  to  postpone  a  power  of  appointment  in  favour  of  a  future 
husband  for  the  benefit  of  the  children  of  the  first  marriage  (e). 
There  is  power  also  to  accelerate  a  power  of  appointment  given 
to  a  wife  so  as  to  enable  her  to  exercise  it  as  if  the  husband 
were  dead  (/),  and  power  to  override  a  restraint  on  anticipa- 
tion^). 

Nothing  that  happens  between  the  date  of  the  decree  nisi  and 
decree  absolute  (e.g.  re-marriage  of  either  party)  can  affect  the 
Court's  power  to  vary  settlements  (h] .  Whether  these  powers 
will  be  exercised,  of  course,  depends  on  the  facts  in  each  case . 

(y)  Wootton- Isaacson  v.  Wootton- Isaacson,  (1902)  P.  146;    Constantinidi 
v.  Constantinidi,  ubi  sup.  at  p.  274. 
(z)  Blood  v.  Blood,  (1902)  P.  190. 
(a)  Whitton  v.  WJtitton,  (1901)  P.  348. 
(6)  Oppenheim  v.  Oppenheim,  9  P.  D.  60. 

(c)  Bosville  v.  Bosville,  13  P.  D.  76. 

(d)  Evered  v.  Evered,  31  L.  T.  101. 

(e)  Morrissey  v.  Morrissey,  (1905)  P.  1890. 
(/)  Whitton  v.  Whitton,  (1901)  P.  348. 

(g)  Churchward  v.  Churchward,  (1910)  P.  105. 
(h)  Constantitiidi  v.  Constnntinidi ',  (1904)  P.  306. 
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Where,  on  a  petition  to  vary,  a  child  had  been  born  between 
decree  nisi  and  decree  absolute,  the  paternity  of  which  was 
denied,  the  Court  directed  an  issue  to  be  tried  to  establish  the 
status  of  the  child,  and  postponed  the  hearing  of  the  petition  to 
vary  till  after  the  trial  of  the  issue  (i) . 

If  there  are  no  children  of  the  marriage,  and  the  innocent 
party  dies  after  presenting  a  petition  for  variation  of  settlement 
but  before  decree,  the  petition  abates  and  the  proceedings  cannot 
be  continued  by  the  petitioner's  representatives  for  the  benefit 
of  his  estate;  the  power  is  intended  for  the  benefit  of  husband, 
wife,  or  child  only  (fc) . 

(i)  Evans  v.  Evans,  (1904)  P.  274. 

(k)  Thomson  v.  Thomson,  (1896)  P.  '263. 
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CHAPTER  XI. 


MAINTENANCE  AND  CUSTODY  OF  CHILDREN. 


The  Court's 
power  as  to 
orders  for 
custody. 


BY  the  joint  effect  of  the  Matrimonial  Causes  Act,  1857  (a), 
and  Matrimonial  Causes  Act,  1859  (6),  in  suits  for  -judicial 
separation,  nullity,  or  dissolution,  the  Court  may,  before,  in,  or 
after  tbte  final  degree,  make  provision  with  respect  to  the  custody, 
maintenance,  and  education  of  the  children  of  the  marriage. 
A  similar  power  is  conferred  in  cases  of  restitution^  by  the 
Matrimonial  Causes  Act,  1884,  at  any  time  befomjjpaLdflcxee. 
and  even  af  terwardsjf^eroondejtjigpbeia.  foe  decree  (c) ;  and 
having  this  power  in  nullity  cases,  the  Court  therefore  possesses 
power  to  order  provision  to  be  made  for  the  children  of  a 
marriage  which  the  Court  has  declared  to  be  void  (d} .  No 
agreement  between  the  parents  can  deprive  the  Court  of  the 
jurisdiction  thus  conferred  on  it(e).  The  iurisdifltJQn-QfJjifl 
Court  as  to  the  main<»T""*OQ  p,f  nhildrnn  exists  during  &e 


whole  period  of  inffl.npyt  and  nnf,  f(p  the  age  of  sixteen  only  (/)• 
But  there  is  no  power  to  make  any  order  under  the  Act 
against  the  children  themselves.  If,  therefore,  on  attaining 
years  of  discretion,  the  child  returns  to  the  parent  who  has 
been  deprived  of  custody,  no  order  can  be  made  against  the 
child  to  return  to  the  other  parent,  and  the  welfare  of  the  child 
being  paramount,  and  not  the  punishment  of  the  parent,  the 
Court  will  consider  the  wishes  of  the  child,  and  even  allow 
the  child  to  remain  in  the  custody  of  the  wrongdoing  parent  (#), 

(a)  20  &  21  Viet.  c.  85,  s.  35. 
(6)  22  &  23  Viet.  c.  61,  s.  4. 
(c)  47  &  48  Viet.  c.  68,  s.  6. 

(rf)  Lanyworthy  v.  Langworthy,  L.  R.  11  P.  D.  85. 
(e)  Bishop  v.  Bishop,  (1897)  P.  138. 

(/)   Thomasset  v.    ThomasseL  (1894)  P.  295,   overruling  Blandford  v. 
Blandford,  (1892)  P.  148. 

(g)  Mozley  Stark  \.  Mozley  Stark,  (1910)  P.  190. 
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rescinding  the  order  giving  the  custody  to  the  other  parent  and 
leaving  the  parties  to  their  common  law  rights.  And  where  Power  of  the 
a  separation  is  ordered  under  the  Summary  Jurisdiction 
(Married  Women)  Act,  1895  (h),  the  justices  may  give  .the 
legal  custody  of  children  under  sixteen  years  of  age  to  tfae 
wife  if  she  is  not  guilty  of  adultery,  or  if,  being  guilty,  the 
adultery  has  been  condoned,  or  connived  at  by  the  husband, 
or  brought  about  by  his  wilful  neglect  or  misconduct. 

The  power  of  the  Court  only  arises  in  the  suits  above  men-  Conrtacte 
tioned,  and  is  to  be  exercised  with  reference  to  the  circumstances  discretion* 
affecting  the  suit,  and  not  merely  with  reference  to  the  rules  of 
law  and  equity  on  the  subject,  so  that  in  these  suits  the  Court 
has  a  wider  discretionary  power  than  in  other  oases  (i) .     The 
Court  acts  on  its  own  discretion,  and  is  guided  by  the  circum- 
stances of  each  case,  but  will  have  special  regard  to  the  father's 
common  law  right,  and  will,  as  a  rule,  only  give  leave  of  access 
to  the  mother,  unless  she  shows  some  further  ground  than  her 
mere  natural  desire  to  have  the  custody  of  her  children  (/c) . 

•  The  Court  is  mainly  guided  by  the  interests  of  the  children  (Z) .  but  chiefly 
Thus  children  of  tender  age  will  as  a  rule  be  left  with  the 
mother,  especially  if  she  or  they  are  likely  to  suffer  injury  to 
health  by  being  parted  (m).  If.  neither  father  nor  mother  is  a 
fit  person  to  retain  the  custody  of  the  children,  the  Court  will 
entrust  them  to  third  persons,  giving  the  parents  liberty  of 
access  to  them  (ri) . 

The  fact  that  the  husband  is  guilty  does  not  absolutely  bar  Guilty  party 

not  irciit*rnll v 

his  right  to  the  custody  of  his  children;  if  he  has  been  and  is  eutiW-Ji  to ' 
kind  to  them,  they  may  be  left  with  him,  with  liberty  of  access  ™*££&y- 
by  the  wife  (0) ;  but  generally  in  such  cases  the  children  are 

(h)  Ante,  p.  180. 

(t)  Mnrsh  v.  Marsh,  1  Sw.  &  Tr.  312. 
(*)  Cartledge  v.  Cartledge,  2  Sw.  &  Tr.  567. 
(I)  &  Alton  v.  V  Alton,  4  P.  D.  87. 
(m)  Barnes  v.  Barnes,  1  P.  &  D.  463. 
(n)  Chttu'ynd  v.  Chetwynd,  1  P.  &  D.  39. 
'  (o)  Martin  v.  Martin,  2  L.  T.  188. 
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committed  to  the  mother's  care.  It  is  even  rarer  to  commit  the 
custody  to  a  guilty  wife,  though  even  this  is  done  in  special 
cases,  as  e.g.  where  the  husband  consents  and  the  wife's  parents 
undertake  to  look  after  the  children  (/>). 

The  Court  can  make  an  order  as  to  access,  pending  the  suit, 
to  the  children,  though  it  makes,  and  has  been  asked  to  make, 
no  order  as  to  their  custody  (q) ;  but  no  order  as  to  custody  will 
be  made  unless  the  petition  asks  for  one  (r),  and  if  the  respon- 
dent wishes  to  raise  a  question  as  to  the  paternity  of  the 
children  with  a  view  to  claiming  custody,  an  answer  must  be 
filed  raising  the  point  (s) .  An  order  for  access  may  be  made 
in  favour  of  the  husband,  even  though  he  is  continuing  to  live 
in  adultery  (£).  And  the  Court  has  power  also,  if  it  thinks  fit, 
to  allow  the  guilty  mother  access  to  the  children  also  (M), 
although  it  is  not  the  general  rule  to  make  such  an  order  (x), 
and  in  making  orders  for  access  the  Court  is  actuated,  just  as  in 
making  orders  for  custody,  by  consideration  for  the  interests  of 
the  children  first  of  all,  and  the  interests  of  the  parent  only 
come  second  (x) . 

Provisions  of  It  is  now  further  provided  by  the  Guardianship  of  Infants 
ship  ofdin-an"  ^ct>  1886  (y),  that  where  a  decree  for  judicial  separation,  or  a  M* 
ila^f Act'  decree,  either  nisi  or  absolute,  for  divorce,  is  pronounced,  the 
Court  may  therein  declare  the  parent,  by  reason  of  whose 
misconduct  such  decree  is  made,  to  be  a  person  unfit  to  have  the 
custody  of  the  children  of  the  marriage,  and  in  such  case  the 
parent  so  declared  unlit  shall  not,  on  the  death  of  the  other 
parent,  be  entitled  as  of  right  to  the  custody  or  guardianship 
of  euch  children.  Such  a  declaration  will  take  away  the 
right  by  survivorship  to  the  custody  and  guardianship  of  the 
children  conferred  by  previous  sections  of  the  same  Act.  The 

(p)  Pryor  v.  Pryor,  (1900)  P.  157. 

(7)  Thompson  v.  Thompson,  2  Sw.  &  Tr.  402. 

(r)  Boddy  v.  Boddy,  30  L.  J.  P.  &  M.  163. 

(«)  Gordon  v.  Gordon,  (1903)  P.  1902. 

(*)  Hyde  v.  Hyde,  1  P.  &  D.  130. 

(«)  Handlty  v.  Handky,  (1891)  P.  124. 

(a)  Phillip  v.  Phillip,  40  L.  J.  P.  &  M.  89. 

(y)  49  &  50  Viet.  c.  27,  s.  7. 


1886. 
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effect  of  such  an  order  is  to  put  upon  the  person  so  deprived 
the  onus  of  proving  himself  to  be  a  reformed  character,  in  the 
event  of  any  future  application  as  to  custody  (z} .  The  mere 
fact  that  a  parent  has  committed  adultery  is  not,  however, 
necessarily  proof  of  unfitness  for  custody  for  all  future  time, 
and  the  order  will  not  be  made  as  a  matter  of  course — only 
where  there  are  circumstances  aggravating  the  offence  com- 
mitted (a).  Further,  by  the  same  statute  (6),  any  Division 
of  the  High  Court  may,  on  being  satisfied  that  it  is  for  the 
welfare  of  the  child,  remove  a  testamentary  guardian  appointed 
under  the  Act,  and  appoint  another  in  his  place. 

If  an  order  as  to  access  has  been  made  by  the  Divorce  Court, 
the  Chancery  Division  will  not  on  the  application  of  the  mother 
make  an  order  under  this  Act  (c) . 

(z)   Webley  v.  Webley,  64  L.  T.  839 ;  ffitchings  v.  Hitching*,  67  L.  T.  530. 
(a)  Bagnall  v.  Bagnall,   26  T.  L.   E.  659 ;    and   see   Mozley  Stark  v. 
Mozley  Stark,  (1910)  P.  190. 
(6)  Sect.  6. 
(c)  Manders  v.  Manders,  63  L.  T.  627. 
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CHAPTER  XII. 

DAMAGES  AGAINST  CO-RESPONDENT. 


When  NOT  oniy  wfn   the   Court   grant  a  husband  release  from  the 

bTcbumed.  marriage  tie  when  his  wife  has  been  guilty  of  adultery,  but  it 
will  also  give  him  pecuniary  compensation.  For  by  sect.  33  of 
the  Matrimonial  Causes  Act,  1857  (20  &  21  Viet.  c.  85),  the 
husband  may,  either  in  a  petition  for  dissolution  or  judicial 
separation,  or  in  a  petition  limited  to  such  object  only,  claim 
*vi  JT  .  .  ,  damages  against  the  partywno  has  committed  adultery  with 
his  wife.  In  such  case  the  petition  is  to  be  served  on  the 
alleged  adulterer  and  the  wife,  unless  such  service  be  dispensed 
with;  and  the  Court  may  deal  with  the  claim  at  the  hearing. 
The  damages  are  to  be  ascertained  by  a  jury,  though  the 
respondents  or  either  of  them  do  not  appear;  and  after  the 
verdict  has  been  given,  the  Court  may  direct  in  what  manner 
the  damages  are  to  be  paid  or  applied,  and  may  direct  that  the 
whole  or  any  part  thereof  may  be  settled  for  the  benefit  of  the 
children  of  the  marriage,  or  as  a  provision  for  the  maintenance 
of  the  wife  .  It  will  be  noticed  that  a  petition  may  be  presented 
limited  to  a  claim  for  damages  only;  but  such  petitions  are 
extremely  rare,  and  not  in  any  way  encouraged  by  the  Courts  . 

The  defences  available  to  a  co-respondent  in  such  a  case  are 
(1)  disproof  of  the  alleged  adultery;  (2)  that  the  marriage  of 
the  petiJaoSSTSa  tne  respondent  is  void;  (31  any  defence 
which  might  be  pleaded  either  as  an  absolute  or  difflrfltmna.rv 

dei'enrr  to  a  petition  for  dissolution  of  marriage,  since  the  claim 
for  damages  is  dependent  on  the  petition,  and  falls  with  it,  (a)  . 
It  is  also  practically  a  defence  to  the  co-rospondent  to  show 
that  he  did  not  know  the  woman  was  married,  since,  although 

(a)  Bernstein  \.  Bernstein,  (1892)  P.  375;  Hyman  v.  Hyman,  (1904)  P. 
403. 
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he  takes  the  risk  whether  she  is  married  or  not  and  is  still  liable 
in  law  even  if  he  was  unaware  that  she  was  married,  yet 
ignorance  of  the  fact  is  an  important  element  to  be  taken  into 
account  in  assessing  damages  (5).  And  unless  it  is  shown  that 
the  co-respondent  know  the  respondent  was  married  when  he 
OOmlnitted  adultery  with  her  he  will  not  be  oonflejifln^d  in  costs. 
even  though  he  persists  in  the  intrigue  when  the  truth  becomes 
^  known  to  him  (c) . 

The  fact  that  the  husband  and  wife  have  separated  before  the 

/adultery  owing  to  the  violent  behaviour   of  the  wife  to  the 

/  husband  is  not  a  defence  to  the  co-respondent,  though  it  may 

I  be  taken  into  consideration  in  assessing  the  damages  (d] .    The 

I  jury  are  not  obliged  to  give  any  damages  if  they  think  the  case 

I   demands  none  (e),  and  the  death  of  the  wife  will  not  abate  the 

claim  for  damages  (/) .     But  if  a  co-respondent  dies  after  an 

\   order  for  payment  of  damages  has  been  made  there  is  no  juris- 

1  diction  to  enforce  the  order  against  his  executor  to  the  extent 

^^  of  assets  coming  to  his  hands  (g) . 


The  ground  for  granting  damages  against  the  adulterer  is 


that  he  has  seduced  the  petitioner's  wife  and  injured  the 
husband  by  depriving  him  of  her  society  ;  and  the  value  of  the 
wife  is  the  measure  of  damages  (h).  The  jury  must  then,  in 
assessing  damages,  take  into  consideration  the  position  of  the 
parties,  the  terms  on  which  they  lived  together,  and  the 
circumstances  attending  the  seduction  of  the  wife.  But  the 
ability  of  the  co-respondent  to  pay  is  not  relevant  (i),  and 
evidence  cannot  be  given  of  his  property  (fc)  . 


The  ground 


~^jj 
Vj 
\( 


^  Watson  v.  Watson,  21  T.  L.  R.  320;  Lord  v.  Lord,  (1900)  P.  297. 
c)  g.™r  -   ™n»moM\  p.  8. 

Evans  v.  Evans,  (1899)  P.  195. 
(«)  Gibson  v.  Gibson  (1906),  T.  L.  E.  361. 
(/)  M.  v.  M.  and  A.,  26  T.  L.  R.  305. 
(g)  Brydges  T.  Brt/dye^  (1909)  P.  187. 
(h)  Gounng  v.  Vowing,  M  L.  J.  P.  &  M.  149. 
(i)  Bikker  v.  Bikker,  67  L.  T.  721. 
(fc)  James  v.  Briddinyton,  6  C.  &  P.  589. 

G.  —  P.D.&A.  T 


274 


THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 


The  principle 


A  -  to  en- 


The  damages  are  not  to  be  assessed  on  the  principle  that  they 
are  imposed  by  way  of  a  punishment,  but  they  are  in  the  nature 
of  a  compensation  for  the  loss  sustained  by  the  husband  (Z).  If 
the  co-respondent  does  not  appear  his  guilt  is  to  be  assumed, 
and  damages  assessed  against  him  (m). 

Decrees  jjid  orders  of  the  Probate,  Divorce  and  Admiralty 
Division  are  now  enforceable  by  any  of  the  processes  of  execu- 
available  in  the  other  Divisions  of  the  High  Court;  fi.  fa., 
sequestration,  or  elegit  issuing  as  of  course  for  default  in  pay- 
ment of  money  (n) ;  as,  however,  attachment  cannot  issue  for 
disobedience  to  an  order  to  pay  money  into  Court  (o},  the 
Probate,  Divorce  and  Admiralty  Division,  if  necessary,  directs 
the  money  to  bo  paid  to  some  particular  person,  e.g.  the  peti- 
tioner, on  his  giving  an  undertaking  to  pay  it  into  Court: 
this  person  can  then  enforce  payment  by  any  of  the  usual 
means  of  execution,  or  can  prove  for  them  in  bankruptcy  (p). 
j  The  damages  are  on  a  different  footing  from  those  obtained 
/  in  the  old  action  of  criminal  conversation,  which  is  now 
/  obsolete.  It  is  therefore  a n  answer  to  a  claim  for  damages  that 
the  adultery  has  boon  condoned  (q),  though  this  was  no  defence 
rto  the  Common  Law  action.  It. is  also  a  defence  that  petitioner 
is  guilty  of  adultery,  and  it  makes  no  difference  that  the 
petitioner  asks  only  for  damages  and  not  a  divorce  (r) .  More- 
over, while  the  damages  in  the  action  of  criminal  conversation 
belonged  to  the  husband  absolutely,  under  the  Matrimonial 
( -auses  Act  they  are  altogether  at  the  disposal  of  the  Court,  and 
are  often  ordered  to  be  settled  on  the  wife  and  children  of  the 
marriage. 


(/)  fcysev.  h'ryse,  11  P.  D.  100. 
(m)  Stone  v.  Stone  and  Applelon,  3  Sw.  &  Tr.  608. 
(n)  Rule  203. 

(o)  Debtors  Act,  1869  (32  &  33  Viet.  c.  62),  s.  4  ;    Bankruptcy  Act, 
1883  (46  &  47  Viet.  c.  52),  s.  103  ;  De  Los»y  v.  De  Lossy,  15  P.  D.  115. 

(p)  Patterson  v.  Patterson,  2  P.  &  D.  189. 
'(9)   Jjernstrin  v.  Hernstein.  (1893)  P.  292. 
\r  ---  \  (r)  Cox  v.  Cox,  (1906)  P.  106. 


I  ___ 
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CHAPTER  XIII. 

REVERSAL  OF  DECREE  FOR  JUDICIAL  SEPARATION 

BY  sect.  23  of  the  principal  Act  (a),  it  is  provided  that  any  Reversal  of 

husband  or  wife,  upon  the  application  of  whose  wife  or  husband  decra!*0^,^  /  i 

a  decree  of  judicial  separation  has  been  pronounced,  may  at  any 

time  thereafter  present  a  petition  to  the  Court  praying  for  a 

reversal  of  such  decree,  on  the  ground  that  it  was  obtained  in  G  rounds  f..r 

his  or  her  absence,  and  that  there  was  reasonable  ground  for  the  8ame' 

alleged  desertion,  wh.  rt.ion    was    the   ground  of  such 

decree;  but  such  reversal  does  not  prejudice  or  affect  the  rights 

or  remedies  which  any  other  person  would  have  had  in  case  ;  4*^^.    /ij 

such  reversal  had  not  been  decreed,  in  respect  of  any  debts,  ^  lu^f^  '  ^..^ 

contracts,  or  acts  of  the  wife  incurred,  entered  into,  or  done       AA_  *,, 

between  the  times  of  the  sentence  of  separation  and  of  the 

reversal  thereof. 


It  is  further  provided  by  sect.  8  of  the  Matrimonial  Causes  Effect  thereof. 
Act,  1858  (6),  that  such  decree  of  reversal  shall  not  affect  any 
rights  or  remedies  of  any  person  dealing  with  the  wife  which 
such    person    would    have  had  if   such  decree  had   not    been 
reversed. 


The  petition  for  reversal  of  the  decree  must  clearly  set  out  form  of 
the  grounds  on  which  the  petitioner  relies,  viz.,  that  the  original 
decree  was  pronounced  in  the  petitioner's  absence:  further,  in 
those  cases  in  which  the  original  decree  of  judicial  separation 
was  pronounced  on  the  ground  of  desertion,  the  petition  must 
state  that  there  was  reasonable  ground  for  the  petitioner's 
desertion,  and  such  ground  must  be  set  out. 

The  word  "absence."  in  sect.  23  of  the  Act  of  1857,jnaans  Meaning  of 

"^^P"™  ™  ™^**  .,          .         ,  ••  absence     in 

no!  an  absence  from  want  of  notice,  but  a  simple  non-appear-  j^t.  23  of 
.anoe;  and  evejry  petition  for  reversal  must  contain  tho  reasons  *°  *  21  Vlct- 
for  siu-li  absence,  as  well  as  a  denial  of  the  charges  made  against 
(.lie  petitioner  in  the  lirst  petition;  and  the  Millin"  >ncy  «t'  th  se 
reasons  will  be  a  question  for  the  Court  at  the  hearing  (c). 

(«)  20  &  21  Viet.  c.  85. 

(6)  21  &  22  Viet,  c.  108. 

(c)  Philips  v.  Philip,  1  P.  &  D.  169. 

T2 
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THE   PRACTICE   IN   DIVORCE. 


Rules 


Proceedings  for  Dissolution,  Nullity,  and  Judicial  Separation. 

IT  should  be  remembered  that  the  practice  of  the  Divorce  Court 
*8  chiefly  regulated  by  the  Divorce  Eules,  1866,  as  amended  by 
the  Additional  Rules  of  1869,  1875,  1877,  1880,  1885,  1904 
and  1905.  It  would  also  appear  (a)  that  Orders  XLI.  r.  5,  and 
XLVIII.  r.  1,  of  the  Judicature  Rules  apply,  and  therefore 
that  an_  order  for  payment  of  costs  cannot  be  enforced  by 
attachment,  unless  endorsed  as  required  by  those  rules  with  the 
consequences  of  disobedience.  Further,  Order  XVII.  r.  4,  and 
Order  XLII.  r.  28,  apply,  for  the  Court  can  take  advantage  of 
those  orders  to  appoint  a  receiver  for  the  purpose  of  enforcing  an 
order  as  to  payment  of  costs  (6).  And  the  practice  in  appeals  to 
the  Probate,  Divorce  and  Admiralty  Division  from  an  order 
made  by  the  justices  under  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  is  governed  by  Order  LIX.  (c).  From 
these  cases  it  would  appear  that  the  Rules  of  the  Supreme  Court 
do  apply  so  far  as  required  for  the  purpose  of  supplementing 
the  Divorce  Rules,  and  this  in  spite  of  the  provision  of  Order 
LXVIII.  r.  1,  that  the  rules  are  not  to  affect  Divorce  Practice. 


The  petition.  After  obtaining  the  marriage  certificate  of  the  parties  the 
next  step  is  fo  file  a  petition  (d)  .  This  contains  a  concise 
statement  of  the  facts  of  the  case,  and  of  the  relief  sought.  It 
must  be  signed  by  the  petitioner,  and  must  set  out  the  facts 
specifically,  and  as  precisely  as  possible,  i.e.  the  date  and  place 
of  marriage,  the  place  of  cohabitation,  the  names  and  ages  of 
the  children  (if  any)  of  the  marriage,  the  date  and  place  of  tho 
adultery  or  other  matrimonial  offence  relied  on.  The  petition 

(a)  Pace  v.  Pace,  61  L.  J.  P.  &  M.  114. 
(6)  Waddellv.  Waddelt,'  (1892)  P.  226. 

(c)  Swo/erv.  Swo/er,  (1896)  P.  131. 

(d)  Eule  1. 
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must  further  state  whether  there  have  been  any,  and,  if  BO, 
what  proceedings  previous  thereto  with  reference  to  the  marriage 
in  the  Divorce  Division  by  or  on  behalf  of  either  party  to  the 
marriage  (e) .  It  must  now  also  state  the  description  of  the 
husband  and  the  place  of  residence  and  domicile  of  the  parties 
at  the  date  of  the  institution  of  the  suit  (/).  Notwithstanding 
the  wording  of  this  rule,  it  will  suffice  to  state  the  husband's 
domicile  only,  without  alleging  a  separate  domicile  for  the  wife, 
unless  it  is  different  from  that  of  the  husband  (#),  and  the 
following  additional  direction  has  been  given  the  Divorce 
Eegistry: — "Unless  the  petitioner  is  asserting  a  domicile  for 
the  wife  different  from  that  of  the  husband,  it  will  be  suffi- 
cient if  the  domicile  of  the  husband  is  stated."  All  charges 
relied  on  to  obtain  the  decree  asked  for  must  be  stated,  as  the 
Court  will  not  receive  evidence  of  charges  not  alleged  in  the 
petition.  If  founded  on  adultery  the  petition  must  specifically 
so  allege,  for  adultery  is  not  inferred  from  bigamy  (fi).  The 
petitioner  should  also  be  careful  to  state  in  the  petition  all 
the  relief  which  he  desires.  Thus,  he  must  claim  damages  if 
he  desires  to  obtain  them.  Also,  if  he  wishes  to  have  the  per- 
manent custody  of  the  children  assigned  to  him,  he  should 
include  in  the  petition  a  prayer  for  their  custody.  It^is  not, 
however,  necessary  to  ask  for  alternative  relief;  for  though 
the  prayer  be  for  dissolution,  and  the  facts  only  prove  the 
petitioner  entitled  to  a  judicial  separation,  the  Court  may  grant 
the  separation  («) . 

With  the  petition  there  must  be  tiled  an  affidavit  verifying 
the  facts  set  out  in  the  petition,  i.e.  stating  that  certain  para- 
graphs  are  true  and  certain  paragraphs  are  true  to  the  beet  of 
the  deponent's  knowledge  (fc) .  This  affidavit  must  be  made  by 
the  petitioner;  but  where  a  petitioner  was  a  military  officer 

(e)  Ride  219  (1904). 
'(/)  Rule  220  (1905). 
(0)  In  re  Clark,  75  L.  J.  P.  7. 
(h)  Bonaparte  v.  Bonaparte,  65  L.  T.  795. 

(t)  Bromfield  v.  Brom field,  41  L.  J.  P.  &  M.  17  ;    Mycock  v.  Mycock,  2 
P.  &  D.  98. 
(*)  Rule  2. 
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Certificate 
<>f  marriage. 


Certificate 
of  age. 


Parties. 
Lunatics. 


Minors. 


abroad  on  active  service,  leave  was  given  to  his  solicitor  to  make 
the  affidavit  (I).  And  where  it  is  important  to  obtain  the 
custod}  of  children  the  petition  can  be  signed  and  affidavit 
sworn  by  the  petitioner's  solicitor  (rw).  In  cases  whore  a  disso- 
lution of  marriage,  a  decree  of  judicial  separation,  nullity  of 
marriage  or  jactitation  is  sought,  the  affidavit  must  further  set 
ouf  liiiif  no  collusion  or  connivance  exists  between  the  peti- 
tioner and  the  other  party  to  the  marriage  (n)  .  A  certificate 
of  the  marriage  is  also  required  on  filing  the  petition,  and 
without  it  the  officials  of  the  Divorce  Registry  are  not  permitted 
to  accept  the  petition.  Further,  if  the  petition  is  presented 
so  soon  after  marriage  as  to  make  petitioner's  age  a  matter 
of  doubt,  a  certificate  on  the  subject  is  required,  since  if  peti- 
tioner is  under  age,  the  petition  must  be  presented  by  a 
guardian  . 

The  husband  and  wife  are,  of  course,  parties  .  A  lunatic  may 
petition,  intervene,  or  defend  by  his  committee,  or  if  he  has  no- 
committee,  by  a  guardian  assigned  to  him  by  the  registrar  (o)  . 
If  the  respondent  is  a  lunatic,  not  so  found  1>\  ini|iiisit  ion  the 
petitioner  must  apply  to  have  a  guardian  appointed  under  this 
rule,  although  the  suit  is  brought  in  forma  pauperis  (p}.  The 
Court  will  not  assign  a  guardian  under  this  rule  when  there  is 
some  substantial  dispute  as  to  the  unsoundness  of  mind  (q)  .  At 
one  time  it  was  held  that  a  suit  for  dissolution  could  not 
be  maintained  against  a  lunatic  at  all;  but  in  Mordauntv. 
i'  (r  ;  it  \vas  laid  down  by  th«>  House  ol'  Lords  thai. 


the  fact  of  the  lunacy  of  the  adulterous  wife  before  the  insti- 
tution of  proceedings  was  no  ground  for  staying  such  pro- 
ceedings. Minors  <;V<T  sc\cn  years  old  may  b\  liling  an 
instrument  of  election  elect  guardians  to  represent  them  (s}  ; 

(I)  Ex  parte  Bruce,  6  P.  D.  16. 

(m)  Ex  parte  Hobson,  70  L.  T.  816. 

(TO)  Rule  3  ;  20  &  21  Viet.  c.  85,  s.  41. 

(o)  Rule  196. 

(p)  Giles  v.  Giles,  (1900)  P.  17. 

(?)  Fry  v.  Fry,  15  P.  D.  50. 

(r)  L.  R.  2  H.  L.  Sc.  &  Div.  374. 

(•)  Rules  105—107. 


THE  PRACTICE  IN  DIVOKCE. 

but  if  the  minor  elects  any  guardian  other  than  his  next  of 
kin,  or  if  the  minor  is  under  seven,  application  must  be  made 
to  the  registrar  to  assign  a  guardian.  If  a  minor  is  made  a 
co-respondent  he  need  not  either  elect  a  guardian,  nor  have  a 
guardian  assigned  to  him(£).  A  person  proposing  to  proceed  Suite  <»»/<,, w 
in  forma  pauperis  must  lay  a  case  before  counsel  and  obtain  an  pauper 
opinion  that  there  are  reasonable  grounds  for  so  proceeding  (w). 
To  obtain  the  leave  of  the  Court,  the  case  and  opinion,  toy-ether 
with  an  affidavit  verifying  the  case  and  stating  that  the  party 
applying  is  not  worth  25 1.  after  payment  of  just  debts,  save 
and  except  wearing  apparel,  must  be  laid  before  the  regis- 
trar (x] ;  and  if  the  affidavit  is  made  by  the  wife  she  must 
state  to  the  best  of  her  knowledge  and  belief  the  amount  of 
her  husband's  income  («/).  As  a  matter  of  practice  the  order 
will  not  be  made  if  the  petitioner  is  earning  more  than  30s. 
to  32s.  a  week.  If  a  husband  has  been  allowed  to  proceed  in 
forma  pauperis,  the  wife  may  apply  for  leave  to  defend  in 
forma  pauperis  .on  producing  an  affidavit  that  she  has  no 
separate  estate  exceeding  251.  after  payment  of  her  debts  (2); 
the  husband  may  also  apply  for  leave  so  to  defend  on  showing 
by  affidavit  what  his  income  is,  and  that  besides  his  wearing 
apparel  he  is  not  worth  251.  after  payment  of  his  debts  (a). 
If  a  husband  has  been  permitted  to  proceed  in  forma  pauperis, 
and  neglects  to  proceed,  he  may  be  called  on  by  summons  to 
show  cause  why  he  should  not  pay  costs,  although  he  has  not 
been  dispaupered,  and  that  all  further  proceedings  be  stayed 
until  the  costs  are  paid  (6) .  A  pauper  petitioner  who  is  un- 
successful upon  the  intervention  of  the  King's  Proctor  is  liable 
to  be  condemned  in  the  full  costs  of  the  intervention  (c) .  The 
rule  laid  down  in  Carson  v.  Pifkerftnill  (V7\  that  in  suits  in 

(0  Rule  108. 

(u)  Rule  25. 

(x)  Rules  26,  208. 

(y)  Rule  209. 

(z)  Rule  120. 

(a)  Rule  211. 

(ft)  Rule  27. 

(c)   }\'liitr\.  White,  (1898)  P.  124. 

(</)  14  Q.  B.  D.  859. 
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forma  7*ffigf}ri«  Qflly  P"***  mif  nf  r™tflt  flM  flllfflfrf  ffl 
tion.  appli^U^jJpgQgQftjaiQQaoiiiigiB,  so  that  if  a  husband  obtains 
a  decree  for  dissolution,  with  costs  against  the  co-respondent, 
he  can  only  recover  from  the  co-respondent  his  solicitor's  ex- 
penses and  a  reasonable  sum  for  office  expenses  (e]  . 

Co-respom-  If  the  petition  is  for  dissolution  of  marriage  on  the  ground 

of  the  wife's  adultery,  the  alleged  adulterers  moat  be  made 
co-respondents,  unless  the  judge  on  some  special  ground>  other- 
wise  directs  ^f").  If  the  adulterer  is  not  known  the  i';ict  must  be 
stated,  and  leave  applied  for  to  proceed  without  making  him  a 
co-respondent.  Such  leave  is  obtained  by  motion  on  affidavit 
showing  what  (-Hurts  have  Ix-en  made  to  ascertain  tlv  name  oi' 
the  adulterer.  This  affidavit  must  be  made  by  the  petitioner 
himsoir  (g]t  and  must  be  corroborated_by  the  affidavit  of  some 
other  person  It  .  There  is  no  settled  rule  as  to  when  tin-Court 
will  dispense  with  a  co-respondent;  the  Court  must  exercise  its 
discretion  in  the  circumstances  of  each  case  (i)  .  Leave  will 
generally  be  given  when  the  wife  is  living  in  a  brothel  (fc), 
or  leading  the  life  of  a  prostitute  and  the  petitioner  does  not 
know  with  whom  she  has  committed  adultery  (I),  or  where  the 
only  evidence  of  the  adultery  is  the  wife's  own  statement  (m)  . 
Leave  will  also  be  given  when  the  co-respondent  is  dead,  but 
even  in  this  case  leave  must  be  obtained  to  proceed  without 
making  him  a  party,  although  another  co-respondent  may  have 
been  joined  (»).  If  the  co-respondent  dies  during  the  suit,  the 
proper  course  seems  to  be  to  apply  by  motion  to  strike  his  name 
out  of  the  petition  (o),  for  neither  the  Acts  nor  Rules  allow 

(f)  Richardson  v.  Richardson,  (1895)  P.  276. 
(/)  Eule  4  ;  20  &  21  Viet.  c.  85,  s.  28. 

(g)  Drinkwater  v.  Drinkwater,  60  L.  T.  398. 
(/<)  Barber  v.  liarber,  (1896)  P.  73. 

(i)  Sounders  v.  Sounders,  (1897)  P.  89. 

(ft)  tfoofc  v.  Hook,  1  Sw.  &  Tr.  183. 

(I)  Quicke  v.  Quicke,  2  Sw.  &  Tr.  419. 

(m)  Jinkings  v.  Jinkings,  1  P.  &  P.  330;  Sounders  v.  Sounders,  (1897) 
P.  89. 

(n)  Tollemache  v.  Tullemache,  28  L.  J.  P.  &  M.  2  ;  Slaytor  v.  Slaytor, 
(1897)  P.  85. 

(o)   Walpoh  v.  Walpoh,  (1901)  P.  86. 
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the  executors  of  a  co-respondent  to  be  brought  before  the 
Divorce  Court:  the  action  against  the  co-respondent  is  a  per- 
sonal one:  the  cause  of  action  does  not  survive,  and  therefore 
an  order  for  damages  cannot  be  enforced  against  hia  flfltafrfoV  —I 
In  an  undefended  suit  evidence  must  be  given  identifying  the 
•co-respondent  with  the  person  served  as  such  with  the  cita- 
tion (q)  . 

If  a  petition  for  dissolution  is  presented  by  the  wife,  the  Intervenere. 
Court  may  order  the  person  with  whom  the  husband  is  alleged 
to  have  committed  adultery  to  ho  made  a  party  (r).  Further, 
in  every  case  not  already  provided  for  by  law  in  which  any 
person  is  charged  with  adultery  with  an  v  JW*tv  to  u  suit  or  in 
which  the  Court  may  consider  in  the^mtftresh  of  anyVpartyiP 
the  suit  that:  such  person  should  be  made  a  party  to  the  suit, 
the  Court  may,  if  it  thinks  lit,  allow  that,  person  to  intt-rvrnr 
upon  such  terms  as  the  Court  may  think  lit  (s)  .  If,  however, 
a  petitioner  dies  before  the  petition  is  heard,  the  executors 
cannot  claim  to  be  made  parties  to  the  suit  for  the  purpose  of 
enforcing  orders  as  to  alimony  pendente  lite  and  costs  (t). 
Application  for  leave  to  intervene  is  made  by  motion  supported  ; 
by  affidavit  CM),  and"  a  party  intervening  must  join  in  the  pro- 
<!<•<•<  lin^s  at  Ih"  stage  at  which  he  finds  them,  unless  otherwise 
allowed  (x).  \ 

Intervention  by  the  King's  Proctor  and  intervention  pfter 
decree  nisi  will  be  dealt  with  later  on        . 


It  may  subsequently  be  found  necessary  to  amend  the  peti- 
tion.     To  do  so  a  summons  must  be  taken  out,  and  an  order  petitio 
obtained,  i^_the  respondents  have  appeared:  if  no  appearance 
has  been  entered,  the  order  for  amendment  will  be  made  with- 
out a  summons  (z]  :  if  a  petition  is  so  amended,  the  answer,  if 

(p)   flffffftffll  "    "T'f""   (1909)  P.  187.    -  I 

(?)  Duff  v.  Duff,  58  L.  T.  389. 

(r)  20  &  21  Viet.  c.  85,  s.  28. 

(«)  M.  C.  Act,  1907,  s.  3. 

(0  Sehenek  v.  Schenck,  24  T.  L.  E.  732. 

(u)  Rule  23. 

(x)  Rule  24. 

(y)  Post,  p.  "292. 

(z)  Rules  6,  34,  187. 
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already  filed,  can  be  amended  within  four  days;  if  not  filed, 
then  it  must  be  answered  within  twenty-one  days  (a). 

It  may  be  necessary  to  file  a  supplemental  petition  (6).  In 
such  a  case,  if  appearance  has  been  entered,  leave  must  be 
obtained  by  summons,  arid  the  supplemental  petition  must  be 
verili''il  1>\  ;iiinl:i\i:  in  1  !:••  s:uiie  manner  as  the  Original  prtitinn. 
If  no  appearance  has  been  entered,  leave  may  be  obtained 
without  taking  out  a  summons.  Where  the  proceedings  are  for 
nullity,  judicial  separation,  dissolution,  or  jactitation,  the  affi- 
davit must  particularly  state  that  there  is  no  collusion  nor 
connivance  between  the  deponent  and  the  other  party  to  the 
marriage  (c) . 

The  citation.  Contemporaneously  with  the  filing  of  the  petition,  citations 
against  the  respondent  and  qo-rospondent  (if  one)  must  be 
extracted.  A  citation  is  an  order  commanding  the  respondent 
(and  this  includes  when  necessary  co-respondent)  to  appear  and 
answer  the  petition  (d) . 

A  form  of  citation  must  be  filled  up  (the  form  given  in  the 
Appendix  to  the  Divorce  Rules),  and  taken  to  the  registry 
with  a  praecipe,  and  left  there  to  be  signed  arid  sealed  (e) .  A 
copy  of  the  citation  must  then  be  personallv_servgd  on  the  party 
cited  (and  the  original  produced  if  required),  together  with  a 
aealed  and  certified  copy  of  the  petition  (/) ;  this  service  cannot 
be  effected  bv  the  petitioner  in  person.  If  necessary,  the 
petition  and  citation  can  be  served  out  of  the  jurisdiction,  and 
this  without  having  to  obtain  any  leave;  bat  if  any  difficulty 
occurs  in  effecting  personal  service  abroad,  the  matter  may  have 
to  be  carried  out  through  diplomatic  channels,  in  which  case 
letters  of  request  to  the  Foreign  Office  must  be  obtained  from 
the  President  of  the  Division  or  sometimes  substituted  service 


(a)  Eulc  36. 

(b)  Ante,  p.  197. 

(c)  20&21  Viet.  c.  85,  s.  41. 

(d)  Rule  8. 

(e)  Rule  9. 

(/)  Rules  10  to  12. 
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by  registered  post  will  be  ordered  (g] .  Personal  service,  how- 
ever, may  be  altogether  dispensed  with  and  substituted  service 
directed,  with  the  leave  of  the  Court  obtained  on  motion  (fe), 
the  application  being  made  ex  parte,  supported  by  an  affidavit 
by  the  petitioner  (t)  and  some  other  person  showing  the  efforts 
made  to  effect  personal  service.  If  it  is  ordered  that  the  citation 
shall  be  advertised,  the  newspapers  containing  the  advertisement 
must  be  filed  in  the  registry  with  the  citation  (fc) .  After 
service  has  been  effected,  the  citation  must  be  returned  into  the 
registry  with  a  certificateofseiaic^enj|flrja£d  thereon  (£) .  These 
rules  as  to  service  apply  to  the  service  of  all  instruments 
requiring  personal  service  (mi) . 

The  next  step  is  for  the  respondents  to  enter  an  appearance  The  *PJ*""'- 
in  the  registry  and  give  notice  to  the  other  side,  and  this  should  " 

be  done  within  eight  days  after  service  of  the  citation,  or  other 
special  time  specified  in  the  citation;  but  it  may  be  entered  at 
any  time  before  proceedings  in  default  are  taken,  and  after  such 
proceedings  are  taken,  by  leave  (ri),  obtained  on  summons  from 
a  registrar  (o) .  When  appearing,  an  address  for  service  must 
be  given  within  three  miles  of  the  General  Post  Office  (p). 
If  appearance  is  not  entered  within  the  limited  time  the  cause 
may  be  set  down  for  trial  after  filing  an  affidavit  of  non- 
appearance  and  an  affidavit  of  service  with  the  original  citation 
annexed  (q) .  If  a  party  cited  wishes  to  question  the  jurisdic- 
tion of  the  Court,  he  must  enter  an  appearance  under  protest, 
and  within  eight  days  thereafter  fi1»  ftfl  ftpt  on  petition  stating 
the  grounds  of  his  objections  (r),  since  after  the  entry  of  an 

(g)  Trubner  v.   Trubner,  15  P.  D.  24  ;    Stumprl  v.  Stumjiel  (1901),  70 
L.  J.  P.  6. 
(A)  Rule  13. 

(i)   Williams  v.  Williams,  (1896)  P.  193. 
(*)  Rule  15. 
(I)  Rule  14. 
(m)  Rule  16. 
(n)  Rule  20. 
(o)  Rule  185. 
(p)  Rule  21. 
(3)  Rules  17,  18. 
(r)  Rule  22.      For  procedure  upon  an  act  on  petition,  see  infra,  p.  300. 
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Thejarti- 


The  answer. 


absolute  appearance  a  party  cannot  raise  any  objection  to  the 
jurisdiction  (s).  And  although  there  is  no  plea  to  the  juris- 
diction an  argument  may  be  raised  at  the  hearing  as  to  juris- 
diction, if  the  evidence  adduced  raises  doubts  as  to  the  power 
of  the  Court  (£).  But  if  a  respondent  enters  an  absolute  ap- 
pearance, and  pleads  to  the  jurisdiction  in  his  answer,  he  will, 
as  he  did  not  take  the  earliest  opportunity  of  raising  the  ques- 
tion, only  be  entitled  to  his  costs  of  appearance  (w)  . 

II  lliu  ivs])oml<'nts  ;  .in  \vhii-li  term  arc  included  co-iv.>}>on- 
dents  (#)}  enter  their  appearances,  the  next  step  is  for  them 
in  a  proper  case  to  apply  for  particulars,  which  may  be  obtained 
on  application  to  the  registrar  by  summons  (?/)  .  Particulars 
will  not  be  ordered  where  sufficient  information  is  given  in  the 
petition  of  the  nature  of  the  charge  which  the  respondent  has 
to  meet,  the  object  of  particulars  being  only  to  enable  the 
respondent  to  know  the  precise  charges  brought  against  him, 
so  that  he  may  meet  them  by  contradictory  evidence,  and  may 
not  be  taken  by  surprise.  The  particulars  should  be  specific, 
and  not  vague  and  general  (z]  .  If  particulars  are  ordered  to 
be  given,  an  affidavit  must  be  filed  with  them  to  the  effect  that 
no  further  or  better  particulars  can  be  given  .  If  the  respondents 
are  still  not  satisfied  they  can  apply  for  an  order  for  further 
and  better  particulars,  which  the  Court  may  order,  or  alter- 
natively that  the  petitioner's  solicitor  file  an  affidavit  stating 
why  such  further  and  better  particulars  cannot  be  given.  Such 
an  affidavit  must  be  made  by  the  person  who  actually  saw  and 
questioned  the  witnesses,  not  simply  by  the  solicitor  engaged 
in  the  case  if  he  did  not  personally  interrogate  tho  witnesses  (a)  . 

The  next  step  for  the  respondent  and  co-respondent  (if  any) 
is  within  twenty-one  days  after  the  service  of  the  citation  (6), 

(«)  Eule  22. 

(<)  Parkinson  v.  Parkinson,  69  L.  T.  53. 

(«)  Orange  v.  Orange,  (1892)  P.  245. 

(*)  Eule  7.  (y)  Rule  38. 

(z)  Hartopp  v,  Hartopp,  71  L.  J.  P.  78. 

(a)  C.  v.  C.t  27  T.  L.  R.  161. 

(i)  Rule  28. 
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or  if  the  citation  was  served  abroad,  so  that  the  time  allowed 
for  appearance  is  more  than  eight  days,  then  within  touile«'ii 
days  after  the  time  given  for  appearing fa),  to  file  an  answer 
to  the  petition  and  deliver  a  copy  of  it  (d) .  If  the  answer 
contains  other  matter  than  a  simple  denial  of  the  facts  stated  in 
the  petition,  it  must  be  verified  by  affidavit  (e),  and  this 
ailidavil  must  deny  collusion  and  connivance  in  cases  of  dissolu- 
tion, judicial  separation,  nullity  of  marriage  or  jactitation  (/). 

The  respondent  may  desire  to  obtain  counter-relief.     This  Counter- 
may  be  claimed  in  two  ways,  viz.,  by  praying  relief  in  answer  ^T"^  b 
to  the  petition  or  by    separate   cross-petition    claiming  such  andWBT 
relief.     It  is  expressly  provided  that  in  a  dissolution  suit  if    %</, 
the  respondent  opposes  the  relief  sought  on  the  ground  in  case  * 
of  such  a  suit  instituted  by  a  husband  of  his  adultery,  cruelty,  L.L+-*  f  *J« 
or  desertion,  or  in  case  of  such  a  suit  instituted  by  a  wife  on 
the  ground  of  her  adultery  or  cruelty,  the  Court  may  in  such 
suit  give  to  the  respondent,  on  his  or  her  application,  the  same 
relief  to  which  he  or  she  would  have  been  entitled  in  case  he 
or  she  had  filed  a  petition  seeking  such  relief  (g) .     The  re- 
spondent can  therefore  claim  in  these  cases  the  desired  relief 
by  answer,  and  in  the  case  of  adultery  the  alleged  adulterer 
is  served  with  a  citation  and  a  sealed  copy  of  the  answer,  the 
respondent  being  also  served  with  a  sealed  copy  of  the  answer, 
but  no  fresh  citation./  Where,  however,  a  respondent  in  a  suit  ^-T^j?  V 
desires  to  counterclaim  for  restitution  of  conjugal  rights,  the  • 
relief  should  be  asked  for  by  cross-petition/ since  a  restitution 
decree  is  not  such  relief  as  the  Matrimonial  Causes  Act,  1866, 
contemplates  (h) .     Nor  does  the  Act  seem  to  cover  the  case 
of  a  husband  who  in  answer  to  his  wife's  petition  for  divorce 
claims  judicial  separation  on  the  ground  of  petitioner's  deser- 
tion, and  here  apparently    a  cross-petition    is  required.      A 
cross-petition  is  also  necessary  where  in  a  restitution  suit  the       ^ 
. 

(c)  Rule  186.  (d)  Rules  28,  29. 

(e)  Rule  30.  (/)  Rule  31. 

(g)  M.  C.  Act,  1866,  a.  2. 

(A)  Wingfield  v.    Wingfield,   78  L.  T.   568;     DryadaU  v.   Drytdale,   1 
P.  &  D.  365. 
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The  reply. 


<li  pleading*. 


Deiuurrer. 


Interroga- 
x  ones.  *-*- 


respondent  claims  dissolution  (f),  or  where  in  judicial  separa- 
tion suit  he  claims  restitution  (fc). 

Within    I'nurtri-n    da\.-    ((f    tli-    drlivcr\     of    tin-   UtSWer,    t!) 
petitioner  may  file  a  reply  where  necessary,  and  any  other 
pleadings  that  may  be  necessary  follow  each  other  at  intervals 
of  fourteen  days.     Copies  of  pleadings  filed  must  be  delivered 
to  the  opposite  party  or  to  his  solicitor  (?)  . 


Pleadings  may  be  amended  by  leave  of  t\  registrar.  o 
on  summons  (m).  The  petition  can  be  amended  in  the  same 
manner.  I£  a  party  fail  to  deliver  or  amend  a  pleading  within 
the  time  allowed  for  the  purpose,  the  party  to  whom  the 
pleading  or  amended  copy  thereof  ought  to  have  been  delivered 
is  not  bound  to  receive  it,  and  the  pleading  will  be  treated  as 
not  having  been  delivered  or  amended,  unless  one  of  the  regis- 
trars, after  application  to  him  on  summons,  orders  the  pleading 
to  be  received  (»)'. 

Demurrers  are  still  permitted  in  the  Divorce  Division,  and 
by  them  the  respondent  may  take  exception  to  the  petitioner's 
legal  right  to  relief  while  admitting  the  facts.  Demurrers  are 
set  down  for  hearing  in  the  same  manner  as  causes,  and  will 
be  heard  in  their  turn  before  the  Court  without  a  jury  (o). 

Applications  can  be  made  for  particulars,  for  discovery,  and 
for  interrogatories,  the  application  in  each  case  being  by  sum- 
mons^). But  neither  discovery  nor  interrogatories  will  be1 
;il  lowed  if  required  for  no  other  purpose  than  to  prove  a  party 
guilty  of  adultery  (g).  Nor  will  they  be  allowed  if  the  object 
is  (o  obtain  admissions  of  crm-ll.v  and  adultery  (r). 

(t)  Burroughs  v.  Burroughs,  3  Sw.  &  Tr.  544. 

(k)  Wingfield  v.  Wingfield,  78  L.  T.  568. 

(0  Eules  32,  33. 

(m)  Rules  34,  187. 

(«)  Eule  37. 

(o)  Eule  67. 

(p)  Euaton  v.  Smith,  9  P.  D.  57  ;  Harvey  v.  Lovekin,  10  P.  D.  122. 

(q)  Redftrn  v.  Red/em,  (1891)  P.  139. 

(r)  E.  v.  E.,  24  T.  L.  E.  78. 
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After  the  pleadings  have  been  concluded  an  application  must 
be  made  for  the  certificate  of  the  registrar  that  the  proceedings 
in  the  cause  are  correct,  and  the  pleadings  in  order.  This  cer- 
tificate being  obtained,  the  cause  can  then  be  set  down  for 
hearing  (s) . 

It  is  not  now  necessary  to  make  any  application  to  the  Court  ir^e  °*  trial, 
for  directions  as  to  the  mode  of  trial,  but  wjien  the  pleadings 
are  concluded  the  parties  to  a  cause  may  proceed  in  all  respects 
as  though  upon  the  filing  of  the  last  pleading  a  special  direction 
had  been  given  by  the  Court  as  to  the  mode  of  trial  or  hearing 
to  the  following  effect,  viz.:  — 

1.  In  cases  in  which  damages  are  not  claimed^  that  the  cause 

bo  heard  by  oral  evidence  before  the  Court  itself,  without 
a  jury. 

2.  In  cases  in  which  damages  are  claimed,  that  the  cause  be 

tried   before  the  Court  with  a  common  jury  (£) . 

Any  party  may  apply  by  summons  for  a  direction  that  the  AH  to  trial 

^^M^W^M   «^ •"^*-^"***— •p-->^ *^««  DV  i  ury * 

cause  may  be  tried  or  heard  otherwise  (t].     But  under  the  Act 

oL  18-V7  •:./•;.  where  I  here  is  a  claim  lor  damages,  there  tn>ixf  b«> 
a  jury.  Subject  to  this  and  to  the  right  of  either  party  to 
insist  on  a~Jury~In  cases  of  dissolution  (?/),  the  Court  has  dis- 
cretion to  refuse  or  allow  a  jury  (z).  In  a  jury  trial,  the 
issues  of  fact  to  be  tried  must  be  briefly  stated  in  writing, 
called  "  Questions  for  Jury,"  and  these  questions  must  then 
he  set  tied  by  one  of  the  re^isirar-  n  .  1 1'  the  petitioner  fails 
to  prepare  and  deposit  the  questions  for  settlement  in  the 
registry  within  fourteen  days  after  the  registrar  has  directed 
the  mode  of  trial,  then  the  respondents  may  do  so  (6).  After 
the  questions  have  been  settled  by  the  registrar,  a  copy  must  be 
delivered,  as  settled,  to  each  of  the  other  parties,  and  either 
of  these  parties  may  within  eight  days  apply  to  amend  the 

(«)  Rule  206. 

(<)  Rule  -JO.'). 

(x)  20  &  21  Viet.  c.  85,  s.  33. 

(»y)  Ibid.  s.  28. 

(z)  Ricketta  v.  Mcketts,  35  L.  J.  P.  &  M.  92. 

(a)  Rule  41. 

(6)  Rule  4l>. 
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questions  (c) .     An  application  .tp__haye  the  suit  tried  either 

by  special  or  common  jury  can  bo  made  by  summons  within 
fourteen  days  from  the  riling  of  the  last  pleading  (rf).  If 
the  casr  is  tried  by  special  jury,  application  for  a  certificate 
to  that  effect  should  be  made  imrfiediately  after  the  trial;  the 
judge  has  no  power  to  grant  the  certificate  on  the  day  following 
the  trial  (e) . 

hi  a  legitimacy  suit  the  parties  have  no  right  to  a  trial  by 
jury:   the  Court  has  a  discretion  as  to  the  mode  of  trial,  as 
sect.  28  of  the  Legitimacy  Declaration  Act,  1858,  is  confined 
•     to  issues  of  adultery  in  divorce  proceedings  (ee). 

Setting  the  "Within  eight  days  after  the  delivery  of  these  questions,  or 

for  hearing,  after  their  amendment,  they  must  be  filed  in  the  registry,  and 
at  the  same  time  the  cause  must  be  set  down  for  trial  and  notice 
thereof  given  (/).  Formal  notice  of  trial  is  not  required;  a 
letter  is  sufficient  (g] .  If  the  petitioner  does  not  set  the  cause 
down  within  one  month  after  the  close  of  the  pleadings,  or  after 
directions  as  to  the  mode  of  trial  have  been  given,  the  respondent 
may  do  so  (ft).  If  it  is  a  trial  without  jury,  no  questions  need 
be  settled,  but  the  cause  must  be  set  down  for  hearing  (i) . 
A  copy  of  the  notice  of  the  cause  being  set  down  for  hearing 
must  be  then  filed  in  the  registry,  and  the  cause  will  come  on 
in  its  turn,  unless  the  judge. otherwise  orders  (fc).  But  the 
cause  is  not  to  be  called  on  for  hearing  until^the  expiration  of 
ten  days  from  the  day  when  set  down  and  notice  given,  except 
by  consent  of  all  parties  (I). 

Before  a  cause  is  set  down  for  hearing  or  trial,  the  pleadings 
and  proceedings  must,  as  already  stated,  be  referred  to  one  of 
the  registrars  (m) . 

(c)  Eule  43.  (rf)  Eules  40,  205. 

(e)  Griffiths  v.  Griffiths,  14  T.  L.  E.  184. 

Hee)  Sackville  West  y.  AtL-Gen..  26  T.  L.  E.  33. 
^) 'Hole  44."" 

(g)  Fluister  v.  Fluister,  (1897)  P.  22. 
(A)  Eules  46,  205. 

(t)  Eule  45.  (&)  Eule  47. 

(I)  JRule  48.  (TO)  Eule  206. 
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At  the  trial  r  .piif.hp.r  of  the  respondents,  after  entering  an  Respondent 

•j.u      i  £i-  11       "  j  ; —  f  may  be  heard 

appeurun.ce  without  iiling  an  answer,  may  bo  hoard  in  respect  .of  astocostaand 

any  question  aa  to  ooafo:  and  a  respondent  who  is  a  husband  or  cllildren- 

wife  of   the  petitioner   may    he  heard  also  in  respect  of  any 
question  as  to  the  custody  of  cllildren  («). 

Evidence  is  usually  taken  vivdvoce  (o),  and  the  attendance  Evidence, 
of  witnesses  can  be  compelled  by  subjjcena  (p),  and  there  is  tSK5j£ 
no  need  to  issue  a  fresh  subpoena  each  sittings  (g) ;    but   the 
j  udgc  is  empowered  to  order  any  facte  set  forth  in  the  pleadings 
to  be  proved  by  affidavit  to  be  filed  within  eight  days  from 
the  order  directing  the  same  (r) .     Counter-affidavits  must  be 
Hied  within  eight  days  (s) .    Affidavits  in  reply  to  such  counter- 
affidavits  can  only   be  iiled  with  leave  (if).     If  it  is  desired 
to  cross-examine  a  deponent  on  his  affidavit,  application  must 
be  made  by  summons  for  an  order  (u) . 

The  Act  of  1857  (a?)  provides  that  where  the  attendance  of  Attendance, 

1  •  Till  1       11     1  1-1  l*C'  °*  w"!t- 

the  witnesses  cannot  be  had,  the  parties  shall  be  at  liberty  to  nesses, 
verify  their  respective  causes  in  whole  or  in  part  by  affidavit, 
but  so  that  the  deponent  in  every  such  affidavit  shall  be  subject 
to  be  cross-examined  and  re-examined  orally  in  open  Court; 
but  evidence  by  affidavit  is  very  rare.  Provision  is  also  made 
for  the  issue  of  commissions  to  examine  witnesses  who  are  out 
of  the  jurisdiction  or  unable  to  attend  (?/),  and  such  commission 
can,  if  great  expense  will  be  saved,  be  issued  before  service  of 
citation  and  petition  (z).  The  rules  of  evidence  in  the  Common 
Law  Courts  are  to  be  observed  (a},  and  attendance  of  witnesses 
may  be  enforced  by  subpoena  (6). 

(«)  Rule  50. 

(0)  20  &  21  Viet.  c.  85,  s.  46. 

(p)  Rule  109.  (?)  Rule  180. 

(r)  Rule  51.  («)  Rule  52. 

(1)  Rule  54.  (u)  Rule  55. 
(*)  20  &  21  Viet.  c.  85,  s.  46. 

(y)  Ibid.  a.  47.     Rules  129—137,  198. 
(z)  Gribbon  v.  Gribbon,  24  T.  L.  R.  160. 
(a)  20  &  21  Viet.  c.  85,  s.  48. 
(6)  Ibid.  s.  49. 

G. — P.D.&A.  U 
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Proof  of 
identity. 


The  identity  of  the  parties  must  be  proved,  and  in  the 
Ecclesiastical  Courts  this  was  done  by  ordering  the  respondent 
to  attend  in  chambers  and  be  confronted  by  witnesses,  and  this 
power  is  apparently  still  possessed  by  the  Court,  and  was 
exercised  in  a  nullity  suit  (c)  .  But  the  Court  has  probably  no 
power  to  make  a  decree  of  confrontation  in  a  suit  for  dissolu- 
tion (d);  though  such  an  order  was  made  in  Sy  Ices  v  .  Sykes  (e). 
In  such  cases,  if  the  respondents  do  not  appear,  strict  proof  of 
their  identity  must  be  given  (/). 

The  Probate,  Divorce  and  Admiralty  Division,  when  exer- 
cising divorce  jurisdiction,  possesses,  as  is  well  known,  a  peculiar 
power  of  hearing  causes  in  camera.  The  Matrimonial  Causes 
Ack_lSu7  (<jr),  provides  that  the  old  practice  of  the  Ecclesiasti- 
cal Courts  shall  be  followed  in  proceedings  other  than  for  disso- 
lution. On  this  it  has  been  decided  that  a  jsuit  for  dissolution 
he  hyd  tit  oomerd,  even  though  the  parties  consent; 


but  that  all  other  suits  can  be  ordered  to  be  heard  in  camera  (fi). 
But  in  D.  v.  D.  (i)  the  Court  held  that  it  had  inherent  power 
to  hear  <.v\vn  dissolution  cases  in  camera  where  for  reasons  of 
decency  the  case  ought  so  to  be  heard  (i).  It  is,  however, 
customary  for  the  Courts  to  hear  all  suits  in  open  Court,  except 
when  a  charge  of  impotence  or  the  commission  of  an  unnatural 
crime  is  involved. 


The  decree 
on  petition. 


The  cause  having  been  heard,  the  petition  may  either  be 
dismissed  on  the  ground  of  want  of  proof,  connivance,  con- 
donation, or  collusion  (fc),  or  the  Court  may  make  the  decree 
asked  for  (Z) .  If  the  petitioner  does  not  appear,  the  Court  will 
usually  grant  a  rule  nisi  to  show  cause  wh}'  it  should  not  be 

(c)  Enticknap  v.  Rice,  4  Sw.  &  Tr.  136. 

(d)  Hooke  v.  Hooke,  28  L.  J.  P.  &  M.  29. 

(e)  38  L.  J.  P.  &  M.  12 ;  ante,  p.  200. 
(/)  Harris  v.  Harris,  2  P.  &  D.  77. 
(g)  20  &  21  Viet.  c.  85,  s.  22. 

(A)  C.  v.  C.,  1  P.  &  D.  640 ;  A.  v.  A.,  3  P.  &  D.  230. 
(t)  D.  v.  D.,  (1903)  P.  144. 
(Jfe)  20  &  21  Viet.  c.  85,  s.  30. 
(0  Ibid.  s.  31. 
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dismissed  (m)  .     If  the  petition  is  for  dissolution  of  marriage. 
the   Court   may  direct  the  papers   to  be  sent  to  the  King's 
Proctor,  so  ilial    ho  may  instruct  counsel  to  appear  and  argue 
any  question    which    the    Court    may  deem   it   necessary    or 
expedient   to  have  fully  argued  (ri)  .      The  decree  may  order  Orders  which 
alimony  to  be  secured  to  the  wife  (o)  ;  provide  for  the  justody  lauded 
of  the  children  of  the  marriage,  when  asked  for  in  the  peti-  therein. 
tion  (p)  ;  order  a  settlement  of  any  property  possessed  by  the 
wife  upon  the  innocent  party  (q)  ;  give  (where  claimed)  dam- 

ages to  the  husband  from  the  adulterer,  and  direct  how  such 

-  ~  -  --  - 

damages  shall  l^ejaftid_MLflpplicd  —  whether  they  shall  be  settled 
for  the  benefit  of  the  children  of  the  marriage  or  as  a  provision 
for  the  maintenance  of  the  wife  (r);  and  order  tin-  adulterer  to 
pay  costs  (s).  Again,  under  the  Act  of  1859  (£),  the  Court, 
after  a  iinal  decree  of  nullity  or  dissolution  of  marriage,  may 
inquire  into  any  settlement  made  on  the  parties,  and  make\ 
such  orders  with  reference  to  the  settled  property  a<  seem  lit, 
and  this  whether  there  are  children  born  of  the  marriage  or 
not  (u)  . 

If,  in  an  undefended  suit,  the  jury  assesses  the  damages 
against  the  co-respondent  at  an  amount  higher  than  that  claimed 
in  the  petition,  the  proper  course  is  for  the  petitioner  to  take  out 
a  summons  in  chambers,  on  notice  to  the  co-respondent,  for 
leave  to  amend  and  re-serve  the  petition  (a;)  . 

In  suits  for  dissolution  or  nullity  of  marriage  the  decree  is  a  In  diasolntion 
decree  nisi  in  the  first  instance  —  that  is,  the  decree  when  first 


made  is  not  complete,  but  requires  to  be  made  absolute;  and  it  "      '  >"  fi!St 
cannot  be  made  absolute  until  the  expiration  of  six  months 

(m)  Curtis  v.  Curtis,  38  L.  J.  P.  &  M.  9. 
(n)  Mat.  Causes  Act,  1860  (23  &  24  Viet.  c.  144),  8.  6. 
(o)  20  &  21  Viet.  c.  85,  s.  32. 
(p)  Ibid.  a.  35. 
(?)  Ibid.  s.  45. 
(r)  Ibid.  s.  33. 
(a)  Ibid.  s.  34. 
(«)  22  &  23  Viet.  c.  61,  s.  5. 
(«)  41  &  42  Viet.  o.  19,  s.  3,  ante,  p.  263. 
(«)  Beckett  v.  Beckett,  (1901)  P.  85. 
U2 
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from  the  date  of  the  decree  nisi  unless  the  Court  fixes  a  shorter 
time  («/).  The  suit  will  not  necessarily  be  dismissed  for  want 
of  prosecution  though  no  application  to  make  the  order  absolute 
is  made  for  over  a  year  (z) .  In  the  meantime  it  is  liable  to 
be  refused  confirmation  should  any  person  show  cause  against 
it,  or  the  King's  Proctor  intervene  and  show  that  the  decree 
was  obtained  by  collusion,  or  by  reason  of  material  facts  not 
being  brought  before  the  Court. 

AS  to  these  interventions,  it  is  provided  that  between  the 
intervene. 

decree  nisi  and  the  decree  absolute  any  yenon  may  intervene 
and  show  cause  why  the  decree  should  not  be  made  absolute,  by 
reason  of  the  same  having  been  obtained  by  collusion,  or  that 
inai dial  facts  were  not  brought  before  the  Court  (a);  and  on 
such  intervention  the  Court  may  either  reverse  the  decree  nisi 
or  make  it  absolute,  or  make  further  inquiry  into  the  matter. 
The  power  to  intervene,  however,  does  not  extend  to  the 
respondent  or  co-respondent  (fc).  And  at  any  time  during  the 
progress  of  the  cans:1  the  King's  Proctor  may  intervene  l>y 
leave  of  the  Court  to  allege  that  the  parties  are  acting  in  col- 
lusion, and  the  costs  of  his  intervention  may  be  ordered  to  DO 
paid  by  the  parties,  the  Court  being  given  full  discretion  as  to 
costs  by  the  Matrimonial  Causes  Act,  1878,  including  power 
to  order  the  King's  Proctor  to  pay  costs  (c) .  It  is  also  pro- 
vided generally  by  the  Act  of  1878  (c?)  that  costs  of  interven- 
tion shall  be  in  the  discretion  of  the  Court.  Where  the  King's 
Proctor  does  not  allege  collusion,  he  can  only  intervene  as  one 
of  the  public,  i.e.  between  decrees  nisi  and  absolute  (e).  Thus, 
he  can  intervene  on  the  ground  that  the  charge  of  adultery  on 

(»/)  Mat.  Causes  Act,  1866  (29  &  30  Viet.  c.  :J2),  s.  3  ;  Mat.  Causes  Act, 
1873  (36  &  37  Viet.  c.  31),  s.  1. 

(z)  Southern  v.  Southern,  62  L.  T.  668 ;  but  see  Lewis  v.  Lewis,  (1892) 
P.  212. 

(a)  Crawford  v.  Crawford,  11  P.  D.  150. 

(b)  Clements  v.  Clements,  10  L.  T.  352. 

(c)  41  &  42  Viet.  c.  19,  s.  2. 

(d)  Ibid. 

(e)  Hudson  v.  Hudson,  1  P.  D.  65.     See,  however,  Jackson  v.  Jackson, 
(1910) P.  82. 
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which  the  decree  nisi  was  granted  was  not  true,  and  may  adduce 
evidence  of  fresh  material  facts  for  that  purpose  (/).     On  an\ 
intervention  by  the  King's  Proctor  between  decree  nisi  and  \ 
decree  absolute  on  grounds  not  affecting  the  propriety  of  the  I 
former  verdict,  previous  findings  of  adultery  will  nevertheless    ] 
operate  as  an  estoppel,  on  the  ground  that  they  are  res  judi- 
cata,  as  against  the  petitioner.     And  if  facts  have  been  sup- 
pressed which  might   lead  to  the  conclusion  that  the  party 
obtaining  the  decree  has  committed  a  matrimonial  offence,  or     \ 
if  the  parties    by  arrangement  suppress   material   facts,   the     \ 
decree  cannot  be  made  absolute  (gr).     If  the  parties  resume 
cohabitation  the  decree  will  be  dismissed  on  the  application    ^ 
of  the  King's  Proctor  as  a  matter  of  course  (h}. 

It  has  been  shown  that  the  King's  Proctor,  when  he  alleges  Interventions 

11      •  •  •  i      •  •        1 1          "7  persons 

collusion,  may  intervene    at    any  time  during  the  suit;    but  other  than 

persons  other  than  the  King's  Proctor  can  only  intervene  to  ^J^^8 

show    cause   against    the   granting   of   a  divorce  between  the 

making  of  the  decree  nisi  and  of  the  decree  absolute.  A  person 

wishing  to  show  cause  against  making  absolute  a  decree  nisi 

must  enter  an  appearance  in  the  cause  (i\  and  at   the   same 

time,  or  within  four  days  after,  file  his  affidavits  (fe)  and  deliver 

copies  to  the  other  side  (T).     Affidavits  in  answer  may  then  be 

filed  within  eight  days  (m),  and  affidavits  in  reply  within  a 

further  eight  days  (n) ;    further  affidavits    can    only  be  filed 

with  leave  (o) .     The  questions  arising  on  the  affidavits  are  then 

tried  as  the  Court  may  on  motion  order,  and  they  may  be  tried 

l>y  jury(p).     These  provisions  do  not,  however,  apply  to  in-  intervention* 

terventions  by  the  King's  Proctor.  Interventions  by  the  King's  p^,^r      g  " 

Proctor  to  show  collusion  are  not  infrequent,  and  we  will  briefly 

point  out  the  course  which  he  has  to  take .    He  must  first  obtain. 

the  direction  of  the  Attorney-General  to  put  forward  collusion, 

(/)  Crawford  v.  Crawford,  11  P.  D.  150. 
(g)  Sutler  v.  Rutlcr,  (1894)  P.  25. 
(A)  Flower  v.  Flower,  (1893)  P.  290. 
(t)  Rule  TO.  (*)  Rule  71. 

(I)  Rule  72.  («)  Rule  ".'{. 

(n)  Rule  74.  (")  Rule  75. 

Rule  76. 
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and  then  ask  for  the  leave  of  the  Court  to  intervene;  and  for 
this  purpose  he  must  apply  to  the  judge  ex  parte  by  motion. 
He  need  not  support  his  application  by  affidavit  unless  he  ask& 
that  the  hearing  of  the  petition  be  postponed  so  that  he  may 
have  time  to  plead .  Within  fourteen,  days  after  he  has  obtained 
leave  he  must  enter  an  appearance;  if  the  intervention  is  made 
before  the  decree  nisi,  lie  must  within  the  same  time  plead  to 
the  petition,  file  his  plea  in  the  registry,  and  deliver  a  copy  of 
it  to  the  petitioner;  and  all  subsequent  pleadings  and  proceed- 
ings in  respect  to  his  intervention  are  to  be  filed  and  carried  on 
in  the  same  manner  as  by  the  rules  directed  in  respect  of  the 
pleadings  and  proceedings  of  the  original  parties  to  the 
cause  (g) .  If  he  intervenes  after  the  decree  nisi,  he  must  within 
fourteen  days  aftor  entering  his  appearance  file  his  plea,  setting 
out  the  grounds  on  which  he  desires  to  show  cause  against  the 
decree,  and  deliver  a  copy  thereof  to  the  party  in  whose  favour 
the  decree  nisi  has  been  obtained;  and  all  subsequent  pleadings 
and  proceedings  are  carried  on  in  the  same  manner  as  pleadings 
and  proceedings  on  his  intervention  before  the  decree  nisi  (r} . 

Application  Should  the  decree  nisi  remain  unaffected  by  any  interven- 
*m  absolute,  tion,  the  next  step  is  to  apply  to  have  it  made  absolute.  This 
step  cannot  be  taken  until  the  expiration  of  six  months  from 
the  decree  nisi  (s) .  It  is  only  necessary  to  file  jvvith  the  affi- 
davit next  hereinafter  mentioned  a_notice  stating  that  applica- 
tion is  made  for  the  decree  absolute  (£).  In  support  of  this 
application  an  affidavit  must  be  filed  showing  that  the  proper 
books  at  the  registry  have  been  searched  up  to  within  two  days 
of  the  filing  of  the  affidavit,  and  that  up  to  that  time  no  person 
has  obtained  leave  to  intervene,  and  that  no  appearance  has 
been  entered  nor  any  affidavits  filed  on  behalf  of  any  person 
wishing  to  show  cause  against  the  decree  nisi  being  made  abso- 
lute; and  in  case  leave  to  intervene  has  been  obtained,  or  an 
appearance  entered  or  affidavit  filed  on  behalf  of  any  such 
person,  this  affidavit  must  show  what  proceedings,  if  any,  have 
been  taken  thereon  (w).  If  this  application  to  have  the  decree 


(?)  Eules  68,  69.  (r)  Eule  202. 

(«)  29  &  30  Viet.  c.  32,  s.  3.  (<)  Eule  207. 

(«)  Eule  80. 
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made  absolute  is  not  made  within  six  days  after  the  filing  of 
the  aflidavit,  a,  further  allidavit  to  the  same  ell'cct  must  bellied 
Bringing  up  the  search  to  within  six  clear  days  of  the  applica- 
tion being  made  (x).  If  the  petitinpar  dies  aftm-  decree  nisi 
and  bo  lore  thc_  expiration.  -  of  .  the  six  mouths,  bis  executors 
cannot  get  the  decree,  made  absolute  (?/).  Should  no  cause  be 
shown  against  it,  the  Court  will  finally  make  the  decree 
absolute,  and,  after  waiting  until  the  time  limited  for  appeals 
has  expired,  the  parties  will  be  at  liberty  to  marry  again. 
There  is  no  absolute  right  to  have  the  decree  made  absolute  at 
the  end  of  six  months,  and  the  Court  may  suspend  the  making 
of  it  absolute,  e.g.  for  the  purpose  of  inserting  in  it  a  provision 
for  the  benefit  of  a  child  of  an  alleged  marriage  in  a  suit  for 
nullity  (z) .  The  petitioner  is  entitled  to  a  reasonable  time  to 
determine  whether  he  or  she  will  apply  to  make  absolute  a  decree 
nisi  (a),  but  if  the  petitioner  is  guilty  of  unreasonable  delay 
in  applying  to  have  the  decree  made  absolute,  the  respondent 
can  a  ppl y  to  have  the  suit  dismissed  for  want  of  prosecution  (fe), 
but  is  not  entitled  as  of  right  to  have  it  dismissed,  for  the  peti- 
tioner may  desire  to  amend  and  apply  to  have  the  decree  nisi 
rescinded,  or  to  apply  for  a  decree  of  judicial  separation  (c) . 
But  the  respondent  cannot  claim  to  have  the  decree  made 
absolute,  the  Court  having  no  power  to  make  the  decree  abso- 
lute on  the  application  of  the  respondent,  whether  the  suit  be 
for  dissolution  (d}  or  for  nullity  of  marriage  (e) .  The  Court 
can^  on  making  the  decree  absolute,  order  maintenance  forjhe 
wife,  and  in  the  meantime  it  can  restrain  the  husband  from  so 
dealing  with  his  property  as  not  to  leave  sufficient  security  for 
such  maintenance  (/);  or  it  can  grant  an  injunction,  when  the 

(«)  Rule  194. 

(y)  Stanhope  v.  Stanhope,  11  P.  D.  103. 

(z)  Langworthy  v.  Lungwort  hy,  1 1  P.  D.  85. 

(a)  Parsons  v.  Parsons,  (1907)  P.  331. 

(b)  Lewis  v.  Leivis,  (1892)  P.  212. 

(c)  Parsons  v.  Parsons,  ubi  sup. 
(d}  Ousey  v.  Ottsey,  1  P.  D.  oH. 

(e)  Boddington  v.  /Mdingtvn,  6  P.  D.  13. 

(/)  Waterhouse  v.  Waterhonae,  (1893)  P.  284;  Newton  \.  Newton,  (1896) 
P.  3(3. 
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respondent  in  a  divorce  suit  is  out  of  the  jurisdiction  and  in- 
solvent, to  restrain  third  persons  from  paying  money  in  their 
hands  to  the  respondent  (g) . 


New  Trial. 

New  trial.  The  combinedeffect  of  the  Judicature  Act,  1890,  and  Rule  62, 

is  that,  where  there  has  been  a  trial  with  a  .jury,  the  application 
for  a  new  trial  is  to  he  to  the  Court  of  Appeal  I k\:  frfter  a 

hearing  by  a  jud^e  alone,  an  application  for  re-hearing  is 
to  a  Divisional  Court  of  thflJProhfl.fa  Pporce  and  Admiralty 
Division  (i).  The  application  to  the  Court  of  Appeal  must 
apparently  be  mado  on  a  fourteen  days'  notice  of  motion  given 
within  ejgkt  days  a:fter_trial  ( fc } .  JNo  security  for  costs  is 
required  (Z).  An  appeal  lies  without  leave  to  the  Honae  pf 
Lords  from  an  order  <of  the  Court  of  Appeal  for  a  new 
Re-hearing,  trial  (m) .  If  an  application  for  re-hearing  is  mado  to  the 
Divisional  Court,  it  must  be  by  notice  of  motion,  filed  and 
served  on  the  other  parties  to  the  caus;>  within  eight  days  after 
the  trial  or  hearing ;  and  the  motion  is  to  be  made  within  eight 
days  after  service  of  the  notice  of  motion  if  a  Divisional  Court 
is  then  .sitting,  or  otherwise  on  the  first  day  appointed  for  a 
sitting  of  the  Divisional  Court  after  the  expiration  of  ihe 
eight  days(w).  The  notice  of  motion  may  be  amended  at 
any  time  by  leave  (o) . 


Appeals. 

Appeals  did  not,  formerly,  lie  to  the  Court  of  Appeal,  but 
to  the  full  Court  of  Divorce;  and  an  appeal  had  to  be  brought 

(.9)  Hough  v.  Hough,  10  T.  R.  587. 
(h)  Wilkins  v.  Wilkint,  (1896)  P.  108. 

(*•)  Smith  v.  Smith,   (1897)   P.   293;  HoMen  v.  Holden  and  Parson,  26 
T.  L.  R.  307. 

(fc)  Rules  of  Supreme  Court,  Ord.  XXXIX.  r.  4. 

(/)  Rirknly  v.  Jiickaby,  (1901)  P.  131. 

(m)  Butchart  v.  Butchart,  (1901)  A.  C.  266. 

(n)  Rule  62. 

(o)  Rule  62A. 
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within  three  months  from  the  decree  complained  of,  and  the 
appeal  was  final  (p~) .  But  now,  by  the  Supreme  Court  of  Judi- 
cature Act  of  1881  (g),  it  is  provided  that  all  appeals  which 
under  sect.  55  of  the  Act  of  1857,  or  any  other  Act,  might  be 
brought  to  the  full  Court  are  to  be  brought  to  the  Court  of 
Appeal,  and  not  to  the  full  Court.  And  the  decision  of  the 
Court  of  Appeal  is  to  \)ujlni$.  e\rrj,f  Avlinv  it  is  upon  tin- 
grant  or  refusal  of  a  decree  ou  a  petition  for  dissolution  or 
nullity  of  marriage,  or  for  a  declaration  of  legitimacy  (under 
the  Legitimacy  Declaration  Act,  1858  (r)),  or  is  upon  a  ques- 
liou  of  law  ou  which  leave  is  given  to  appeal  to  the  TTouse  of 
Lords.  So  that  the  rules  as  to  appeal  from  the  judge  of  the 
Divorce  Division  are  now  as  follow:  — 

.  All  appeals  from  the  judge  sitting  in  open  Court  go  direct  Summary  of 

to  the  Court  of  Appeal. 

.  There  is  no  further  appeal  to  the  House  of  Lords  except 
in — 

(i)  Dissolution. 
(ii)  Nullity  of  marriage. 
(iii)  Declarations  of  legitimacy, 
(iv)  On  questions  of  law,  by  leave. 

While  thus  providing  that  appeals  in  dissolution  and  nullity 
cases  shall  go  to  the  Court  of  Appeal,  the  Act  does  not  lay 
down  within  what  time  the  appeal  is  to  be  taken,  and  it  is 
specially  provided  by  the  Judicature  Rules  that  the  ordinary 
Rules  of  Court  shall  not  affect  divorce  proceedings  (s),  though 
they  may  supplement  them  (£).  The  generally  accepted  opinion  Time  to 
is  that  the  time  for  appeal  to  the  Court  of  Appeal  is  the  same  app  ' 
as  it  was  in  the  case  of  an  appeal  to  the  former  tribunal,  viz., 
three  months  from  the  decree.  In  the  case  of  dissolution  and 
nullity  suits  in  which  the  decree  is  a  decree  nisi  in  the  first  in- 
stance, the  appeal  must  apparently  be  brought  from  the  decree 

(p)  20  &  21  Viet.  c.  85.  s.  55. 

(5)  44  &  45  Viet.  c.  68,  ss.  9,  10. 

(r)  21  &  22  Viet.  c.  93. 

(«)  Ord.  LXVIII.  r.  1. 

(«)  See  Pace  v.  Pace,  61  L.  J.  P.  &  M.  1 H. 


298 


THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 


nisi,  and  no  appeal  will  lie  from  the  decree  absolute  in  favour 
of  a  party  who  had  time  and  opportunity  to  appeal  from  the 
decree  nisi,  and  has  not  done  so  (w).  An  appeal  from  a  decree 
nixi  lies  ;i>  ot'  right,  no  leave  being  required  (a;) .  A  further 
appeal  then  lies  to  the  House  of  Lords  within  one  month  from! 
4{tt*  ^JM  £*.  the  judgment  of  the  Court  of  Appeal,  or,  if  the  House  of 
Lnrdj  jff.  tiftfc  fjtfm  p^Hng-  within  fourteen  daya  after  itJagjns 
to  sit.  The  same  time  wrould  seem  to  apply  to  appeals  from 
the  decree  absolute,  from  which  there  is  also  an  appeal  if  there 
has  been  an  appeal  from  the  decree  nisi(y}.  The  parties  will 
not  be  at  lib<gtgLJx>  marry  until  the  time  for  appealing—has 
expired  without  an  appeal  having  J)oej^_ejitejffd  (z) .  No  leave 
t^ppeal  to  the  House  of  Lords  will  be  given,  even  on  a  ques- 
tion of  law,  unless  it  is  not  only  important  but  doubtful  (a) . 


Suits  for 
restitution 
differ  in  cer- 
tain details. 


In  the  above  sketch  of  the  practice  of  this  Division  the 
remarks  have  been  mainly  directed  to  suits  for  dissolution  or 
nullity  of  marriage.  As  to  suits  for  judicial  separation  and 
restitution  of  conjugal  rights,  the  procedure  is  the  same  in  most 
particulars.  Certain  exceptions  to  the  general  rules,  however, 
occur;  thus,  in  suits  for  restitution  of  conjugal  rights,  the 
affidavit  in  support  of  the  petition  must  state  facts  sufficient 
to  satisfy  one  of  the  registrars  that  a  written  demand  for  co- 
habitation and  restitution  of  the  rights  has  been  made  by  the 
petitioner,  not  necessarily  by  the  petitioner  in  person  (6),  and 
that  after  a  reasonable  opportunity  for  compliance  therewith 
such  cohabitation  and  restitution  have  been  withheld  (c).  And 
the  n^ojident^niavjipply  by  _jsjamjnons_for  an__order  to  stay 
proceedings  by  reason  that  he  or  she  is  willing  tq_resume 
or  to  return  to  cohabitation  with  the  petitioner  (d]  .  Formerly 
a  decree  for  restitution  could  be  enforced  by  attachment  of  the 

(«)  Judicature  Act,  1881  (44  &  45  Viet.  c.  68),  s.  10. 

(x)  Judicature  Act,  1894. 

(y)  Cleaver  v.  Cleaver.  9  App.  Cas.  631. 

(z)  Ibid. 

(a)  Lowe  v.  Lowe,  (1899)  P.  205. 

(b)  Field  v.  Field,  14  P.  D.  26  ;  SmitJi  v.  Smith,  15  P.  D.  11. 

(c)  Kule  175. 
(<*)  Kule  176. 
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disobedient  party  (e).  But  since  the  Matrimonial  Causes  Act, 
1884  (/),  this  is,  as  we  have  already  seen,  no  longer  so.  By 
the  additional  rules  of  August,  1885,  it  is  provided  that  all 
applications  to  the  Court  under  sects.  2,  3,  and  6  of  the  Matri- 
monial Causes  Act,  1884,  shall  be  made  to  the  Court  by  peti- 
tion, Avhich  may  be  filed  as  soon  as,  by  the  Act,  the  application 
can  be  made,  or  at  any  time  thereafter  (g} .  And  it  is  also 
provided  that  the  old  Divorce  Rules,  97—102,  195,  and  205, 
shall,  as  far  as  applicable,  be  observed  in  applications  to  the 
Court  underlie  Act  of  1884  (A). 

Again,  in  all  cases  except  dissolution  of  marriage  and  nullity  In  judicial 
the  decree  is  made  absolute  in    the   first  instance,  and  there  and^restitu- 

is  no  power  given  to  the  Kinar's  Proctor  or  other  persons  to  *ion»  decree 
iinr~        \_  is  absolute, 

intervene . 


With  regard  to  the  power  of  the  Divorce  Court  to  enforce  Enforcement 
its  orders,  it  is  provided  (i]  that  any  ordej^  far-jpajLmenL  r\t  any 


sum  of  money  may  be  enforced  by^^ffiriLof-j/terft  fyffiffir  Qr 

of  sequestration,  or  writ  of  ('leg-it,  issuing  as  of  course  on  an 
affidavit  of  service  of  tho  order  and  non-payment.  Further. 
an  order,  if  it  is  to  be  enforced  by  attachment,  must  be  served 
on  the  party,  and  if  costs  are  not  paid  within  seven  days  a  writ 
of  fieri  facias  or  sequestration  may  issue  as  of  course  on  an 
affidavit  of  service  and  non-payment  (fc)  .  A  writ  of  attach- 
ment must  be  obtained  by  motion  in  Court  (Z). 

The  time  for  thedoing  of  any  act  oan  always  be  extended  by  Time. 
application  on  summons  to  the  registrar  or  the  judge  (m),  and 
Sundays,  Christinas  Day,  and  Good  Friday  do  not  count  in  the 
times  limited  by  the  Rules  (n)  . 

The  general  course  of  ordinary  proceedings  in  the  Divorce 

(e)   Wddon  v.  WeMvu.  i>  P.  D.  32. 

(/)  47  &  48  Viet.  c.  68,  ante,  p.  233. 

(0)  Rule  214.  (A)  Bule  215. 

(0  Bule  203.  (*)  Rule  179. 

(Q  Rule  110.  (m)  Rules  121,  122. 

(»)  Rule  123. 
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Division  has  now  been  explained.  A  few  words  on  certain 
interlocutory  and  miscellaneous  proceedings  are  necessary  before 
closing  these  remarks  on  procedure. 


I.  —  Interlocutory  Applications  by  Act  on  Petition. 

Rule  56  of  the  Divorco  Rules  provides,  that  any  party  who 
petition.           has  entered  an  appearance  may  apply  on  summons  to  the  judge 
(or  a  registrar  in  his  absence)  to  be  heard  on  his    petition 
touching  any  collateral  matter  which  may  arise  in  the  suit. 

Leay_o_having  born  obtained,  he  iilcs  his  act  on  petition  in  the 
registry  within  eight  days,  and  delivers  a  copy  to  the  parties  in 
the  cause,  who  are  required  to_answer  it  (o)  ;  and  each  party  so 

must    within  oi^ht    d.-ivs   tile  his  answer,  and  deliver  a 


copy  thereof  to  the  petitioner  ;  and  the  same  course  is  pursued 
with  regard  to  the  reply,  rejoinder,  &c.,  till  the  act  on  petition 
is  concluded  (p)  .  Eight  days  after  the  last  statement  has  been 
filed,  each  party  must  file  his  affidavits  in  support,  fa),  and  the 
petition  is  set  down  for  hearing,  and  comes  on  in  due  course  to 
be  heard  before  the  judge  without  a  jury  (r).  As  an  example 
of  an  act  on  petition,  we  may  mention  that  the  question  of 
jurisdiction  of  the  Court  is  usually  settled  by  the  respondent 
entering  an  appearance  under  protest,  and  filing  his  act  on 
petition  averring  the  want  of  jurisdiction. 


II. — Interlocutory  Applications  by  Motion  or  Summons. 

Motions  and  Motions  are  used  in  applications  to  dispense  with  making  a 
party  a  co-respondent,  for  leave  to  effect  substituted  service,  for 
leave  to  intervene,  for  new  trial,  &c.  TTJ  a.]]  Applications  bv 
way  of  motion,  a  "  case  on  motion  "  must  be  filed,  setting  out 
all  the  material  facts  in  connection  with  the  application. 
Motions  are  usually  heard  on  Mondays,  and  all  paj>ers_and 
affidavits  most  be  filed  before  2  p.m.  on  the  p re vious_W ed - 
nesday.  Minor  applications  are  made  by  summons,  and  should 

(o)  Rule  57.  (/>)  Rule  58. 

(3)  Rule  60.  (r)  Rule  61. 
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always  be  so  made  provided  there  is  no  rule  or  practice  re- 
quiring a  different  mode  of  proceeding  (s) .  Thus,  an  appli- 
cation for  the  dismissal  of  a  divorce  petition  by  consent  should 
be  made  by  summons  (£).  Such  summons  must  be  served  one 
clear  day  before  the  hearing,  and  before^  p.m.,  or  on  Satur- 
days before  2  p.m.  (M).  It  comes  before  the  regie trar  in  the 
first  instance,  and  may  be  referred  by  him  to  the  judge;  or 
a  party  who  objects  to  an  order  can,  of  course,  appeal  to  the 
j  udge  by  summons  (x] . 

III. — Petitions  for  Reversal  of  Decree  of  Judicial  Separation. 

Before  a  petition  for  reversal  can  bo  liled,  the  intending  Procedure  on 
petitioner  n^mt  enter  ^  0ppAn.m.nn<v  He  may  then  file  his  reversal, 
petition,  which  must  set  out  the  ground  on  which  he  relies,  and 
serve  a  certified  copy  on  the  party  who  has  obtained  the  decree, 
who  may  file  and  deliver  an  answer  within  fourteen  days;, 
and  all  subsequent  pleadings  and  proceedings  arising  there- 
from are  to  be  filed  and  carried  on  in  the  same  way  as  on  an 
original  petition  for  judicial  separation  (?/).  The  petitioner 
must  show  how  the  former  decree  was  made  in  his  absence, 
anil  how  he  camo  to  be  absent,  and  state  sufficient  facts  to 
satisfy  the  Court  that  the  former  decree  was  wrong  (z) . 

IV. — Petitions  for  Alimony  Pendente  Lite.  Y 

A  wife,  whether  she  be  petitioner  or  respondent  in  a  matri-  Procedure  on 
monial  suit,  is  entitled  to  receive  alimony  from  her  husband,  alimony 
in  order  that  she  may  support  life  pending  the  suit.    Ifjghe  is 
petitioner  in  the  suit,  she  may  obtain  this  alimony  at  any  time 
after  she  has  served  the  citation  on  her  husband,  or  after  an 
order  has  been  obtained  dispensing  with  such  service,  provided 
the  factum  of  marriage  between  the  parties  is  established  by 

(«)  Rule  160. 

(«)  Slater  v.  Slater,  69  L.  J.  P.  &  M.  48. 

(•)  Rulo  161. 

(z)  Rules  181,  184. 

(y)  Rules  64— 66. 

(z)  Ante,  p.  275. 
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allidavil.  pivviouslv  lilr,l  (a),  us  it  of  r.mirs ••  will  In-  by  tin-  ;illi- 
davit  verifying  the  petition.  The  course,  therefore,  is  to  file 
that  affidavit,  and  then  file  the  petition  for  alimony.  If^the 
wife  is  respondent  no  affidavit  of  marriage  is  necessary,  but 
she  may  file  the  .petition  for  alimony,  after  entering  an  appear- 
ance (6).  The  petition  having  been  filed  and  a  copy  delivered, 
the  husbanc^  must  answer  it  on  oath  within  eight  days  after 
the  filing  and  delivery;  but  if  he  is  a  respondent,  he  must  first 
enter  his  appearance  (c) .  An  order  can  be  obtained  on  sum- 
mons for  a  further  and  better  answer  to  the  petition  (d) ;  but 
the  wife  is  not  entitled  as  of  right  to  an  order  for  him  to  attend 
and  be  cross-examined  on  his  answer  (e).  If  the  husband 
answers  that  the  wife  has  separate  estate  (which  is  a  ground 
for  refusing  alimony  pendente  lite),  she  may  within  eight  days 
file  a  reply  on  oath  to  that  allegation;  but  the  husband  may 
not  file  a  rejoinder  to  that  reply  without  leave  (/).  The  wife 
may  then  obtain  an  appointment  before  one  of  the  registrars, 
who  will  investigate  the  averments  in  the  petition  for  alimony, 
the  answer  and  reply,  in  the  presence  of  the  parties  or  their 
solicitors  (g} .  The  registrar  may  require  the  husband  to  attend 
for  examination  or  cross-examination  (conduct  money  should 
be  paid  him  (/&)),  and  may  take  the  oral  evidence  of  witnesses, 
and  require  the  production  of  any  documents  or  call  for  any 
affidavits.  The  production  of  documents  may  be  enforced  by 
attachment  (i) .  Finally,  the  registrar  will  direct  such  order 
to  issue  as  he  thinks  fit,  or  he  may  refer  the  application  to  the 
j  udge  (A;) .  An  apjpeal  lies  from  the  registrar's  order  to  the 
judge  by  summons  in  chambers  (Z).  Both  husband  and  wife 

(a)  Rule  81. 
(fe)  Rule  82. 

(c)  Rules  84,  85. 

(d)  Rule  189. 

(e)  Sykea  v.  Sykea,  (1897)  P.  306. 
(/)  Rule  87. 

(flf)  Rule  191. 

(A)  Townend  v.  Townend,  W.  N.  (1905)  178. 

(i)  Carew  v.  Carew,  (1891)  P.  360. 

(jfc)  Rules  191,  89. 

(/)  Rule  192. 
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can  file  petitions  subsequently  for  increase  or   diminution  of 
alimony,  whether  pendente  lite  or  permanent  (m) . 


V. — Petition  for  Permanent  Alimony. 

A  wife  who  has  either  obtained  a  judicial  separation,  or  even  Procedure  for 
against  whom  for  her  misconduct  (w)  a  final  decree  of  judicial  alimony, 
separation  has  been  pronounced,  may  after  the  decree  has  been 
affirmed  by  the  Court  of  Appeal,  or  the  time  for  appealing 
has  expired  without  an  appeal  being  made,  apply  by  petition 
for  an  allotment  of  permanent  alimony.  A  wife  may  now 
make  this  application  although  no  alimony  has  been  allotted 
her  pending  suit  (o) .  If  alimony  pendente  lite  has  not  been 
allotted,  or  if  the  husband's  income  is  not  the  same  as  it  was 
when  alimony  pendente  lite  was  allotted,  the  application  must 
be  made  in  the  same  way  as  an  application  for  alimony  pen- 
dente lite — i.e.,  there  will  be  a  petition  filed  and  served,  fol- 
lowed by  the  husband's  answer  within  eight  days,  the  wife's 
reply,  and  the  investigation  before  the  registrar  (p) . 

If,  however,  alimony  pendente  lite  has  been  allotted,  and  the 
application  is  for  permanent  alimony  out  of  the  same  income,  it 
is  only  necessary  to  obtain  an  appointment  before  the  registrar 
and  give  eight  days'  notice  of  Ihe  appointment  to  the  otln-r 
side  (#) .  The  alimony,  unless  otherwise  ordered,  will  commence 
and  be  computed  from  the  date  of  the  final  decree,  and  will  be 
paid  to  the  wife  or  trustees  for  her  as  the  Court  may  direct  (r) . 
On  evidence  that  the  husband's  income  has  increased  or  de- 
creased, the  Court  can  on  a  fresh  petition  increase  or  decrease 
the  permanent  alimony;  and  the  course  of  proceeding  on  such 
a  petition  is  the  same  as  on  an  original  petition  for  alimony  (s) . 

(m)  Rule  92. 

(«)  Oooden  v.  Gooden,  (1892)  P.  1. 

(o)  Eule  190. 

(p)  Rules  81—90,  ante,  p.  302. 

(3)  Rule  91. 

(r)  Rules  93,  94. 

(»)  Rule  92. 
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Procedure  to 
obtain  orders 
for  main- 
tenance und 
Bettlemente. 


VI. — Maintenance  and  Settlements. 

Applications  for  orders  concerning  maintenance  or  settlements 
must  be  made  in  a  separate  petition  to  the  Court.  A  petition 
fnrjjminrnnancc  may  be  filed  as  Boon  aa  a  degree  nisi  is  pro- 
nounced, and  must,  unless  by  leave,  be  filed  within  a  month 
after  the  decree;  applications  as  to  settlement  may  be  made  at 
any  time  within  a  month  after  a  final  decree  of  nullity  or 
dissolution  (tf).  A  petition  to  vary  a  settlement,  though  it  may 
be  presented  before,  cannot  bo  proceeded  with  until  after  the 
decree  is  made  absolute  (u) .  A.  certified  copy  of  the  petition 
must  be  served  on  the  husband  or  wife,  as  the  case  may  be,  and 
on  all  persons  interested  in  the  property.  Any  person  served 
may  within  fourteen  days  after  service  file  an  answer  on  oath 
to  the  petition,  delivering  a  copy  of  the  answer  to  the  opposite 
party;  but  if  such  person  is  not  a  party  to  the  principal  cause, 
he  or  she  must  first  enter  an  appearance.  A  reply  to  the  answer 
may  be  filed  within  fourteen  days,  and  the  same  period  is 
allowed  for  filing  a  rejoinder  (x) .  The  pleadings  when  com- 
pleted are  investigated  by  the  registrar,  who  can  require  the 
husband  or  wife  to  attend  to  be  examined  and  cross-ex- 
amined (y] .  The  registrar  makes  a  report  in  writing  of  the 
result  of  his  investigation  (z);  the  report  is  filed;  notice  of 
filing  is  given;  and  within  fourteen  days  thereafter  motion 
may  be  made  to  the  judge,  either  objecting  to  the  report  or 
applying  to  confirm  it,  and  to  carry  out  the  prayer  of  the  peti- 
tion (a) .  The  Court  has  no  power  to  vary  settlements  after 
a  dissolution  in  a  Colonial  suit  heard  in  a  Colonial  Court,  only 
in  suits  heard  by  itself  (6).  But  where  the  final  decree  has 
been  pronounced  by  an  English  Court  there  is  power  to  vary 
a  settlement  made  in  accordance  with  foreign  law  (c) . 

(<)  Rules  95,  96. 

(u)  Clarke  v.  Clarke,  (1911)  W.  N.  121  ;    Constiintinidi  v.  Constantinidi, 
(1H04)  P.  306. 

(*)  Rules  97—100. 
(y)  Rules  101,  204. 
(z)  Rule  101. 

(a)  Rule  102. 

(b)  Moore  v.  Hull,  (1891)  P.  279. 

(r)  Nunneley  v.  Nunneley,  15  P.  D.  186. 
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VII.— Custody  of  Infants. 
Before  the  trial  or  hearing  of  a  cause,  the  husband  or  wife  Procedure 

.,  ,  .  to  obt&in 

may  apply  for  an  order  with  respect  to  the  custody,  maintenance  custody  of 
or  education  of,  or  for  access  to,  children,  issue  of  their  mar-  cllildren- 
riage  (d) .  Formerly  the  application  was  made  by  motion 
founded  on  affidavit;  but  by  Rule  212  an  application  for  access 
to  the  children  may  be  made  bv  summons  to  a  registrar,  who 
may  make  what  order  he  thinks  fit,  subject  to  an  appeal  to  the 
Court;  and  it  has  been  held  (e)  that  applications  for  custody  of 
children  also  should  be  made  in  the  first  instance  by  summons. 
Noseparate  proceedings  seem  necessary  to  obtain  an  order  in 
the  final  decree  as  to  infants;  but  if  the  final  decree  makes  no 
provision  on  the  subject,  or  makes  some  provision  and  it  is 
ili'sirable  to  vary  it,  then  the  practice  is  to  apply  by  summons 
supported  by  affidavit  to  the  judge  in  chambers,  although  strict 1\ 
the  application  should  be  by  petition  (see  Eules  97 — 102)  (/). 


VIII.  —  Protection  Orders. 
A  woman  deserted  by  her  husband  may,  at  any  time  after  Procedure  to 


the  desertion,  apply  to  the  judge  in  chambers  for  an  order  to 
protect  any  earnings  or  property  which  she  may  have  acquired 
or  become  possessed  of  since  the  date  of  the  desertion  against 
the  husband  and  his  creditors,  and  any  person  claiming  under 
him.  This  order_may_also  be  obtained  from  a  police  magistrate 
in  London,  or  justices  in  petty  sessions  in  the  country  (Matri- 
monial Causes  Act,  1857)  (</). 

The  application  to  the  judge  is  made  in_  writing  in  a  specified 
form,  signed  by  the  applicant  and  supported  by  affidavit  (A), 
stating  sufficient  facts  to  show  the  desertion,  and  stating 
whether  the  applicant  has  any  knowledge  of  the  residence  of 
her  husband;  and  if  he  is  known  to  be  residing  in  the  jurisdic- 

(d)  Eule  104. 

(e)  Wright  v.  Wriyhtjmd  Woods,  34  L.  J.  News.  435. 
(/)  Eule  195. 

(g)  20  &  21  Viet.  c.  85,  s.  21. 
(h)  Rule  12-J. 
G.  —  P.D.&A.  X 
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Discharge  of 
the  order. 


Registration 
of  the  order. 


Effect  of 
the  order. 


tion  of  the  Court,  he  must  be  personally  served  with  a  summons 
to  show  cause  why  the  order  should  not  be  made  (e) . 

The  Court,  on  being  satisfied  of  the  fact  of  the  desertion,  and 
that  the  same  was  without  reasonable  cause,  and  that  the  wife  is 
maintaining  herself  by  her  own  industry  or  property,  may  then 
make  the  order  for  protection. 

Tho  husband,  and  any  creditor  or  other  person  claiming  under 
him,  may  apply  to  the  Court  to  discharge  the  order  (fc),  and 
this  application  is  to  be  made  byjnotion  to  the  j  udge,  supported 
by  affidavit.  Eight  clear  days'  notice  of  motion  must  be  given 
to  the  wife,  and  with  the  notice  must  be  served  copies  of  the 
affidavit  or  other  document  to  be  read  or  used  in  support 
thereof  (Z) .  If  the  protection  order  is  made  by  a  magistrate,  or 
justices  at  petty  sessions,  it  must  within  ten  jjays  hr-  entered 
with  the  registrar  of  the  County  Court  within  whose  jurisdic- 
tion the  wife  resides,  and  the  husband,  or  any  creditor  or  person 
claiming  under  him,  may  apply  to  the  magistrate  or  justices  to 
discharge  the  order  (m) .  If  the  magistrate  who  made  the 
order  has  since  died  or  become  incapable  of  acting,  the  appli- 
cation for  discharge  may  be  made  to  his  successor  (n).  And 
if  after  notice  of  such  order  the  husband  or  a  rivditor  seizes 
or  continues  to  hold  any  property  of  the  wife,  she  may  sue  him 
for  restoration  of  the  specific  property,  and  also  for  a  sum 
double  the  value  thereof  (o). 


Application 


IX.  —  Procedure  under  the  Legitimacy  Declaration  Act,  1858  (jo). 

The  application  must  be  by  gc^tion^aud  verified  by  affidavit, 
an(^  before  the  petition  or  affidavit  can  be  filed  a  copy  of.  _each 
of  them  must,  at  least  one  month  previonalv  to  the  filing,  be 
delivered  to  the  Attorney-General,  an_d  hfiuis_to  be  the  respon- 
dent upon  the  petition,  and  every  subsequent  proceeding  relating 

(t)  Rule  197. 

(k)  27  &  28  Viet.  c.  44. 

(Z)  Rule  125. 

(m)  20  &  21  Viet.  c.  85,  a.  21. 

(n)  Matrimonial  Causes  Act,  1854  (27  &  28  Viet.  c.  44). 

(o)  20  &  21  Viet.  c.  85,  s.  21. 

(p)  21  &  22  Viet.  c.  93. 
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thereto  .  Such  persons  as  the  Court  may  think  fit  must  also  be 
cited  to  see  proceedings,  anTinay"Be~aIlowed  to  become  parties, 
and  oppose  the  application  ;  and  the  decree  of  the  Court  is-  not 
unless  he  has  beencited.  or  made  party 


^ 

to  the  proceedings,  or  is  the  heir-at-law  or  next  of  kin,  or  other 
real  or  personal  representative  of,  or  derives  title  under  or 
through,  a  person  so  cited  or  made  a  party;  nor  will  any  person 
be  prejudiced  by  a  decree  obtained  by  fraud.  After  citation  of 
the  Attorney-General,  the  petitioner  must  apply  to  the  registrar 
to  have  the  cause  set  down  for  hearing,  representing  to  the 
registrar  by  affidavit  or  otherwise  the  state  of  the  case  ;  and  the 
registrar  can,  if  he  thinks  fit,  order  other  persons  to  be  cited  (g)  . 

There  are  no  separate  rules  of  procedure  under  this  Act,  but 
it  is  generally  provided  in  sect.  4  of  the  Act  that  all  the 
provisions  of  the  Act  of  1857,  so  far  as  the  same  may  be 
applicable,  are  to  extend  to  applications  and  proceedings  under 
this  Act;  and  the  Divorce  Rules,  as  far  as  may  be  applicable, 
are  to  extend  to  applications  under  the  Act  (r)  . 

X.—  Costs. 

On  the  subject  of  costs  in  the  Divorce  Court,  with  the  view  Rules  a« 
of  assimilating  the  costs  in  divorce  to  the  costs  in  other  pro- 
ceedings in  the  High   Court,  it  is  provided  by  the  Divorce 
Rules  as  follows:  — 

In  divorce  and  matrimonial  causes,  solicitors  shall  be  entitled 
to  charge,  and  be  allowed,  the  fees  set  forth  in  the  column 
headed  "Lower  Scale"  in  Appendix  N.  annexed  to  the  Rules 
of  the  Supreme  Court,  1883,  so  far  as  the  same  are  applicable 
to  such  causes  (s]  . 

The  fees  set  forth  in  the  column  headed  "Higher  Scale"  in  Costa  on 
the  said  Appendix  N.,  so  far  as  the  same  are  applicable,  may  SJLe'cert 
be  allowed  either  generally  in  any  divorce  or  matrimonial  cause,  fleet  for. 
or  as  to  the  costs  of  any  particular  application  made  or  busi- 

(q)  Brinkley  v.  Att.-Qen.,  14  P.  D.  83. 
(r)  Rule  174.  (.<)  Rule  216. 

x2 
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Taxation 
of  bills. 


Rale  as 
to  costs. 


ness  done  therein,  if,  on  special  grounds  arising  out  of  the 
nature  or  importance  or  the  difficulty  or  urgency  of  the  case, 
the  Court  or  a  judge  shall,  at  the  trial  or  hearing  or  further 
consideration  of  such  a  cause,  or  at  the  hearing  of  any  appli- 
cation therein,  whether  the  cause  shall  or  shall  not  be  brought 
to  trial  or  hearing  or  to  further  consideration  (as  the  case  may 
be),  so  order;  or  if  the  taxing  registrar,  under  directions  given 
to  him  for  that  purpose  by  the  Court  or  a  judge,  shall  think 
that  such  allowance  ought  to  be  so  made  upon  such  special 
grounds  as  aforesaid  (£). 

Upon  any  reference  to  the  taxing  registrar  to  tax  a  bill  of 
costs  of  a  solicitor  for  the  purpose  of  ascertaining  the  amount 
due  to  such  solicitor  in  respect  thereof,  if  such  bill  shall  include 
charges  for  business  done  in  any  divorce  or  matrimonial  cause, 
the  taxing  registrar  may  allow  the  fees  set  forth  in  the  column 
"Higher  Scale"  in  the  said  Appendix  N.,  so  far  as  the  same 
are  applicable  in  respect  of  such  cause,  or  in  respect  of  any 
particular  application  made  or  business  done  therein,  if,  on 
such  special  grounds  as  in  the  last  preceding  rule  mentioned, 
he  shall  think  that  such  allowance  ought  to  be  so  made  (u)  . 

Billa-oJ_cost8  have  to  be  filed  in  the  registry,  and  are  taxed 
without  any  special  order,  an  appointment 


^ 

being  given,  one  day's  notice  of  which  must  be  given  to  the 
other  side  (x)  .  No  appointment  to  tax  is  given  till  the  time 
for  moving  for  a  new  trial  or  re-hearing  has  expired,  or,  if  a 
rule  nisi  is  granted,  until  such  rule  is  disposed  of  (?/)  .  If  as 
between  solicitor  and  client  more  than  one-sixth"  of  a  bill  is 
taxed  off,  the  solicitor  must  pay  the  costs  of  taxation  (z)  . 

CoatB  are  in  the  discretion  of  Jjie  Court  (a}  .  The  general 
principle  is  that  the  Ijjisband  is  liable  for  the  wife's  costs,  on 
the  assumption  that,  as  a  rule,  the  wife  has  no  property  out  of 
which  to  pay(&).  If,  however,  the  wife  has  separate  estate, 

(*)  Eule  217.  (u)  Rule  218. 

(or)  Rules  151,  157.  (y)  Rule  177. 

(z)  Rule  200. 

(a)  20  &  21  Viet.  c.  85,  s.  51. 

(6)  Miller  v.  Miller,  2  P.  &  D.  13. 


THE  PRACTICE  IN  DIVORCE.  309 

she  may,  in  a  proper  case,  be  condemned  in  costs  (c),  and  this 

even  though  the  husband  has  found  security  for  her  costs  (d) 

under  Rule  158.     By  this  rule,  either  after  directions  as  to  Husband  may 

mode  of  trial  or  at  any  earlier  stage  of  the  cause,  on  an  order  Jf  -rive***1 

obtained  on  summons,  a  wife  may  file  her  bill  of  costs  for  taxa-  security  for 

—  i   _____  ,       ____        --  /     «i*i^fc^«  '  '  t    9  4. 

tion,  and  the  registrar  will  then  ascertain  what  is  a  sufficient  " 
sum  to  be  paid  into  the  registry,  or  what  security  should  be 
given  by  the  husband  to  cover  the  costs  of  his  wife  of  and 
incidental  to  the  hearing  of  the  cause,  and  the  husband  will 
then  be  ordered  to  pay  or  secure  such  sum  within  a  limited 
time  unless,  on  proof  by  the  husband  that  the  wife  has  sufficient 
separate  estate,  the  registrar  sees  fit  to  suspend  the  order.  The 
bond,  if  any,  hasto  be  filed  in  the  registry  and  cannot  be  sued 
on  without  an  order  of  the  Court  (e)  ;  and  if  the  Court  refuses 
its  leave  to  enforce  the  bond  there  is  no  appeal  from  such  an 
order,  for  it  is  an  order  as  to  costs  (/)  ;  but  the  costs  of  the 
wife  payable  by  the  husband  are  not  limited  to  the  amount  paid 
into  Court  or  secured  by  the  husband  (g)  .  The  sum  ordered  to 
be  secured  is  primarily  liable  for  costs,  even  though  the  co- 
respondent be  subsequently  condemned  in  all  costs  (/&).  If  the 
wife  fails  to  substantiate  her  case,  she  will,  under  the  "usual 
order,"  be  entitled  to  no  costs  beyond  those  secured  or  paid 
into  Court;  but  if  she  succeeds  she  will  be  entitled  to  her  full 
costs  (i).  But  as  already  stated,  if  the  wife  be  found  guilty 
and  have  separate  estate  of  her  own,  she  may  be  refused  the 
"usual  order"  and  condemned  to  pay  costs  (fc).  If  the  wife 
does  not  apply  for  security  for  her  costs,  and  at  the  trial  the 
jury  disagree  and  there  is  no  verdict,  she  cannot  obtain  an 
order  for  the  payment  of  her  costs  by  tlio  husband  unless  she 
subsequently  succeeds  at  a  second  trial,  when  she  would  be 
entitled  to  her  fulll?o8tB  of  b"*h  fri***^-  where,  however, 


(c)  Milne  v.  Milne,  2  P.  &  D.  202. 

(d)  Heal  v.  Heal,  1  P.  &  D.  300.  (<•)  Rule  199. 
(/)  Russell  v.  Rttssell,  (1892)  P.  152. 

((/)  Robertson  v.  Robertson,  6  P.  D.  119;  Smith  v.  Smith,  7  P.  D.  84. 
(/j.)  Evans  v.  Evans,  28  L.  J.  M.  136;  Hurley  v.  Hurley,  (1891)  P.  367. 
(t)  Kaye  v.  Kaye,  4  Sw.  &  Tr.  239. 
(/t)  Mil  ward  v.  Mil  ward,  57  L.  T.  569. 
(I)   Wnudby  v.  Waudby,  (1902)  P.  85. 
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Wife's  costs 


the  facts  are  similar,  except  that  the  wife  has  obtained  an  order 
for  security,  the  Court  allows  her  the  full  costs  of  the  abortive 
trial  (ra) . 

The  above  are  some  of  the  leading  principles  which  govern 
costs  in  the  Divorce  Court,  but  the  practice  as  to  the  wife's 
costs  demands  special  consideration. 

The  usual  course  adopted  in  regard  to  the  wife's  costs  is  as 
follows: — When  the  cause  has  been  entered  for  hearing,  the 
wife's  solicitor  carries  in  the  costs  for  taxation  up  to  the  setting 
down  of  the  cause.  These  costs  are  taxed  before  the  registrar, 
and  an  order  is  made  for  the  payment  of  the  same,  or  security 
to  be  given,  but,  generally  speaking,  these  costs  are  paid  at 
once.  At  the  appointment,  when  these  costs  arc  taxed;  the 
question  of  the  security  for  the  wife's  future  costs  is  gone  into, 
when  a  sufficient  sum  to  cover  the  preparation  of  the  brief, 
counsel's  fees,  expenses  of  witnesses,  &c.  is  applied  for.  In 
order  that  a  fairly  accurate  estimate  may  be  made,  the  wife's 
solicitor  should  be  prepared  at  the  appointment  with  the  number 
of  witnesses  to  be  called,  where  they  live,  the  length  of  the 
brief,  and  the  fees  to  be  paid  to  counsel.  The  registrar  then, 
after  hearing  both  parties,  makes  the  order  for  a  certain  amount, 
which  sum  must  either  be  paid  into  Court,  or  secured  in  manner 
as  stated  above. 

The  registrar,  at  this  appointment,  fixes  the  security  at  an 
amount  which  will  be  sufficient  to  cover  a  hearing  lasting  one 
day;  should  the  hearing  continue  over  one  day,  then  counsel 
for  the  wife  should,  on  the  second  day,  immediately  apply  to 
the  judge  for  further  security,  and  the  judge,  unless  good 
cause  is  shown,  makes  the  order.  The  solicitors  on  both  sides 
should  then  go  before  the  registrar  sitting  in  Court,  and  ask 
him  to  fix  a  further  sum  for  security  sufficient  to  cover  the 
expenses  for  the  wife's  costs  for  the  second  day.  This  course 
should  be  followed  de  die  in  diem  until  the  hearing  has  been 
concluded . 

If  the  wife  is  unsuccessful,  her  counsel  must  ask  for  the  usual 
order  as  to  costs,  and  if  this  is  made  she  will  be  entitled  to  the 


(m)  Hurley  v.  Hurley,  (1891)  P.  367. 
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sarnc  iiol  exceeding  the  amount  for  which  security  is  ordered. 
The  Court  has  a  discretion  with  regard  to  the  making  of  this 
usual  order,  and  should  it  consider  the  institution  or  defence  of 
the  suit  was  improper,  e.g.  that  no  reasonable  grounds  existed 
for  defending  (w),  it  will  disallow  the  wife's  costs;  but  ijjhere 
was  reasonableness  in  her  allegations  against  her  husband,  she 
will  be  allowed  her  costs  (o) . 

As  a  general  rule,  the  Court  will  not  allow  the  costs  of  un- 
successful charges  which  are  made  wholly  on  the  uncorroborated 
statement  of  the  wife  (p) . 

As  soon  as  the  registrar's  certificate  of  costs  is  signed,  he  at  Enforcing  th« 

onro  issues  an  order  of  tlio  Court  for  payment  of  the  amount  payment  of 

\  V        -  - -!  j  

within  seven  days  (q) .  This  order  must  be  served  on  the 
solicitor  of  the  party  liable,  and,  if  the  costs  are  not  paid  within 
seven  days,  a  writ  of  fi.  fa.  or  writ  of  sequestration  may  be 
issued  as  of  course  in  the  registry,  upon  an  affidavit  of  service 
of  the  order  and  non-payment  (r) .  There  is  also  a  general 
provision  contained  in  Rule  203  to  the  effect  that  in  default  of 
payment  of  any  sum  of  money  at  the  time  appointed,  by  any 
order  of  the  Court,  for  the  payment  thereof,  a  writ  of.  fi.  fa.,  or 
writ  of  sequestration,  or  writ  of  elegit,  shall  be  issued  as  of 
course  in  the  registry  upon  an  affidavit  of  service  of  the  order 
and  non-payment.  The  Court  has  power  to  appoint  a  receiver 
of  the  estate  of  the  person  ordered  to  pay  the  costs  (s),  and  an 
injunction  can  be  granted  to  restrain  trustees  paying  a  legacy  to 
which  the  husband  is  entitled  (£) .  The  Court  further  has  power 
to  stay  proceedings  or  refuse  an  application  for  a  new  trial  until 
the  wife's  taxed  costs  are  paid  or  secured  (w) .  A  bankruptcy 
notice,  however,  cannot  be  issued  against  the  party  ordereato 
pay  toe  costs,  such  an  order  not  Being  a  "nnai  judgment" 

(//)  Ktrshaw  v.  Kerehaw,  23  T.  L.  B.  296. 

(o)  Ifuntley  Gordon  v.  Huntky  Gordon,  24  T.  L.  B.  806. 

(p)   Walker  v.  Walker,  76  L.  T.  234. 

(§)  Eule  178. 

(r)  Bule  179. 

(»)   WnddtiU  v.  Waddell,  (1892)  P.  226. 

(t)  Itullus  v.  BuJJits,  102  L.  T.  399. 

* (••)  ffrnr    TI-W**    v     A'"T    ir*7"*    nmf"   P-    233;    Sa»»drr«  v. 

Sander*,  (1911)  W.  N.  46. 
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\\  it hiii  the  meaning  of  suet.  4  of  the  Bankruptcy  Act,  1883  (x) . 
Nor,  i'cr  the  smie  reason.  \vill  an  art  i<»n  lie  (//),  hut  a  receiv- 
ing order  in  lieu  of  a  committal  can  apparently  be  made  (z). 

As  to  attach-        ^n  or(jer  t0  o>jve  security  for  costs  or  an  order  in  the  alterna- 
ment  for  costs.     .  » 

tive  to  pay  or  find  security  is  enforceable  by  attachment  (a) . 

But  an  order  for  payment  simply  is  apparently  only  enforce- 
able under  sect.  4  of    the  Debtors  Act,   1869,  on    proof  of 
'means  (6). 

Liability  of          The  co-respondent  may  be  ordered  to  pay  costs,  and  is  gene- 

co-reHpoudent  — = — *— ^ —  — . , — . . — •  ...       , 

for  costs.  rally  so  ordered,  when  a  husband  obtains  a  decree  oi  dissolution 
against,  hiss  wife  on  the  ground  of  adultery,  provided  the  co- 
respondent knew  the  woman  was  married  (c) .  But  if  the  peti- 
tioner fails,  the _  co-respondent  is  generally  entitled  to  costs, 
though  not  as  of  right;  e.g.  they  may  be  refused  if  he  is  guilty 
of  such  imprudent  conduct  as  to  give  reasonable  cause  for  sus- 
picion^). In  short,  the  question  of  costs  is  entirely  in  the 
discretion  pf  the  Court  (e) . 

A  co-respondent  condemned  in  costs  will  not  be  relieved  from 
liability  to  pay  them  by  reason  of  a  successful  intervention  of 
the  King's  Proctor,  or  by  reason  of  the  decree  nisi  being 
rescinded  on  petitioner's  application  (/) . 

The  Court  will  grant  an  order  restraining  the  respondent 
from  parting  with  property  until  the  petitioner  has  had  an 
opportunity  of  enforcing  an  order  as  to  costs  (g) . 

(x)  Re  Binstead,  (1893)  1  Q.  B.  199. 

(y)  Ivinuy  v.  Ivimey,  (1908)  2  K.  B.  260. 

(z)  In  re  Hallman,  Ex  jxtrte  Ellis,  (1909)  2  K.  B.  430. 

(«)  Lynch  v.  Lynch,  10  P.  D.  183;  Sates  \.  Bates,  14  P.  D.  17. 

(6)   Clarke  v.  Clarke,  (1891)  P.  278. 

(r)  Badcock  v.  Badcock,  1  Sw.  &  Tr.  189;  Teagle  \.  Teagle,  1  Sw.  &  Tr. 
188. 

((/)  Cantairs  v.  Carstairs,  3  Sw.  &  Tr.  538. 

(c)  Robinson  v.  Robinson  and  Wilson,  78  L.  T.  391. 

(/)  Hyman  v.  Hyman,  (1904)  P.  403 ;  Quartermaine  v.  Quartermaine, 
55  S.  J.  522. 

(q)  Breii-is  v.  Breu-is,  W.  N.  (1893)  6. 
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Costs  on  an  intervention  by  the  King's  Proctor  or  other  per- 
sons  are  within  the  di8oretion~bl  I  In-  Court  to  award  or  intervening. 
refuse  (A)  .  The  King's  Proctor  stands  in  the  same  position  as 
an  ordinary  litigant  except  that  if  condemned  in  costs  he  can 
apply  to  be  indemnified  by  the  Treasury  (i)  .  The  same  rule 
applies  to  a  member  of  the  public  as  to  the  King's  Proctor,  but 
an  intervener  who  succeeds  will  not  as  a  rule  be  allowed  costs  as 
between  solicitor  and  client  (fc)  .  The  general  principle  on  which 
the  Court  acts  is  that  a  petitioner  who  successfully  repels  an 
intervention  will  as  a  successful  litigant  obtain  his  costs  against 
tlio  King's  Proctor  unless  by  his  own  conduct  he  has  given 
reason  for  the  intervention  (/),  and  after  an  intervention  the 
Court  will  not  allow  the  petition  to  !>:•  dismissed  on  petitioner's 
application  without  giving  the  King's  Proctor  an  opportunity  of 
being  heard  on  the  subject  of  costs  (m)  .  Co-respondents  can  be 
ordered  to  pay  the  King's  Proctor's  costs  if  cited  by  him,  but 
not  otherwise  (ri)  .  Where  an  alleged  adulteress  intervened  and 
disproved  the  charge  against  her  (the  respondent  not  having 
denied  it),  the  Court,  thinking  that  she  ought  to  be  put  in  the 
best  possible  position  for  recovering  her  costs,  made  an  order  for 
their  payment  on  both  petitioner  and  respondent  (o)  ;  and  if 
an  adulterer  intervenes  and  fails  he,  as  well  as  the  petitioner, 
can  be  ordered  to  pay  the  costs  of  the  King's  Proctor  (p)  . 


XI. — Payment  into  and  out  of  Court. 

The  procedure  is  regulated  by  Rule  34  of  the  Funds  Rules,  Payment  in. 
1905.    To  pay  money  in,  an  authority  signed  by  the  registrar, 


(h)  Matrimonial  Causes  Act,   1878  (41  Viet,  c.  19),  s.  2 ;    Carter  v. 
Carter,  79  L.  J.  P.  12  ;  26  T.  L.  E.  84. 
(t)  Hiqgins  v.  K.  P.  and  A'.  P.  v.  Carter,  (1910)  P.  151. 
(*)  Woodhead  v.  Woodhead,  23  T.  L.  R.  334. 
(I)  Westcott  v.  Westcott,  (1908)  P.  250. 
(m)  Wade  v.  Wade,  (1903)  P.  16. 

(M)  Taplenv.  Taplen,  (1891)  P.  283  ;  Blackhall  v.  Black-hall,  13  P.  D.  94. 
(o)  Wade  v.  Wade,  (1903)  P.  16. 
(p)  Damson  v.  Davison,  (1909)  P.  308. 
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together  with  the  money,  must  be  taken  to  the  Bank  of 
England  (Law  Courts  Branch),  and  the  money  lodged  there; 
the  Bank  certifies  the  payment  in  to  the  Paymaster-General, 
and  he  in  due  course  notifies  the  registrar. 

Payment  out.  To  obtain  money  out  of  Court,  an  order  must  be  obtained 
and  left  at  the  Pay  Office,  unless  the  money  was  paid  in  as 
security  for  costs,  in  which  case  a  certificate  from  the  registrar 
is  sufficient  (q) . 

(q)  Rule  44. 
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ADMIRALTY. 

THE  PRINCIPLES  OF  ADMIRALTY  LAW. 

CHAPTER  I. 

THE  ADMIRALTY  DIVISION. 

BY  virtue  of  the  Judicature  Acts,  1873  and  1875  (a),  the  Ad-  Formerly  the 
miralty  Court  forms,  together  with  the  Probate  and  Divorce  (j()l^J™ 
Courts,  a  branch  of  the  High  Court  of  Justice,  known  as  the  Pro- 
bate, Divorce  and  Admiralty  Division,  to  which  are  assigned, 
inter  alia,  all  causes  and  matters  which  would  have  been  within 
the  exclusive  jurisdiction  of  the  Admiralty  Court. 

The  extent  of  the  civil  jurisdiction  of  the  old  Admiralty   its  common 
Court  varied  greatly  at  different  periods,  and  until  comparatively  ]™  Junfl 
recent  years  the  efforts  of  the  legislature  were  directed  to  cur- 
tailing its  powers,  and  the  other  Courts  of  Common  Law  showed 
themselves  extremely  jealous  of  its  privileges  and  asserted  a 
right  to  prohibit  proceedings    before  it.      Consequently,  the 
Admiralty  Court  gradually  gave  up  its  claims  to  a  large  part  of 
the  jurisdiction  which  it  had  formerly  exercised,  and  a  learned 
judge  has  even  been  found  to  question  now  whether  much  of  its 
old  common  law  jurisdiction  has  not  been  lost  altogether  (6). 
At  any  rate,  it  is  certain  that  the  greater  part  of  the  powers 
exercised  by  it,  or  rather  by  its    modern    representative  the 
Admiralty  Division,  are  powers  conferred  by  various  statui 
and  do  not  rest  for  their  foundation  upon  the  common  law 
at  all.     An  inquiry,  therefore,  into  the  jurisdiction   of   the 

(a)  36  &  37  Viet.  c.  66  ;  38  &  39  Viet.  c.  83. 

(6)  £.  v.  Judge  of  the  City  of  London  Court,  (1892)  1  Q.  B.^73. 
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(i.)  As  to 
mortgage*. 


Admiralty  Court  at  common  law  would  be  of  little  value,  and  it 
'will  be  sufficient  to  enumerate  some  of  the  powers  conferred  on 
the  Court  by  statute  law. 

By  the  Admiralty  Court  Act,  1840  (c),  the  Court  is  em- 
powered to  decide  claims  in  respect  of  mortgages  whan  the  ship 
mortgaged  is  under  arrest  of  the  Court;  and  the  jurisdiction  is 
extended  by  the  Admiralty  Court  Act,  j.861  (d),  to  claims  in 
respect  of  any  mortgage  duly  regist6red^Jghfitbfli_tbfl_lhilL  is 
under  arrest  or  not. 


gtojtitle  By  sect.  4  of  the  Admiralty  Court  Act}  184Q  (e\.  the  Court 
is  empowered  to  decide  questions  of  the  title  to  or  ownership 
of  a  ship  arising-  in  any  case  of  possession,  salvage,  damage, 
wages,  or  bottomry;  and  by  sect.  6  to  decide  claims  in  the 
nature  of  salvage,  damage,  towage,  or  necessaries  supplied  to  a 


. 

necessaries..*-n 


foreign  ship. 


(iii.    As  to 
bootv  of  war. 


(iv.)  As  to 


c' 


-(v.)  As  to 
necessaries. 


(vii.)  As  to 
co-owners. 


And  by  sect.  22  of  the  same  Act  it  has  jurisdiction  to  decide 
such  questions  concerning  booty  of  war,  or  the  distribution 
thereof,  as  the  Privy  Council  may  refer  to  it. 

By  the  Admiralty  Court  Act,  1861  (/),  jurisdiction  is  given 
to  the  Court  over  claims  for  building,  equipping,  or  repairing 
a  ship  if  the  ship  is  under  the  arrest  of  the  Court  at  the  insti- 
tution of  the  cause.  Power  is  also  given  by  sect.  5  of  the  same 
Act  over  claims  for  necessaries  supplied  to  a  ship  elsewhere 
than  at  the  port  to  which  the  ship  belonged,  except  where  the 
o\\n<-r  is  domiciled  in  England;  by  sect.  6,  over  claims  for 
damage  to  cargo  carried  into  any  port  in  England  unless  the 
owner  IB  domiciled  in  jSnjdflnd;  by  sect.  7,  over  olflpm«  for 
damage  done  by  any  ship;  and  by  sect.  8^ the  Court  is  em- 
powered  to  decide^uestions  arising1  between  co-owners  of  ships 
respecting  ownership,  possession,  employment,  and  earnings  of 

(c)  3  &  4  Viet.  c.  65,  s.  3. 

(d)  24  Viet.  c.  10,  s.  11. 

(e)  3  &  4  Viet.  c.  65. 
(/)  24  Viet.  c.  10,  s.  4. 
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a  registered  ship,  and  to  settle  accounts  between  owners,  and 
direct  the  ship  to  be  sold. 

By  the  Merchant  Shipping  Act,  1894  (g),  it  has  power  to  JJ^A8  to 
decide  claims  as  to  salvage  of  life  from  any  British  ship  where- 
soever the  services  were  rendered,  and  from  any  foreign  shipji 
theservicos  wero  rendered  wholly  or  partly  in  British  waters; 
and  it  also  possesses  power  to  award  salvage  in  cases  of  cargo 
or  wreck. 

By  the  same  statute  (h)  the  Admiralty  Court  has,  in  certain  (ix.)  As  to 

wnffofl 

cases,  jurisdiction  over  claims  for  wages  by  a  seaman,  and  for   —**-  ' 
wages  and  disbursements  by  the  master  of  a  ship. 

Further,  the  Admiralty  Division  has,  in  common  with  Courts  {*•)  As  toil; 
•    T     •  -IP  •  legal  colour*. 

oi  summary  jurisdiction,  power  to  punish  lor  carrying  illegal 

colours  (i]  ;   and  over  claims  as  to  flotsam,  ietsam,  and  ligan,  (xi.)Asto 
•    "     .      v  '!  .       .,        'TJ       .  flotsam,  Ac. 

the  detention  of.  which  it  may  order  (k)  .    In  time  ol  war  the  * 


of  the  Admiralty  Division  will  preside  over  the  Naval 
Prize  Court,  a  Court  which  is  held  under  a  special  commission  (iii.) 
under  the  Great  Seal(Z). 


The  Court  can,  by  virtue  of  the  Merchant  Shipping  Act,  l1^-) 
1894,  also  declare  that  a  ship  be  forfeited  to  the  Crown.  A 
ship  becomes  so  forfeited  by  unlawfully  assuming  the  British 
character  and  flag  (m)  ;  by  the  owner  or  master  concealing  her 
British  character  (n)  ;  by  any  person  making  a  false  declaration 
as  to  his  qualifications  to  own  a  British  ship  ;  by  the  master  or 
owner  using  or  attempting  to  use  a  certificate  of  registry  not 
legally  granted  in  respect  of  her  (o)  ;  and  if  any  unqualified 
person  obtains  any  interest  in  a  British  ship,  such  interest  may 

(g]  57  &  58  Viet.  c.  60,  88.  544,  546. 
(A)  Sects.  164—167. 

(i)  57  &  58  Viet.  c.  60,  ss.  68—75.    The  punishment  is  a  tine  not  ex- 
ceeding 100/.,  or  in  certain  cases  500/. 
(jfc)  Ibid,  sects.  510—537. 

(/)  Naval  Prize  Act,  1864  (27  &  28  Viet.  c.  25). 
(m)  57  &  58  Viet.  c.  60,  s.  69. 
(n)  Sect.  70.  (o)  Sect.  16. 
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(xv.)  As  to 
slavers. 


The  persons 
aud  area 
subject  to 
the  juris- 
diction of 
the  Court. 


be  forfeited  //  .  A  ship  will  also  bo  forfeited  if  she  commits 
an  offence  against  sect.  8  of  the  Foreign  Enlistment  Act, 
\^U  (q*).  The  forfeiture  to  the  Crown  will  not  be  avoided  by 
;i  sale  made  even  to  a  bond  fide  purchaser  without  notice  (r). 

Under  the  same  Act  (s)  the  Court,  including  a  Colonial 
Court  of  Admiralty  and  a  Vice-Admiralty  Court,  may,  on  the 
application  of  the  owner,  or  his  agent,  or  of  the  consignee,  or 
of  a  certificated  mate,  or  of  one-third  at  least  of  the  crew  of 
a  ship,  remove  the  master  of  a  ship  on  proof  that  such  removal 
is  necessary;  and  may,  with  the  consent  of  the  owner,  or  with- 
out such  consent  if  the  owner  is  not  within  the  jurisdiction, 
appoint  a  new  master  in  his  stead. 

The  Court  has  also  certain  jurisdiction  in  respect  of  vessels 
seized  under  the  Slave  Trade  Act,  1873  (t). 

With  regard  to  the  persons  over  whom  and  the  limits 
within  which  the  Court  may  exercise  these  powers,  it  may 
be  stated  generally  that  the  Court  h«.s 


British  >hips  and  the  owners  of  British  ships  wherever  the 
t-a  use  of  action  may  have  arisen.  Whether,  however,  the 
Admiralty  jurisdiction  extends  to  other  than  owners,  e.g.  to 
a  pilot  through  whose  negligence  a  collision  has  taken  place, 
seems  open  to  doubt  (u)  .  Over  foreign  ships  the  Court  has 
apparently  jurisdiction  at  common  law  if  the  act  complained 
of  \w  committed  within  the  territory  of  England,  which  for 
this  purpose  extends  to  low-water  mark.  By  special  statutes, 
however.  Parliament  has  seen  fit  to  confer  jurisdiction  on 
the  Admiralty  Division  beyond  these  limits.  Thus,  by  some 
of  the  provisions  of  the  Admiralty  Acts  of  1840  and  1861, 
jurisdiction  has  been  given  to  the  Court  over  foreign  as  well  as 
British  ships,  no  matter  where  the  claim  arose,  provided  the  res 

(p)  Sect.  71. 
(?)  33  &  34  Viet.  c.  90. 
(r)  The  Annandale,  2  P.  D.  218. 
(«)  57  &  58  Viet.  c.  60,  s.  472. 
(t)  36  &  37  Viet.  c.  88,  s.  5. 

(«)  Reg.  v.  Judge  of  City  of  London  Court,  (1892)  1  Q.  B.  273  ;    The 
(ler  manic,  (1896)  P.  84. 


ADMIRALTY. — CHAP.  I.  THE  ADMIRALTY  DIVISION.  319 

is  within  the  ^jurisdiction  so  that  the  Court  can  exercise  effective 
•control  over  it(ic).  Again,  by  the  Merchant  Shipping  Act, 
1894  (y],  any  Court  of  .Record  in  the  United  Kingdom  (and 
therefore  the  Admiralty  Division)  has  power  to  detain  a  foreign 
ship  which  has  done  damage  to  British  property  in  any  part  of 
the  world,  if  the  foreign  ship  is  found  in  any  port  or  river  in 
the  United  Kingdom  or  within  three  miles  of  the  coast,  until 
security  is  given  to  abide  the  result  of  any  action  brought  for 
the  damage  done.  It  should,  however,  be  remembered  that  the 
Court  har;  no  jurisdiction  over  the  ships  or  other  public  property 
ol'  a  foreign  State  used  for  the  public  purposes  of  that  State 
(e.g.,  a  foreign  man-of-war  (z),  or  a  packet  employed  in  carry- 
ing mails  in  the  Government  service),  and  cannot  arrest  such  a 
ship  or  her  cargo  (z) . 

Formerly  the  Admiralty  Court  possessed  criminal  jurisdic-  NO  nrimp»«i 
tion;    but   this  was   taken   away   by  28   Hen.  8,  c.  15,  and  ^^ 
39    Geo.  3,  c.  37,  and  transferred  to  the  ordinary  criminal 
Courts,  whose  jurisdiction  was  by  the  Territorial  Waters  Juris- 
diction Act,  1878  (a),  extended  to  include  all  crimes  committed 
within  territorial  waters,  which  for  criminal  purposes  extend  as 
far  as  three  miles  from  low -water  mark . 

(x}  The  Vivar,  L.  E.  2  P.  D.  29 ;   The  Mecca,  (1895)  P.  95. 
(y)  57  &  58  Viet.  c.  60,  s.  688. 

(z)  The  Parlement  Beige,  4  P.  D.  129  ;  The  Jassy,  (1906)  P.  270. 
(a)  41  &  42  Viet.  c.  73. 
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CHAPTER  II. 


THE  COUNTY  COURTS. 

BY  statute,   certain  specified  County  Courts  have  a  limited 
jurisdiction  in  Admiralty  causes. 

Power  to  Under  the  Merchant  Shipping  Act,  1894  (#),  any  Court  of 

ship"1  n  Record  in  the  United  Kingdom,  including  the  specified  County 
Courts  (County  Courts  Admiralty  Jurisdiction  Act,  1868)  (6), 
can  order  a  foreign  vessel  which  has  wrongfully  injured  British 
property  in  any  part  of  the  world  to  be  detained  until  satis- 
faction is  made,  or  security  given,  to  abide  the  event  of  a  legal 
proceeding  in  respect  of  it.  The  ship  can  only  be  detained 
when  found  in  a  port  or  river  of  the  United  Kingdom,  or  within 
three  miles  from  the  coast. 


General 
jurisdiction. 


By  the  County  Courts  Admiralty  Jurisdiction  Acts,  ,1868  (c) 
and  1869  (d),  specified  County  Courts  have  jurisdiction  in  the 
following  cases:  — 


(1.)  Salvage  cases  where  the  property  saved  does  not  exceed 
1,OOOZ.,  or  the  amount  claimed  300/. 


(2.)  Towage, 
Necessaries 

or 
Wages. 


Where  the  amount  claimed  does  not 
exceed  150Z. 


(3.)  Claims  for  damage  to  cargo  or  damage  by  collision 
where   the   amount  claimed   does   not   exceed  300/. 


(a)  57  &  58  Viet.  c.  60,  s.  688. 

(b)  31  &  32  Viet.  c.  71,  s.  5. 

(c)  31  &  32  Viet.  c.  71. 

(d)  32  &  33  Viet.  c.  51. 
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This  includes  all  claims  for  damage  done  to  ships  by 
collision  or  otherwise  (e) . 

(4.)  Claims  not  exceeding  300Z.  arising  out  of  agreements  as 
to  use  or  hire  of  a  ship  or  carriage  of  goods  in  a  ship, 
and  also  similar  claims  in  tort  in  respect  of  goods 
carried  in  a  ship.  It  has  been  held  that  under  this 
clause  a  County  Court  has  jurisdiction  to  entertain  a 
claim  for  damage  caused  by  the  mismanagement  of  a 
tug(/). 

(5.)  Alljthe  above-mentioned  cases  to  any  amount  by  con- 
sent in  writing  by  the  parties  (g] . 

It  is  only  within  these  limits  that  County  Courts  can  enter-  Cases  in 

•  mi         -1111  11  •  i        which  tin- 

tain  claims.  Thus  it  should  be  noted  that  the  parties  cannot  by  County  Court 
agreement  bring  any  other  Admiralty  matter  within  the  juris- 
diction of  the  County  Court  besides  those  enumerated.  Thus, 
an  action  in  respect  of  a  bottomry  bond,  or  a  mortgage,  or  co- 
ownership,  or  possession,  cannot  be  heard  in  a  County  Court 
even  by  consent.  In  the  same  way,  damage  done  jjy  a  ship  to 
some  object  not  a  ship,  e.g.,  a  pier,  is  not  damage  by 
"collision,"  since  both  objects  are  not  floating,  and  the  act 
therefore  gives  no  jurisdiction  to  County  Courts  in  such  a 
case  (/&),  though  the  Admiralty  Division  has  jurisdiction,  and 
the  County  Court  itself  could  entertain  an  action  for  damage 
done  to  the  ship  by  the  pier  (this  being  damage  "to  a  ship  by 
collision  or  otherivise  ")  (i). 

Moreover,  even  within  these  limits  County  Courts  can  as  a 
general  rule  only  entertain  claims  which  could  be  entertained  by 
the  Admiralty  Division  had  the  County  Court  limits  been  ex-  ji 
ceeded,  and  its  jurisdiction  is  not  more  extensive.  Thus  a 
County  Court  cannot  entertain  a  claim  for  necessaries  where 
the  vessel  belongs  to  an  English  port  and  a  part  owner  is 
domiciled  in  England  (ft) ;  nor  a  claim  for  damage  caused  by 

(e)  32  &  33  Viet.  c.  51,  s.  4. 
(/)  The  Isca  (1886),  12  P.  D.  34. 
(y)  31  &  32  Viet.  c.  71,  s.  3 ;  32  &  33  Viet.  c.  51,  s.  2. 
(h)  The  Normandy,  (1904)  P.  187. 
(»)  The  Zeta,  (1893)  A.  C.  468. 
(A-)  The  Dowse  (1870),  L.  E.  3  E.  &  A.  13o. 
G. — P.D.&A.  Y 


xTby  £«*>•* 
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collision  in  the  Thames  between  two  tugs  propelled  by  oars 
only,  since  these  are  not  "ships,"  and  the  Admiralty  Division 
would  not  have  jurisdiction  (Z).  And  although  a  County  Court 
has  jurisdiction  within  certain  limits  in  respect  of  damages 
caused  by  collision,  it  has  no  jurisdiction  under  the  County 
Courts  Admiralty  Jurisdiction  Acts  to  entertain  an  action  in 
personam  against  a  pilot  for  damages  caused  by  collision  on 
the  high  seas  by  his  negligence  (w),  though  of  course  any  such 
ilaim  not  exceeding  100L  would  come  under  the  ordinary 
County  Court  jurisdiction. 

In  the  absence  After  some  conflict  of  opinion,  however,  it  is  now  settled  that 
statutory*  sec^-  ^  of  the  County  Courts  Admiralty  Jurisdiction  Act  of 
provision.  1869  (w),  conferring  jurisdiction  as  to  claims  arising  out  of 
agreements  as  to  the  use  or  hire  of  a  ship  or  carriage  of  goods, 
gives  the  County  Court  jurisdiction  to  entertain  actions  in  rem 
arising  out  of  bills  of  lading  and  charter-parties,  even  in  cases 
where  the  High  Court  itself  could  not  do  so.  This  was  so 
decided  in  Cargo  ex  Argos  (o)  and  The  Alina  (p),  and  though 
these  cases  were  energetically  disapproved  of  by  Lord  Esher, 
M.R.,  in  R.  v.  Judge  of  City  of  London  Court,  they  were 
reluctantly  held  binding  by  the  Court  of  Appeal  in  Pugsley  v. 
Hopkins  (q),  and  the  principle  held  to  apply  in  a  claim  for 
demurrage  on  a  bill  of  lading,  so  as  to  give  the  County  Court 
Admiralty  jurisdiction  in  a  case  where  the  High  Court  would 
not  have  it.  In  the  face  of  this  decision,  therefore,  older  and 
contrary  decisions  (r)  must  be  regarded  as  overruled .  And  it 
would  seem  from  Lord  Macnaghten's  remarks  in  The  Zeta  (s), 
that  in  case  of  damage  to  a  ship  the  effect  of  sect.  4  of  the  Act 
of  1869,  giving  power  to  deal  with  cases  of  damage  to  ships  by 
collision  or  othenvise,  is  to  confer  on  the  County  Court  juris- 

(l)  Everard  v.  Kendall  (1870),  L.  R.  5  C.  P.  428. 

(m)  Rey.  v.  Judge  of  City  of  London  Court  (No.  2),  (1892)  1  Q.  B.  273. 
(»)  32  &  33  Viet.  c.  51. 
(o)  (1872),  L.  R.  5  P.  C.  134. 
(p)  (1880),  L.  R.  5  Ex.  D.  227. 
(9)  (1892)  2  Q.  B.  184. 

(r)  Simpson  v.  Bines,  L.  R.  7  C.  P.  290 ;  Ounnestad  v.  Price,  L.  R.   10 
Ex.  65. 

(s)  (1893)  A.  C.  468. 
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diction,  even  if  there  would  be  no  Admiralty  jurisdiction  in  the 
High  Court. 

A  County  Court's  Admiralty  jurisdiction  extends  over  its  Extent  of  the 
own  district,  or  so  much  thereof  as  is  specified  in  the  Order  in 
Council  giving  it  Admiralty  jurisdiction,  with  the  parts  of  the 
sea  adjacent  to  a  distance  of  three  miles  from  the  shore  (£). 

Causes  in  a  County  Court  may  be  transferred  to  the  Ad- 
miralty  Division  by  order  of  the  latter,  by  order  of  the  County 
Court  if  the  subject-matter  exceeds  the  County  Court  limits, 
or~if  the  Court  thinks  the  cause  could  be  more  conveniently 
prosecuted  in  the  Superior  Court.  For  similar  reasons  of 
convenience,  causes  may  be  transferred  from  one  County  Court 
to  another  by  order  of  the  Court  in  which  the  action  was  com- 
menced (tt) . 

If  the  judge  of  the  County  Court  exceeds  his  jurisdiction, 
the  High  Court  Admiralty  judge  has  the  same  power  as  the 
other  High  Court  judges  to  grant  prohibition  (x). 

The  procedure   in  Admiralty  cases  in  a  County  Court  is  &<x**fore  the 

same  as  in 

regulated  by    Ord.    XXXIX.  of    the    County    Court   Rules,  ordinary 
1903.     In  salvage,  towage,  or  collision  cases  it  may  have  theJlE 
assistance  of  two  nautical  assessors,  but  otherwise  the  case  is 


heard  and  determined  in  the  same  manner  as  any  other  civil 
cause  in  the  County  Court  (y}. 

From  the  County  Court's  decision  an  appeal  lies  to  a  Divi-  Appeals  lie  to 

J  .  .  a  Divisional 

sional  Court  of  the  Probate,  Divorce  and  Admiralty  Division.  c;"urt.""i 
(Ord.  LIX.  r.  4  of  the  Rules  of  the  Supreme  Court.)  The 
County  Courts  Admiralty  Jurisdiction  Act,  1868  (2),  gave  an 
appeal  from  a  final  decree  or  order  in  cases  where  the  amount 
decreed  or  ordered  to  be  due  exceeded  50L;  but  security  for 
•costs  had  first  to  be  given,  and  no  appeal  lay  if  the  parties 
had  agreed  in  writing  that  the  decision  of  the  County  Court 
should  be  final;  in  interlocutory  matters  the  leave  of  the  judge 
to  appeal  was  also  required.  These  provisions  of  the  Act  of 

(0  30  &  31  Viet.  c.  71,  s.  2.  (u)  Ibid,  sects.  6—8. 

(x)  The  Recej.ta,  (1893)  P.  295.  («/)  See  sect.  10. 

(z)  Ibid,  sects.  26—31. 
Y2 
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1868  have  now  to  be  read  with  sect.  120  of  the  County  Courts 
Act,  1888  (a),  which  gives  an  appeal  without  leave  on  a  point 
of  law  or  the  admission  or  rejection  of  evidence,  whatever  the 
amount  involved  may  be;  though  under  this  Act  also  no  appeal 
will  lie  if  the  parties  have  agreed  in  writing  that  the  decision 
of  the  County  Court  judge  shall  be  final  (&).  The  effect  of 
this  later  Act  is  to  repeal  the  provisions  of  the  earlier  one  as 
to  appeals  on  points  of  law.  Whether  the  Act  of  1888  applies 
to  appeals  from  interlocutory  orders  is,  perhaps,  still  a  little 
doubtful,  since  a  Divisional  Court  has  held  that  it  does  not,  and 
that  an  appeal  in  interlocutory  matters  only  lies  with  leave  and 
on  security  being  given  (c) ;  but  this  hardly  appears  con- 
sistent with  later  cases  (d),  and  is  certainly  unsupportable  on  at 
any  rate  some  of  the  grounds  relied  on  in  the  judgment.  The 
result  of  the  two  Acts  may  be  summed  up  as  follows:  — 
(1)  From  ft  fl™^  order  on  a  point  of  law  an  appeal  lies  without 
lr;ivr  and  without  security,  whatever  the  amount  involved  may 
be.  (2)  From  an  interlocutory  order  on  a  point  of  law  an 
appeal  lies  without  leave  and  without  security,  whatever  the 
amount  involved  may  be;  but  if  the  Act  of  1888  does  not 
apply,  then  an  appeal  only  lies  with  leave  and  on  security 
being  given  (County  Courts  Admiralty  Jurisdiction  Act, 
1868,  s.  26),  but  leave  may  be  given  whatever  the  amount 
involved  may  be,  since  sect.  31  of  the  last-mentioned  Act  has 
no  application  to  interlocutory  orders  (e) .  (3}  From  a  final 
order  on  a  question  of  fact  an  appeal  lies  without  leave  under 
sect.  2(5  of  the  Act  oL'  18(58,  but  only  it'  tin*  amount  involved 
ezoej  '1-  •'(()/.  and  security  is  given.  (4)  From  an  interlocu- 
tory ordiT  on  a  question  of  fact  an  appeal  lies  with  leave  and 
on  security  being  given,  whatever  the  amount  involved  may 
be  (/).  There  is,  however,  in  no  case  an  appeal  if  the  parties 
have  previously  agreed  in  writing  that  the  decision  shall  be 
final.  It  may  be  added  that  an  order  dismissing  an  application 

(a)  51  &  52  Viet.  c.  43. 

(&)  County  Courts  Act,  1888  (51  &  52  Viet.  c.  43). 

(c)  The  Cashmere  (1890),  15  P.  D.  121. 

(d)  The  Eden,  (1892)  P.  67  ;  The  Delano,  (1895)  P.  40. 

(e)  The  Alert  (1894),  72  L.  T.  124  ;  The  Cashmere,  ubi  supra. 
(/)  The  Altrt,  ubi  supra. 
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for  costs  is  a  final  order  within  the  meaning  of  sect.  26,  and 
no  leave  to  appeal  is,  from  any  point  of  view,  required  (g) . 
The  judgment  of  the  Divisional  Court  on  appeal  is  final  unless 
the  judgment  is  "altered,"  in  which  case  there  is  an  appeal 
;is  of  right  (A).  If  no  note  of  the  evidence  has  been  taken 
in  the  County  Court,  the  Divisional  Court  can  examine  wit- 
nesses (i).  If  a  case  arise  within  the  jurisdiction  of  the  Cinque 
Ports,  the  cause  may  be  transferred  by  the  County  Court,  and 
an  appeal  may  be  made  to  the  Court  of  Admiralty  of  the 
Cinque  Ports  in  lieu  of  the  Admiralty  Division  (Jt) . 

Where  the  action  has  been  heard  with  the  assistance  of 
nautical  assessors,  Elder  Brethren  of  the  Trinity  House  will 
be  summoned  to  assist  on  the  hearing  of  the  appeal,  if  either 
party  require  it  and  the  Court  think  it  necessary  or  desirable  (Z). 

All  proceedings  are  to  be  taken  in  the  County  Court  of  the  I?  which 
district  in  which  the  res  is  at  the  com,mftr"ft™fl"fr  fhprenf  •  Jin  ceeding8are 
other  cases  in  the  Court  of  the  district  where  the  owner  of  the  <»  be  taken. 
vessel  or  his  agent  resides,  or  (if  this  rule  cannot  be  acted  on) 
in  such  County  Court  as  general  orders  direct:  but  pjarties  may 
by  agreement  in  writing  select  their  own  County  Court  (m). 

The  power  of  the  County  Court  to  order  an  arrest  of  the  res  Power  to 
otherwise  than  in  execution  is  limited.     It  has  only  power  to  of  rw." 
order   such   arrest  if    satisfied  that  the  res  will  probably  be 
removed  out  of  the  jurisdiction  oL'  the  Court   In- fore  th«-  plain- 
tiff's claim  is  satisfied  (ri).     Under  sect.  23  it  has  power  to 
issue  and  execute  process,  subject  to  a  right  of  the  owner  of 
the  res,  on  giving  security  for  costs,  to  have  a  sale  of  the  res 
carried  out  in  the  Admiralty  Division. 

(g)  The  Vulcan,  (1898)  P.  222. 

(A)  36  &  37  Viet.  c.  66,  a.  45;  38  &  39  Viet.  c.  50 ;  51  &  52  Viet.  c.  43 ; 
The  Dart,  (1893)  P.  33. 

(t)  The  Crescent,  62  L.  J.  P.  63. 
(&)  31  &  32  Viet.  c.  71,  s.  33. 
(I)  51  &  52  Viet.  c.  43,  s.  125. 
(m)  31  &  32  Viet.  c.  71,  s.  21. 
(n)  Ibid.  sect.  22. 
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CHAPTER  III. 

OTHER  INFERIOR  COURTS. 


I.— The  City  of  London  Court. 

THIS  is  to  all  intents  and  purposes  a  County  Court,  and  has 
the  like  jurisdiction  (a). 

II. — The  Court  of  Passage  at  Liverpool. 

Jurisdiction          ijiys  court  has   within  its  local  limits,  the  same  Admiralty 

is  the  same  as    ...  ' 

County  Court,  jurisdiction  as  a  County  Court  (o). 


Their  juris- 
diction. 


(i.)  As  to 
damage. 


III. — Justices  of  the  Peace. 

Justices  of  the  peace  have  jurisdiction  in  certain  cases  of 
damage  and  wages. 

By  the  Harbours  Clauses  Act,  1847  (c),  two  justices  may 
determine  claims  for  injury  done  by  a  vessel  or  float  of  timber 
to  a  harbour,  dock,  pier,  or  quay,  where  the  amount  claimed 
Hoes  not  exceed  501.  They  may  cause  the  vessel  to  be  dis- 
trainecTand  detained  till  the  damages  and  costs  have  been  paid . 


(U.)  AflJts?  As  to  wages  due  to  seamen  and  apprentices,  the  justices  have 

power  to  enforce  claims  for  them  not  exceeding  501. ,  and  their 
decision  is  final  (d}.  Claims  for  wages  under  501.  must,  in 

-^^  most  cases,  be  preferred  before  justices,  for  no  claim  for  wages 

(a)  31  &  32  Viet.  c.  71,  s.  2. 
(&)  Ibid.  s.  25. 

(c)  10  &  11  Viet.  c.  27,  ss.  74,  75. 

(d)  Merchant  Shipping  Act,  1894  (57  &  58  Viet,  c.  60),  s.  164. 
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under  that  amount  can  be  heard  by  a  Superior  Court  unless 

(1)  the  owner  of  the  ship  be  bankrupt;  or  (2)  the  ship  be  under  -.""P1 '" 

<«^^^MMM^MMMMMHM^B^MMM«M»^^MMMM^MMMMi^^M**  I'* 'Till  111      C&0O8* 

arrest  or  sold  by  the  authority  of  the  Court;  or  (3)  the  justices  vh.-n  appli-' 
refer  the  case  to  that  Court;  or  (4)  neither  the  owner  nor  the  <•*«>'«»  «">»*• 

v •    J  1 '-          madetothe 

master  resides  within  twenty  miles  of  the  place  where  the  High  Court, 
seaman  is  put  ashore  (c).  Claims  for  wages  must  be  made  to 
the  justices  within  six  months  after  the  cause  of  action  arises, 
or  if  both  or  either  of  the  parties  are  out  of  the  United  King- 
dom, within  two  months  after  they  both  arrive  (/) .  Justices 
may  also  rescind  a  contract  between  owner  or  master  and 
seaman  (g) . 

The  justices  before  whom  the  claim  should  be  brought  are  Before  what 
those  acting  in  or  near  the  place  where  the  service  is  ter-  should  be 
minated,  or  at  which  the  seaman  is  discharged,  or  at  which  the  hrousht- 
person  on  whom  the  claim  is  made  resides  (/«•) . 

The  agreement  under  which  a  sailor  receives  wages  may 
stipulate  that  part  of  his  wages  shall,  during  his  absence,  be 
payable  to  specified  persons,  e.g.,  his  wife,  father,  mother, 
grandfather,  grandmother,  child,  grandchild,  brother,  or  sister, 
or  to  a  savings  bank  (i) .  These  payments  are  generally  made 
by  allotment  notes;  and  allotment  notes  apparently,  whatever 
their  amount,  may  be  sued  on  before  justices  in  the  same 

«wvv^^MMWMIMMMV^^BMl""M'BmM^MMM^^^^^M^M^M^^*MMMM^M^MMMMH^^HB^^MHWMMH^H^M^^HM^MMBHHi^^pMV 

manner  in  which  seamen  may  sue  for  wages  not  exceeding 
50 Z.  (fc).  All  that  the  claimant  need  show  is  his  or  her  identity. 
That  the  seaman  is  earning  his  wages  will  be  presumed  unless 
evidence  is  given  to  the  contrary,  e.g.,  it  is  proved  he  has  left 
his  ship  or  otherwise  ceased  to  be  entitled  to  the  wages  out  of 
which  the  allotment  is  to  be  paid.  But  the  wife  of  a  seaman 
who  deserts  her  children,  or  misconducts  herself  so  as  to  be 
undeserving  of  support  from  her  husband,  forfeits  all  right  to 
further  payment  of  any  allotment  of  his  wages  made  in  her 
favour  (fc) . 

(f)  Merchant  Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  8.  165. 
(/)  Ibid.  s.  683. 
(<7)  Ibid.  s.  168. 
(A)  Ibid.  s.  164. 
(f)  Ibid.  sa.  140,  141. 
fr    Ibid.  s.  143. 
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.lun-.lictioii 
same  as   Iliuh 
Court   within 
local  limits. 


Appeals. 


Jurisdiction 
5  local  ahd 
limited. 


Appeals. 


Money  advanced  for  the  relief,  &c.  of  seamen  left  abroad, 
and  expenses  paid  by  a  consul  on  behalf  of  a  sailor  sick  or 
injured,  may  also  be  recovered  before  justices  (Z). 

IV. — The  Court  of  the  Admiral  of  the  Cinque  Ports. 

The  Cinque  Ports  form  a  district  including  Dover,  Sand- 
wich, Romney,  Hastings,  and  Hythe,  the  two  ancient  towns  of 
Winchelsea  and  Rye,  and  their  members.  Within  its  local 
limits  the  Court  has  the  same  jurisdiction  as  the  Admiralty 
Division,  and  concurrently  therewith.  It  is  regulated  by  rules 
of  its  own  similar  for  the  most  part  to  the  rules  in  force  in 
Admiralty  matters  in  the  High  Court.  It  may  also  entertain 
appeals  from  County  Courts  within  the  local  limits  (ni},  and 
from  the  commissioners  within  the  Cinque  Ports  on  a  salvage 
award  (n) . 

This  Court  is  not  an  inferior  Court  in  the  sense  of  being 
subordinate  to  the  High  Court,  and  appeals,  therefore,  lie  to  the 
Privy  Council. 

V. — The  Commissioners  within  the  Cinque  Ports. 

These  commissioners  consist  of  three  persons  in  each  of  the 
Cinque  Ports  and  two  ancient  towns  appointed  by*  the  Lord 
Warden  of  the  Cinque  Ports  (n).  Their  jurisdiction  extends 
from  Seaford  to  Brightlingsea,  including  the  Coast  of  Sussex, 
Kent,  and  Essex  between  these  places,  but  not  including  any 
part  of  the  mouth  of  the  Thames  above  Sheppey.  Their  duties 
are  to  determine  certain  disputes  as  to  salvage  and  pilotage. 

An  appeal  lies  to  the  Court  of  the  Admiral  of  the  Cinque 
Ports,  or,  alternatively,  to  the  Admiralty  Division  (o) .  The 
party  appealing  must  elect  within  eight  days  after  award  to 
which  Court  he  will  appeal,  and  proceed  within  twenty 

(/)  Merchant  Shipping  Act,  1906  (6  Edw.  7,  c.  48),  ss.  35,  42. 
(TO)  31  &  32  Viet.  c.  71,  s.  33. 
(»)  1  &  2  Geo.  4,  c.  76,  s.  4. 
(o)  Judicature  Act,  1873. 
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days  (p) .  If  the  appeal  be  to  the  Court  of  the  Admiral  of 
the  Cinque  Ports  there  is  no  further  right  of  appeal,  and, 
although  the  point  is  not  free  from  doubt,  this  appears  also  to 
be  tho  case  where  the  appeal  is  to  the  Admiralty  Division  of 
the  High  Court. 

VI. — The  Royal  Courts  of  Jersey  and  Guernsey. 

These  Courts  have  jurisdiction  over  all  Admiralty  matters  Jurisdiction 
arising  within  their  local  limits .   The  j  urisdiction  of  the  Court  unlimited, 
of    Jersey   extends   to   six    miles    beyond    low-water   mark. 
Appeals  lie  to  the  Privy  Council  (q) . 

VII. — The  Admiralty  Court  of  the  Isle  of  Man. 

This  Court  has  within  its  limits  a  jurisdiction  co-extensive  Ju™di^on 
with  that  of  the  Admiralty  Division.     An  appeal  lies  to  the  unlimited. 
Privy  Council  (q) . 

(p)  1  &  2  Geo.  4,  c.  76,  s.  4. 
(?)  3  &  4  Will.  4,  c.  41. 
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Wfillt  It  18. 


CHAPTER    IV. 

MARITIME  LIEN. 

ACTIONS  in  the  Admiralty  Division  are  either  actions  in  rent 
or  actions  in  personam.  The  former  of  these  require  careful 
consideration;  actions  in  personam  do  not  for  the  most  part 
present  any  striking  difference  in  their  characteristics  from 
ordinary  actions  at  common  law. 

Action  in  rem,  Actions  in  rem  are  actions  in  which  the  plaintiff  proceeds 
against  the  property  in  relation  to  which  the  claim  has  arisen 
or  against  the  proceeds  thereof  when  in  Court,  and  in  which 
he  has  a  right,  if  successful,  to  have  his  claim  satisfied  out  of 
such  property  or  proceeds.  The  provisions  of  the  Public  Au- 
thorities Protection  Act,  1893,  do  not  apply  to  such  actions, 
which  need  not,  therefore,  be  brought  within  six  months,  even 
if  the  res  is  the  property  of  a  public  authority  (a).  They  are 
brought  for  the  purpose  of  enforcing  (1)  a  claim  which  forms 
a  lien  on  a  ship  or  cargo,  or  (2)  a  claim  which,  though  not  con- 
ferring1 a  lien,  attaches  to  the  res  when  a  Btyft  fpr  enforcing  it 
has  been  instituted,  and  enables  the  Court  to  order  an  arrest 
of  the  ship  (6).  Thus,  an  action  in  rem  may  be  brought  to- 
enforce  a  claim  for  towage  services,  for  repairs  done  to  the 
ship,  and  in  certain  cases  for  necessaries  supplied  to  her,  by 
virtue  of  the  Admiralty  Court  Act,  1840,  s.  6,  and  the  Ad- 
miralty Court  Act,  1861,  ss.  4,  5  (c),  but  these  claims  do  not 
confer  a  maritime  lien. 


For  what 

purpose 

brought. 


What  is  a 

maritime 

iTen 


A  maritime  lien  has  been  defined  as  a  "privileged  claim 
upon  a  thing  in  respect  of  service  done  to  it,  or  injury  caused 
by  it,  to  be  carried  into  effect  by  legal  process"  (flf). 

(a)  The  Burns,  (1907)  P.  137. 
(6)  24  Viet.  c.  10,  s.  35. 

(c)  3  &  4  Viet.  c.  65 ;  24  Viet.  c.  10. 

(d)  The  Bold  Buccltuy/i,  1  Moo.  P.  C.  267. 
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The  great  distinction  between  a  claim  which  confers,  and  a 
claim  which  does  not  confer,  a  maritime  lien  is  that  the  former 
attaches  to  the  ship  from  the  moment  when  it  arises^and  can  be 
enforced  against  the  ship1  even  in  the  hands  of  a  purchaser  with- 
out notice;  whereas  the  latter  does  not  attach  until  the  ship 
has  actually  been  arrested  in  the  action,  and  is  therefore  lost 
so  far  as  the  ship  is  concerned  if  she  has  changed  hands  before 
the  arrest  is  effected,  and  where  a  ship  which  could  have  been 
sued  in  rem  has  been  sold  before  her  arrest,  there  is  no  right 
of  action  in  rem  against  the  proceeds  of  sale  (e).  It  would 
seem  that  where  the  Court  has  inherent  jurisdiction  to  enter- 
tain proceedings  in  rem  a  maritime  lien  is  implied,  but  that 
where  the  right  to  entertain  proceedings  in  rem  is  only  con- 
ferred by  statute  it  may  happen  that  a  maritime  lien  is  not 
conferred  at  the  same  time. 

A  maxitimc  lien  diil'ors  from  an  ordinary  lien  at  common  Peculiarities 
law,  and  more  nearly  resembles  an  equitable  lien.     For  while  \ie** 
a  common  law  lien  is  the  right  of  a  person  who  is  in  the  posses- 
sion of  chattels  belonging  to  another  to  retain  them  until  some 
claim  he  has  on  the  owner  is  satisfied,  a  maritime  lien  does  not  (*•)  iLdoflfl 

11  ,  •  i>     i  i  i        not  depend  on 

depend  upon  the  claimant  s  possession  of  the  res,  but  attaches  possession. 
to  the  res  in  whosesoever  possession  it  may  be,  and  into  whose- 
soever possession  it  may  pass.     Thus,  when  a  ship  has  by  her  ui.)  Prevails 
own  neglect  caused  damage  by  collision,  a  lien  for  damages         ^^ 
will  attach  to  her  and  affect  her  even  after  she  has  been  trans-  without 
ferred  to  a  purchaser  without  notice  of  the  collision  or  the 
claim  for  damages  (/) . 

As  it  differs  from  a  common  law  lien  in  that  it  does  not 
depend  upon  possession,  and  from  an  equitable  lien  in  binding 
even  a  purchaser  without  notice,  so  it  resembles  them  in  that  it 
gives  to  the  person  entitled  to  the  lien  no  right  to  sell  the  re&; 
for  the  only  way  in  which  he  can  avail  himself  of  his  lien  is 
to  apply  to  a  tfeurt  possessing  Admiralty  jurisdiction^  which  in 
execution  of  its  powers  may  take  possession  of  the  res,  and, 
after  inquiry  into  the  merits  of  the  case  and  the  validity  of 

(e)  The  Optima,  74  L.  J.  P.  94. 

(/)  The  Bold  Buecleugh,  7  Moo.  P.  C.  267. 
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in 

~of 

which  a 
maritime 
lien  attaches. 


on 


the  claim  to  lien,  may  order  the  res  to  be  sold  and  the  claimant 
to  be  satisfied  out  of  the  proceeds  of  the  sale. 

The  claims  which  generally  give  rise  to  liens  are  — 

(i.)  Seaman's  wages  (a}. 

(ii.)  MjisJtej1^s-ji[a^ss»_ 

account  of  the  ship  (h)  ;  but  a  master  has  no  mari- 
time lien  in  respect  of  disbursements  made  by  him 
for  which  he  has  no  authority  to  pledge  the  ship- 
owner's credit  (i),  unless  the  owners  have  impliedly 
authorized  the  vessel  to  be  subjected  to  claims  in- 
volving a  maritime  lien,  as,  e.g.,  by  placing  those 
who  actually  employ  the  master  in  the  position  of 
mortgagees  in  possession  (fc)  . 

[iii.)  Salvage  (I). 

(iv  .  )  Bottomry  and  respondentia  (m)  . 
(v.)  Damage  by  collision  (n}. 


Maritime  lien  has  its  root  in  the  personal  liability  of  the 
owner,  and  as  a  rule,  therefore,  unless  the  owner  is  personally 
liable,  no  lien  arises  .  Thus,  no  maritime  lien  arises  where  the 
damage  is  caused  by  the  wrongful  act  of  the  master  or  crew, 
not  .within  the  scope  of  their  authority,  causing  damage  to 
another  ship  (p),  and  there  is  no  lien  for  disbursements  im- 
properly incurred  by  the  master,  for  which  he  alone  is  there- 
fore personally  responsible  (5)  .  But  there  are  some  excep- 
tions to  this  general  rule.  Thus,  wages  of  a  master  and  crew 
are  made  the  subject  of  a  lien  by  the  Merchant  Shipping  Act, 

(g)  The  Neptune,  1  Hagg.  238. 

•(A)  Merchant  Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  s.  167. 
(i)  The  Castlegate,  (1893)  A.  C.  38. 

(k)  The  Orienta,  (1895)  P.  49  ;  The  Ripon  City,  (1897)  P.  226. 
(/)  Eleanora  Charlotta,  1  Hagg.  156  ;  57  &  58  Viet.  c.  60,  s.  546. 
(m)  The  Tobago,  5  Rob.  218  ;   Cargo  ex  Sultan  (1859),  Swa.  504. 
(n)  The  Bold  Buccleugh,  7  Moo.  P.  C.  267. 
(o)  Ross  v.  Walker,  2  Wils.  264. 
(p)  Currie  v.  McKnigld,  (1897)  A.  C.  97. 
(</)  The  Castlenate,  (1893)  A.  C.  38  ;    The  Orienta,  (1895)  P.  49. 
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1894  (r),  irrespective  of  any  personal  obligation  on  the  part 
of  the  owner  (s) .  Bottomry  is  another  exception,  the  owner's 
personal  liability  being  there  excluded  by  express  contract; 
and  finally  a  maritime  lien  may  be  acquired  against  the  res  not 
directly  through  the  act  of  the  owner  or  his  servants,  but  in- 
directly through  the  act  of  persons  deriving  their  authority 
from  the  owner.  Thus,  owners  who  have  handed  their  vessel 
over  to  charterers,  and  mortgagees  who  have  allowed  the  mort- 
gagors to  remain  in  possession,  may  find  their  property  sub- 
jected to  a  maritime  lien,  though  they  themselves  are  under 
no  personal  liability  (£). 

What  constitutes  the  res  to  which  the  lien  will  attach?  The  Tbf  '' >*« " 
ship  itself,  of  course,  is  the  most  important  property  which  is  ship  and 
affected  by  the  claim,  and  the  lien  will  extend  to  all  parts  of  * 


the  ship,  so  that  if  she  is  wrecked  and  broken  to  pieces,  the 
lien  will  attach  to  the  pieces  (u) .  Thus  the  lien  will  cover 
the  sails  and  rigging  of  the  ship,  and  not  only  these,  but  lines 
and  nets  in  a  fishing  boat,  these  being  considered  appurten- 
ances of  such  a  boat  (a;) .  Again,  the  ship  will  be  answerable  Lien  will 
to  its  full  value  at  the  time  of  the  judgment  of  the  Court  au-  improye- 
thenticating  the  lien,  not  merely  to  its  value  at  the  time  when 
the  claim  on  which  the  lien  is  founded  arose:  so  that,  if  the 
owner  of  the  ship  adds  to  it,  or  repairs  it,  or  otherwise  en- 
hances its  value,  the  lien  will  attach  to  the  improvements. 
This  statement,  however,  is  subject  to  this  exception:  that  if 
the  value  of  the  ship  is  increased  by  repairs  done  to  the  ship 
by  some  third  person,  who  advances  the  money  for  the  repairs  'M 
bond  fide,  and  without  notice  of  the  lien,  on  the  strength  of  a  a  U 
bottomry  bond,  in  such  a  case  that  third  person  will  have  a  * 
lien  on  the  ship  which  will  be  preferred  to  that  of  the  claimant  ' 
of  the  prior  lien;  that  is  to  say,  the  lien  will  not  affect  the  im- 
provements effected  by  the  holder  of  the  bottomry  bond.  Thus, 

(r)  57  &  58  Viet.  c.  60. 
(«)  The  Edivin,  B.  &  L.  281. 

(t)  The  Ripon  City,  (1897)  P.  226,  at  pp.  244,  245,  where  the  cases  are 
reviewed. 

(u)  The  Alexander,  \  Dods.  282. 
(x]  The  Dundte,  1  Hagg.  124. 
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Illustration  of  where  A.  claimed  a  lien  for  damage  done  by  B.'s  ship,  and 
B.'s  ship  had  been  repaired  with  moneys  advanced  on  a  bot- 
tomry bond  by  C.,  it  was  held  that  A.  was  only  entitled  to 
compensation  to  the  value  of  the  ship  before  the  repairs  were 
commenced,  and  of  such  subsequent  accretions  to  that  value  as 
had  arisen  from  the  repairs  effected  at  the  expense  of  the 
owner,  but  not  from  such  accretions  as  had  arisen  from  repairs 
subsequently  done  at  the  expense  of  C.  (?/). 


Lion  will 
attach  to 
freight : 


Further,  the  lien  will  cover  freight  actually  accrued  duo 
from  the  cargo-owner  to  the  ship-owner,  less  proper  deductions, 
such  as  a  sum  in  respect  of  a  part  of  the  voyage  not  com- 
pleted at  the  time  when  the  ship  was  arrested  (2) .  For  the 
purpose  of  enforcing  this  lien  the  cargo  may  be  arrested  and 
the  owner  th'Tehy  compelled  to  pay  what  is  dm-  i'nmi  him 
for  the  carriage  of  the  cargo  (a) . 

Whether  the  cargo  is  subject  to  lien  depends  on  the  nature  of 
t  he  claim  on  which  the  lien  is  founded;  and  even  where  it  does 
attach,  if  the  cargo  has  been  sold,  the  lien  is  gone  unless  the 
cargo  can  be  followed  and  identified ;  in  this  respect  the  lien  on 
the  cargo  differs  from  the  lien  on  the  ship,  which,  as  has  ap- 
peared above,  remains  in  spite  of  the  sale  of  the  ship.  Thus 
the  cargo  is  not  liable  for  damage  caused  by  collision,  even 
though  it  belong  to  the  owner  of  the  vessel  (6).  All  an  owner 
of  cargo  on  board  a  ship  sued  for  collision  has  to  do  is  to  pay 
into  Court  the  freight  due  from  him  to  the  shipowner  (c) . 
Again,  ajseaman  has  no  lien  for  his  wages  on  the  cargo  as  caxgo: 
his  lien  is  on  the  ship  and  on  the  freight  as  appurtenant  thereto, 
and  so  far  as  the  cargo  is  subject  to  freight  he  may  attach  it 
as  security  for  the  freight  that  may  be  due  (d) . 

But  the  cargo  is  subject  to  the  lien  which  arises  from  salvage 
services  by  which  the  cargo  is  salved.  Where  there  is  salvage  of 

(y)  The  Aline,  1  W.  Rob.  232. 

(z)  The  Dowthorpe,  2  W.  Rob.  73  ;   The  Leo,  Lush.  444. 

(«)   The  Leo,  ubi  supra. 

(b)  The  Victor,  Lush.  72. 

(c)  The  Leo,  ubi  supra. 

(rf)  The  Lady  Durham,  2  Hagg.  200 ;   Tht  Riybij  Grove,  2  W.  Rob.  260. 
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life,  a  lien  is  imposed  on  the  cargo  as  well  as  the  ship,  but  such 
liability  on  the  part  of  the  cargo-owners  is  limited  to  the  value 
of  the  cargo  recovered,  if  any  be  recovered  (e).  If  no  cargo  is 
saved,  the  cargo-owners  will  not  have  to  contribute  to  the  life 
salvage  remuneration. 

A  respondentia  bond  expressly  hypothecates  the  cargo,  so  that  Rf»pondent\a. 
a  lien  attaches  in  this  case  (/)  . 


As  to  the  time  when  a  lien  arises,  this  depends  on  the  nature 
of  the  claim  which  is  the  foundation  of  the  lien.     Generally  ™&uee  Of 
speaking,  it  attaches  immediately  upon  the  coming  into  exist-  action- 
ence  of  the  cause  of  action.     Thus,  the  lien  for  damage  done 
by  a  ship  attaches  to  her  as  soon  as  the  damage  is  done. 

A  maritime  lien  having  once  attached,  it  will  not,  as  before  Change  of 
pointed  out,  be  rendered  ineffective  by  a  change  in  ownership  ^"ellotlp 
•of  the  res,  for  it  travels  with  the  ship  into  whatsoever  hands  atfect  a  lien  ; 
she  may  fall;  and  the  defence  of  a  bond  fide  purchase  without 
notice  of  the  lien  is  of  no  avail  (g}.     But  a  purchaser  of  a  except  in  the 
ship,  though  he  takes  it  subject  to  any  lien  which  may  affect  ,,^',,,",1  r 
it,  will  not  always  be  answerable  as  far  as  the  original  owner 
might  have  been:  for  while  the  original  owner  is  responsible, 
not  only  to  the  value  of  the  ship,  but  also  to  the  value  of  the 
freight  already  due,  the  new  owner  is  not  responsible  to  the 
value  of  such  freight,  for  it  is  considered  unjust  that  he  should 
be  expected  to  be  bound  in  regard  to  freight  which  the  previous 
owner  may  have  received  (h}  . 

The  lien  may  be  lost  or  destroyed  in  several  ways.  Naturally,  Lien  may  be 
if  the  ship  or  res  is  destroyed  the  lien  perishes  with  it.    Again,    • 
it  may  be  extinguished  by  payment  of  the  claim,  either  by  cash  ^Jjjf^'f 
•or  bill  (i),  or  by  bail  given  in  Court  to  an  action  instituted  £*L. 
to  enforce  it  (fc)  .    It  will  also  be  extinguished  by  the  sale  of  the  (ii.)  By  p»y- 

'.'.:•  !.'. 

(e)   Cargo  <-x  Nchiller,  '1  P.  D.  145.  m.)  By  bail. 

(/)  The  (iratitudine,  3  C.  Rob.  240. 

(</)  The  Bold  Buccleiujh,  7  Moo.  P.  C.  '267. 

(h)  The  MrlloiKi.  6  No.  Ca.  73. 

(i)  T/i>-  \Villiani  Money,  '2  Hugg.  I'M. 

(k)  The  Ckristiantborg,  10  P.  I).  HI  ;   Tin-  M>i,ntlieim,  (1897)  P.  13. 
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tto 


ship  under  the  authority  of  a  competent  Court,  but  not  by 
a  voluntary  sale  (I) :  and,  according  to  some,  so  far  as  the  cargo- 
is  concerned,  by  sale  of  the  cargo  not  under  the  order  of  the 
Court,  but  this  is  doubtful  unless  the  sale  is  in  market  overt. 
If  the  lien  arises  out  of  a  bottomry  bond  it  must  be  enforced 
with  especial  diligence,  and  will  only  be  enforced  if  of  recent 
origin.  And  even  if  the  claimant  agrees  to  postpone  the  pay- 
ment of  the  bond  till  the  end  of  the  following  voyage,  retain- 
ing his  lien  meantime,  this  agreement  will  be  ineffectual  to 
keep  the  lien  afoot  (m) .  The  claimant,  too,  may  forfeit  his 
lien  by  laches,  i.e.  by  want  of  due  diligence  in  enforcing  his 
claim.  But  mere  delay  is  not  laches,  unless  the  interests  of 
third  parties  are  thereby  injuriously  affected  (ri). 

It  sometimes  happens  that  there  are  several  persons  who  each 
claim  a  lien  in  respect  of  the  same  ship  or  res,  which  is  not  suffi- 
cient to  satisfy  all  the  claims.  The  question  then  arises,  in 
what  order  are  the  claims  to  be  paid?  If  the  claims  are  of  a 
similar  nature,  the  question  of  priority  depends  upon  the  nature 
of  the  claim. 

If  the  claims  arise  ex  delicto  (i.e.  are  claims  for  damage  by 
collision),  they  rank  in  the  order  of  attachment  (o). 

If  the  claims  arise  ex  eontractu  (e.g.  wages'),  or  quasi  ex  con- 


in^ranTin  ^rac^u  (v^z •  salvage),  then  they  must  be  paid  in   the   inverse 


order  of  their  attachment.  Thus,  if  two  holders  of  two  separate 
bottomry  bonds  claim  liens,  the  lien  of  the  person  to  whom  the 
later  bond  was  given  will  have  preference  to  the  one  to  Avhom 
the  earlier  bond  was  given  (p) .  Similarly,  if  salvage  services 
have  been  rendered  on  two  separate  occasions  by  two  different 
persons,  the  services  last  rendered  will  obtain  priority;  sub- 


Order  in 

which  liens 
attach. 


en  of 


(l)  The  Sold  Uuccleugh,  ubi  supru  ;  The  Charles  Amelia,  L.  E.  2  Add. 
&  Ecc.  330. 

(m)  The  Royal  Arch,  Swa.  269,  284. 

(n)  The  Bold  Buccleuyh,  ubi  supra;  The  Kong  May  IMS,  (1891)  P.  223. 

(o)  The  Hope,  1  Asp.  563. 

(p)  The  Eliza,  3  Hagg.  87 ;  and  se  •  The  I't-ntas,  (1901)  P.  304  at 
pp.  312,  313. 
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ject  to  the  statutory  rule,  that  salvage  of  life  has  preference 
over  all  other  salvage  (g) . 

And  if  salvage  services  are  rendered  to  a  ship  and  subse-  but  if  ex 
quently  further  salvage  services  are  rcndored  by  a  second  set 
of  salvors,  after  which  damage  is  caused  by  the  ship,  the  claim  ^attachment.  | 
in  respect  of  the  damage  must  be  paid  first,  and  then  that  for       y^ 
the  salvage  services  last  rendered,  the  prior  salvage  services 
ranking  last  of  all  (r) . 

If  the  claims  are  not  of  the  same  nature,  then  claims  car 
delicto  rank  first,  and  then  come  claims  ex  eontractu  or  quasi 
ex  contractu,  which  are  as  a  rule  all  esteemed  equal  and  co- 
ordinate .  Certain  claims,  however,  generally  obtain  priori t  \ . 
and  the  question  as  to  how  far  this  is  the  case  is  one  of  much 
difficulty.  It  would  seem,  however,  that  the  following  is 
roughly  the  order  in  which  they  rank:  — 

I. — -Claims  for  Damage  by  Collision. 

These  apparently  Jiave  priority_over  all  otherjicns,  whether  (JO  Damage 
the  latter  attached  before  the  collision  or  subsequently.    Thus, 
they    have   priority    over   mortgages  (s),    prior    bottomry  (t), 
wages  (w),  and  salvage  (a?). 

It  was  formerly  doubted  whether  a  claim  for  salvage  services  A  doubtful 
rendered  after  the  date  of  a  collision  caused  by  the  vessel  salved 
would  rank  before  the  claim  for  damages;  for  if  the  salvage 
services  had  not  been  rendered,  the  res  might  have  perished, 
and  it  is  by  the  efforts  of  the  salvors  that  the  ship  is  preserved, 
and  a  res  thus  made  available  for  the  claim  of  the  parties  suffer- 
ing the  damage  by  collision  (y}.  But  it  is  now  settled  that 

(7)  57  &  58  Viet.  c.  60,  s.  544. 

(r)  The  Veritns,  ubi  supra. 

(«)  The  Bold  Buccleugh,  1  Moo.  P.  C.  2G7. 

(*)   The  Aline,  1  W.  Rob.  111. 

(tt)  The  Linda  Flor,  Swa.  309 ;  The  Elin,  8  P.  D.  39 ;  The  Benares, 
7  N.  C.  50. 

(x)  The  Veritas,  ubi  supra. 

(y)  Cargo  ex  Galam,  Br.  &  L.  181 ;  Att.-Gen.  v.  Nortted,  3  Price,  13G  ; 
The  Ge.org,  1  Asp.  M.  C.  470. 

C. —  T.D.&A.  2 
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Why  damage 
clairnsTfave 
priority  over 
wages. 


claims  for  collision  take  precedence  even  of  subsequent  salvage 
since  the  claim  ex  delicto  involves  no  option  in  the  sufferer, 
while  the  salvors  in  voluntarily  rendering  services  incur  the 
risk  of  subsequent  claims  attaching  (z) .  If  a  bottomry 
bond,  however,  is  given  to  secure  money  advanced  for  repairs 
subsequently  to  the  ship  being  damaged,  although  the  claim 
of  the  holder  gives  way  to  the  claim  for  damage  done  in  the 
collision  to  the  other  ship,  the  maritime  lien  for  damages  ap- 
pears not,  as  against  the  holder  of  the  bottomry  bond,  to  extend 
to  the  accretion  to  the  ship's  value  arising  from  such  repairs  (a), 
and  the  Thames  Conservators'  statutory  claim  for  the  expense 
of^raising  a  wreck  takes  precedence  over  a  claim  for  collision 
which  has  already  attached  (6). 

Where  the  ship  is  a  foreign  one,  claims  for  damage  have 
priority  over  claims  for  wages  earned  before  the  date  of  the 
collision;  for  the  additional  reason  to  the  general  principle 
which  gives  priority  to  claims  ex  delicto,  that  in  such  a  case  the 
claim  for  damages  is  limited  to  the  res,  while  the  seamen  have 
a  remedy  in  personam  as  well  as  in  rem  (c) .  It  was  held  in 
The  Elin  (d}  that  such  claims  had  priority  over  wages  earned 
by  the  seamen  subsequently  to  the  collision. 


(ii.)  Claims 
for  wayes 
come  next. 

The  reason 
thereof. 


II. — Claims  for  Wages  by  Seamen. 

These  claims  obtain  priority  over  liens  in  respect  of  salvage 
and  pilotage  services  rendered  before  the  time  when  the  wages 
were  earned  (e),  for  the  seamen's  services  ensure  the  eventual 
value  of  all  services  previously  rendered.  But  wages  will  not 
have  priority  over  subsequent  salvage  or  pilotage  (/),  or  damage 
by  a  collision  (g) .  Wages  have  also  priority  over  bottomry 
bonds,  whether  these  were  given  before  or  after  the  datS  when 


r 


(2)  The  Veritas,  ubi  supra. 
(a)  The  Aline,  1  W.  Bob.  118. 
(6)  The  Sea  Spray.  (1907)  P.  133. 

(c)  The  Linda  Flor,  Swa.  Ad.  309. 

(d)  The  Elin,  8  P.  D.  129. 

(e)  The  Selina,  2  N.  0.  18. 

(/)  The  Guataf,  Lush.  506  ;  The  Stlfna,  uli  supra. 

(g)  The  Linda  Flor,  Swa.  Ad.  309  ;  The  Elin,  8  P.  D.  129. 
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the  wages  were  earned  (li)  .     They  also  take  preference  over 
claims  of  a  mortgagee  (i)  . 

III.  —  Claims  for  Wages  and  Disbursements  on  the  Ship's  Account 
by  the  Master. 

These  claims,  however,^  like  seamen's  wages,  do  not  obtain  (ill.)  Claims 
priority  over  subsequent  salvage  (7c).    The  priority  of  the  claim 
is  not  affected  by  the  circumstance  of  the  master  being  part 


owner  (T)  .  But  where  a  master  binds  himself  as  well  as  the  - 
ship  by  a  bottomry  bond,  his  claim  for  wages  will  be  postponed 
to  that  of  the  bondholder  (ra)  .  His  claim,  however,  prevails 
over  that  of  a  mortgagee  (n),  unless  he  has  personally  guaran- 
teed the  payment  of  the  mortgage  debt  to  the  mortgagees  (o). 
Seamen's  wages  are  preferred  to  master's  wages  (p)  .  As  to 
disbursements,  it  is  now  provided  by  the  Merchant  Shipping 
Act,  1894,  that  every  master  and  person  lawfully  acting  as 
master  has  the  same  rights,  liens,  and  remedies  for  the  recovery 
of  disbursements  properly  made  by  him  on  account  of  the  ship 
as  he  possesses  for  the  recovery  of  his  wages.  The  master's 
wages  and  disbursements  take  precedence  over  the  claim  of  the 
mortgagees  of  a  foreign  ship,  even  though,  according  to  the 
foreign  law,  the  mortgagees  would  rank  first  (#)  . 


IV. — Claims  for  Salvage  and  Pjkrfage  Service. 

Claims  for  such  services,  though  they  have  priority  over  the  (ivQ  Claims 
claim  of  the  holder  of  a  bottomry  bond  given  previously  to  the 
services,  will  be  postponed  to  bonds  given  subsequently  to  such 
services,  and  also  to  wages  earned  subsequently  (r) .     Slalvage 
services  by  which  life  is  pre-erved  have  priority  o\vr  ;ill  other 

(/*)  The  Madonna  d'Isdra,  1  Dod.  40  ;  The  Union,  Lush.  128. 
(»')  The  Dunveyan  Castle,  3  Hagg.  331. 
(k)  The  Omtaf,  ubi  supra  ;  The  Mary  Ann,  9  Jur.  94. 
(/)  The  Feronia,  L.  E.  2  Add.  &  Ecc.  65. 

(in}  The  Jonathan  Ooodhue,  Swa.  524  ;  The  Edward  Oliver,  L.  E.  1  Add. 
&  Ecc.  379. 

(»/)  The  Limerick,  3  Asp.  M.  C.  206. 
(0)  The  Sangor  Castle,  8  Asp.  M.  C.  156. 
( p)  The  Solatia,  Lush.  548. 
(?)  The  Tagus,  (1903)  P.  44. 
(r)  The  Selina,  2  N.  C.  18 ;  The  Gustaf,  Lush.  503. 
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(v.}  Claims 

under 

Bottomry, 


i  Hinds  :in.i 
au'iv,  n  it-ills. 


Marshalling 
of  assets. 


salvage  services,  by  virtue  of  sect.  544  of  the  Merchant  Ship- 
ping Act,  1894.  Pilotage  subsequent  to  a  bottomry  bond  takes 
precedence  of  the  bond(s). 

It  seems  somewhat  uncertain,  however,  whether  pilotage 
gives  rise  to  a  maritime  lien  at  the  present  day.  Formerly  the 
pilot  was  reckoned  a  seaman,  and  given  a  lien  for  wages 
accordingly,  but  it  is  doubtful  whether  since  the  Merchant 
Shipping  Act,  1894,  expressly  excluded  him  from  its  definition 
of  "seaman,"  and  enabled  pilotage  dues  to  be  recovered  as 
fines  under  the  Act,  his  lien  still  exists. 

V.  —  Claims  under  Bottomry  and  Respondentia  Bonds  and 
Agreements. 


Claims  I'm-  m-mry  advanced  to  a  foreign  ship  to  pay 
pilotage,  watermen,  light  dues,  and  dock  dues  at  the  port 
of  discharge  take  precedence  over  a  bottomry  bond  given  at 
the  port  of  loading  (£).  Claims  on  bottomry  or  respondents 
will  be  displaced  by  subsequent  salvage  or  pilotage  (w). 

It  cannot  be  said  that  the  above  order  of  precedence  of 
different  claims  is  definitely  fixed. 

The  Admiralty  Division  has  the  power  of  marshalling  assets 
so  as  to  make  a  creditor  who  can  resort  to  two  funds  resort  to 
one  which  is  not  available  to  another  creditor,  so  that  so  far  as 
possible  all  claims  may  be  satisfied  (a?)  ;  and  when  one  creditor 
has  a  claim  against  ship  and  cargo,  and  the  other  creditor 
against  the  cargo  alone,  the  Court  will  direct  the  first  creditor 
to  be  satisfied  out  of  ship  and  freight,  and  the  latter  creditor 
out  of  the  cargo,  thus  securing  a  satisfaction  of  both  debts. 
But  this  principle  is  only  to  be  applied  where  it  can  be  done 
without  violating  other  rules  entitled  to  preferential  observ- 
ance. Thus,  where  the  different  claims  all  arise  under  bot- 
tomry bonds,  some  charging  ship  and  cargo,  and  some  cargo 
alone,  the  Court  will  not  by  marshalling  inf  rings  the  principle 
that  the  cargo  cannot  be  resorted  to  under  a  bottomry  bond 

(«)  The  Constancia,  15  W.  E.  183. 

(t)  The.  St.  Laivrenc.e,  5  P.  D.  250. 

(u)  The  Tobago,  5  C.  Eob.  218  ;  Cargo  ex  Sultan,  Swa.  504. 

(x)  The  Trident,  1  W.  Eob.  34  ;   The  Pritcilla,  Lush.  1. 
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until  ship  and  freight  are  exhausted  (</) .  Thus,  where  a 
master  had  bound  the  ship,  freight  and  cargo,  and  also  him- 
self by  a  bottomry  bond,  and  he  brought  an  action  in  rcm 
for  his  wages,  and  the  holder  of  the  bond  brought  an  action 
against  the  ship,  freight  and  cargo,  the  Court  ordered  the 
master  to  be  paid  out  of  the  proceeds  of  the  ship,  against 
which  alone  his  claim  lay,  and  left  the  bondholder  to  obtain 
payment  from  the  freight  and  the  cargo  (2) .  But  assets  will 
not  be  marshalled  unless  the  two  funds  to  which  one  of  the 

creditors  can  resort  belong  to  the  same  person;  the  Court  will . 

not  marshal  assets  to  the  prejudice  of  third  persons  (a). 
.  Thus,  where  there  were  three  bonds,  the  first  on  ship  and 
freight,  the  second  on  cargo  only,  and  the  third  on  ship  and 
cargo,  the  Court  ordered  the  bonds  to  be  satisfied  out  of  the 
proceeds  of  ship  and  freight  in  the  following  order,  third, 
second,  first  bond  (i.e.  the  inverse  order  of  attachment),  and 
refused  to  order  that  the  third  and  second  bonds  should  be 
satisfied  out  of  cargo,  so  as  to  leave  the  proceeds  of  the  ship 
free  to  satisfy  the  first  bond(fr). 

As  a  rule  maritime  li-u.s  are  mil  as-ignable.     Tin1  ( '"iirl  will.    \~L-mii<-nt 
however,  sometimes  allow  persons  who  have  paid   off  claims  i^*" 
against  a  ship,  to  step  into  the  shoes  of  those  whose  claims  have 
been  paid  off,  though  they  should  first  make  application  to  the 
Court  for  leave  to  do  so;    otherwise,  though    they    will    not 
necessarily  be  debarred  from  getting  the  benefit  of  the  lien  in 
respect  of  the  claim  they  satisfy,  they  make  the  payment  at 
their  own  peril  (c),  and  in  the  Ripon  City  (rf),an  "  irrevocable 
mandate,"  whereby  a  master  of  a  ship  gave  authority  to  third 
persons  to  exercise  his  lien  for  disbursements  for  their  own 

(y)  The  Priscilla,  ubi  sttpra. 

(z)  The  Edward  Oliver,  L.  R.  1  A.  &  E.  379;    The.  Eugenie,  L.  B. 
4  A.  &  E.  123. 

(a)  The  Chioggia.  (1898)  P.  1.  1 

(6)  The  Priscilla,  ubi  supra. 

(c)  The  Kammerhevif  Rosenkrnids,  1  Ilagg.  62 ;    The  Fairhaven,  L.  R. 
1  A.  &  E.  67  ;  The  W.  F.  Sa/ord,  Lush.  69  ;   The  Cornelie  Ifrnricttf,  L.  R. 
1  A.  &  E.  51. 

(d)  The  Ripon  City,  (1897)  P.  226. 
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benefit,   seems  to  have  been  accepted  as  valid  by  the  Court 
without  question. 

Claims  which  At  one  time  it  was  also  considered  that  there  was  a  maritime 
a°iJ|hfame^r  lien  for  necessaries,  on  the  construction  of  sect.  6  of  the  Ad- 
Hen.  miralty  Court  Act,  1840  (e},  but  it  is  now  settled  that  there 

is  noinaritimelMn^Cw^nsoeeBMrMfi  (/)  .      The  right  also  of 
^nienlormen^DSli^^d  to  exist,  being  based  on 
same  section,  it  follows  that  towage  confers  no  maritime 


Claims  for  'building  or  reDainnj?  a  sliio  carrv  no  maritime 
j*^-      -^uiiup  xui    iiiniiiiiir  Uf  imiifliaL£L2.ulK  ^M  j^ufj^^u^if 

lien  (A)  ;  but,  although  such  claim  confers  no  maritime  lion, 
proceedings  in  rem  for  such  claim  can  be  taken,  if  at  the  time 
of  the  institution  of  the  cause  the  ship  or  proceeds  thereof 
are  under  arrest,  and  the  plaintiff  in  such  a  case  from  the  time 
of  the  arrest  has  the  security  of  the  ship  to  look  to.  When, 
therefore,  an  action  was  commenced  against  a  ship  belonging 
to  a  limited  company,  and  the  company  after  a  warrant  of 
arrest  had  been  served  was  ordered  to  be  wound  up,  the  liqui- 
dator had  no  claim  to  the  proceeds  of  the  ship  as  against  the 
plaintiff  in  the  action  (i). 

*\rlA 
on  law        To  be  distinguished  from  a  maritime  lien  is  the  shipwright's 

lien  and  mari-  common  law  posaegBOry  lien  for  work  done  on  a  ship  in  his 
time  hen.         dockyard,  which  two  liens  occasionally  come  into  conflict. 

In  such  a  case  it  is  now  well  settled  that  the  shipwright  must 
not  contend  with  the  Admiralty  marshals,  but  surrender  the 
ship  to  the  officer  of  the  Court,  looking  to  the  Court  to  protect 
him  and  put  him  in  the  same  position  by  enforcing  his  lien, 
as  if  he  still  had  the  ship  in  his  possession.  His  lien  ranks 
after  maritime  liens  attached  to  the  res  before  he  bad^  her  in 
his  yard,  but  before  those  attaching  later  Jr,  . 

(c)  3  &  4  Viet.  c.  65. 
\~  (_f)  The  Heinrich  Biorn.  10  P.  D.  44. 

C<>..  43  Ch.  I).  241. 


__  ( 


)  The  Lyons.  6  Asp.  19ft. 
(i)  The  Cella,  13  P.  D.  82. 
(*)  The  Tergeste,  (1902)  P.  26  ;  The  Gustaf,  Lush.  506;  The  Immacolata 
Concezione,  9  P.  D.  37. 
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CHAPTER  V. 

DAMAGE. 

THE  jurisdiction  of  the  Court  in  cases  of  damage  is  derived 

J  is  partly 

partly  from  common  law  and  partly  from  particular  statutes.       common  law 

and  partly 
statutory. 

Damage  cognizable  by  an  Admiralty  Court  may  be  done  by  Nature  of 

a  ship  (1)  to  another  ship;  ^2)  to  huiuan  hcinys;    '•'>    i<>  \vlnmv-.  |i:"';:'-",,    , 

piers,  &c.;    (4)  to  the  cargo  which  she  is  carrying.  Admiralty 

Court. 

I.  —  Damage  to  Ships. 
There  was  Admiralty  jurisdiction  at  common  law  over  cases  9om™.°°law 

.          *    •  ,  jurisdiction  as 

of  damage  committed  on,  the  high  seas,  but  not  over  damage  to  damage. 

arising  in  the  body  of  a  county  (a)  . 


By  the  Admiralty  Court  Act,  1840  (&),  however,  the  Court 
may  decide  all  claims  for  damage  received  by  a  ship,  and  en- 
force the  payment  thereof,  whether  such  ship  or  vessel  was 
within  the  body  of  a  county,  or  upon  the  high  seas  at  the  >,^^K". 
time  the  damage  was  received.  And  by  the  Admiralty  Court 
Act,  1861  (c),  the  High  Court  of  Admiralty  has  jurisdiction 
over  any  claim  for  damage  done  by  any  ship. 

-!» 

These  sections  empower  the  Court  to  decide-  claims  for  anv  extends  over 

i    -i  11  •   •         i  i  •  <••  foreum  uT 

damage  caused  by  collision  by  a    ship,   whether    foreign   or  well  as  British 
British,  and  whether  the  '  collision   took   place  in  foreign  or  "*"?*• 

(a)  The  Sarah,  Lush.  549  ;   The  Johtinn  Friedericlt,  1  W.  Rob.  35. 

(b)  3  &  4  Viet.  c.  65,  s.  6. 

(r)  24  Viet.  c.  10,  s.  7  (this  section  gives  no  right  of  action  I'M  rem  by 
the  owners  of  the  cargo  against  the  vessel  on  which  it  was  laden  for 
damage  to  such  cargo)  ;  The  Victoria,  12  P.  D.  105. 


344 


THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 


urt 


Damage  by 

i   Pto  fa^'° 
Crown. 


British  waters.  Thus  it  has  power  to  decide  a  claim  for 
damage  arising  out  of  a  collision  between  two  British  ships 
in  foreign  waters  (d),  and  between  two  foreign  ships  in  foreign 
waters  (e).  But  where  damage  is  done  by  a  foreign  ship  on 
the  high  seas,  the  Court  will  not  entertain  the  action  unless 
the  res  is  within  the  jurisdiction  (/). 

The  law  applicable  to  the  case  of  a  collision  between  a  British 
and  foreign  vessel  on  the  high  seas,  in  which  the  latter  ship 
causes  the  damage,  is  the  law  administered  by  the  Court  in 
which  the  action  is  brought,  not  the  lex  loci  of  the  country  to 
which  the  foreign  ship  belongs .  It  is  therefore  no  defence  for 
the  owners  of  the  foreign  vessel  to  say  that  by  the  laws  of  their 
State  they  are  not  liable,  even  if  the  action  be  in  personam 


A  ship  belonging  to  the  British  Crown  cannot  be  made  liable 
and  cannot  be  arrested  (h~.  The  responsibility  attaches  to  the 
actual  wrongdoer,  and  the  commander  is  personally  liable  if 
the  collision  is  attributable  to  his  fault  (i}  .  But  where  such 
a  ship  has  caused  damage  by  collision,  it  is  the  usual  course 
for  the  Lords  of  the  Admiralty  to  instruct  the  Admiralty 
proctor  to  enter  an  appearance  for  the  commander  of  the  ship, 
the  action  being  brought  in  personam  (k)  .  This  immunity 
from  arrest  applies  equally  to  ships  of  war  and  other  public 
vessels  the  property  of  foreign  States,  even  though  employed  in 
trade,  if  the  ship  is  officered  by  officers  commissioned  by  the 
sovereign  of  a  foreign  State  (I).  Mail  ships  also  may  be 
exempt  from  arrest  under  statutory  provision  (m)  . 

(d)  The  Diana,  Lush.  539. 

(e)  The  Courier,  Lush.  541. 

(/)  Re  Smith,  1  P.  D.  300  ;   The  Vivar,  2  P.  D.  29. 
(#)  The  Leon,  6  P.  D.  148. 
(A)  The  Athol,  1  W.  Rob.  374. 
(/)  The  Birkenhead,  3  W.  Rob.  75. 

(&)  The  Volcano,  2  W.  Rob.  337  ;  H.M.8.  Swallow,  Swa.  30  ;  ILM.S. 
Sampareil,  (1900)  P.  267. 

(0   The  Parlement  Beige,  5  P.  D.  197. 
(TJJ)  See  post,  p.  427. 
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Under  sect.  688  of  the  Merchant  Shipping  Act,  1894,  when 
an  injury  has  in  any  part  of  the  world  been  caused  to  any 
-property  (this  will  not  include  injury  to  the  person  (»))  of  his 
Majesty,  or  his  Majesty's  subjects,  by  any  f oreigtt  ahip,  if  such  detained, 
ship  is  found  in  any  port  or  river  of  the  United  Kingdom,  or  fry  order  of 
within    three  miles   of  the  coast,   the  judge  of  any  court  of.  Admiralty :  i+*il\ t 
record^  on  its  being  shown  to  him  by  any  person  applying 
summarily  that  such  injury  was  probably  caused  by  the  mis- 
conduct or  want  of  skill  of  the  master  or  mariners  of  such  ship, 
may  order  the  ship  to  be  detained  till  satisfaction  be  made  in 
respect  of  such  injury,  or  security  be  given  to  abide  the  event 
of  any  action  that  may  be  instituted  in  respect  of  such  injury 
and  for  costs.     And  by  the  same  section,  if  it  appears  that  and,  in . 
before  any  application  as  above  can  be  made  the  foreign  ship  ")Ve^ 
will  have  departed  beyond  the  limits  mentioned,  a   customs  "dioere- 
officer,  or  other  officer,  may  detain  the  ship  till  such  time  as 
will  allow  any  such  application  to  be  made.     In  any  legal 
proceedings  concerning  such  injury,  the  person  giving  security 
for  the  ship  is  to  be  treated  as  the  defendant. 

The  Admiralty  jurisdiction  of  the  Court  over  cases  of  damage  Damage  gives 
extends  to  actions  in  personam  against  the  person  whose  negli-  j^^SF^1 
gence  caused  the  collision  as  well  as  actions  in  rem.    Thus  the  well  aa ?»  rm. 
owner  may,  as  a  rule,  be  sued  in  personam,  since  ho  is  liable  for 
the  negligence  of  his  master  and  crew.     But  a  pilot,  it  seems, 
cannot  be  sued  in  personam  under  the  Admiralty  jurisdiction 
for  damage  caused  by  a  ship  he  is  navigating;  but,  of  course, 
since  the  Judicature  Act  the  Admiralty  Division  would  have 
power  to  entertain  such  an  action  apart  from  its  Admiralty 
jurisdiction  (a).    Ajparty  suffering  loss 


in  rem  concurrently  with  an  action  in  versonam:  but  if  one 
remedy  prove  insufficient,  he  iyaY  have  recourse  to  the  other  (p) .  \ 

The  most  frequently  occurring  cases  of  damage  done  by  a  Collision 

'  ....  i  •  A    between  two 

ship  arc  those  which  arise  out  of  the  collision  of  two  ships.    A  8hip«; 

(/<)  Harris  v.  Owners  of  the  Fraiicuiria,  2  C.  P.  D.  173. 
(o)  JR.  v.  City  of  London  Judge,  (1892)  1  Q.  B.  273 ;   The  Grrimmte,  (1896) 
P.  84. 

( p)  The  Orient,  L.  E.  3  P.  C.  696. 
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t  c°Ui8i°n  between  two  vessels  may  be  paused  by  (i)  inevitable 
)  accident  or  vis  major,  e.g.  a  storm;  (ii)  fault  ot  hoth  ships; 
\  (iii)  fault  of  tne  injured  ship;  C\\}  fault  of  the  injuring  ship'. 

(i)  Vis  Major. 

(i)  Vis  major.  jn  fa^  cage>  ^  neither  vessel  is  to  blame,  and  as  the  ground 
of  liability  is  negligence  or  want  of  skill,  each  vessel  must  boar 
its  own  loss  (g)  . 

(ii)  Fault  of  both  Ships. 

A  collision  may  be  caused  by  the  fault  of  both  vessels;  in 
this  case  the  loss  sustained  by  each  vessel  must  be  apportioned 
between  the  two,  and  the  owner  of  one  of  them  will  be  liable 
for  h.-ilr  tin-  loss  >iN;iiiinl  hy  tin-  other  >  :  hut  in  such  a  case 
it  is  a  rule  that  each  parly  bears  his  own  costs,  both  in  the 
court  of  first  instance  and  the  Court  of  Appeal  (s)  .  Thus, 
if  ship  A.  suffers  1,OOOZ.  damages,  and  ship  B.  2,000/.,  there 
is  a  total  loss  of  3,OOOZ.,  of  which  A.  has  borne  1,OOOZ.  only. 
In  practice  A.  will  pay  B.  500/.,  which  will  make  them  each 
lose  1,500L  ;Now  the  owner  of  ship  B.  ought  to  have  paid 

500Z.,  but  as  the  balance  was  struck  he  has  not  actually  paid 

,  .  ,  . 

anything,  and  therefore  he  cannot  sue  the  underwriters  on  a 

running  down  clause  in  a  policy  whereby  they  agree  to  indem- 
nify him  in  respect  of  any  sums  paid  by  him  for  damage  done 
to  another  vessel  £. 


(ii)  Fault  of 


-^—  —  j.      . 


P^^J^ 

^^ 

,A 
n  I 

s 


~&   ( 


The  rule  as  to  sharing  the  loss  where  both  parties  are  to 
blame  applies  not  only  in  case  of  damage  to  ships,  but  in 
actions  in  •personam  for  damage  for   personal  injuries  sus- 
(#—    taincd  in  a  collision  (M). 

Some  special        There  are  a  few  observations  to  be  made  as  to  the  rule, 
that  where  'both  vessels  are  to  blame  the  damage  will  be  ap- 

(y)  The  Woodrop-Sims,  2  Dod.  83. 

(r)  Tlie_Stoomvart  Maatschappij  Nederland  v.   Peninsular  and  Oriental 

rtitram  Navigation  Co.,  7  App.  Cos.  795. 
v  Ti,r  i;;,ii<.rii<  M  :„.!,,  s  p.  D.  I:;L>;  77,^  ih,-t,,r,  n,;,i.  IL>S. 

(<)  London  Steamship  Owners'  Insurance  Co.  v.  Grampian  Steamship  Co., 
24  Q.  B.  D.  32,  663. 

(M)  Boucher  v.  Clyde  Shipping  Co.,  (1904)  2  Ir.  R.  129. 

Qt 
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portioned  between  them.  It  must  be  clear,  of  course,  for  the 
rule  to  apply  that  both  vessels  really  are  to  blame,  and  in  this 
connection  it  must  'be  remembered  that  if  one  of  the  vessels  has 
infringed  some  statutory  provision  for  the  prevention  of  colli- 
sions, the  ship  which  has  infringed  the  provisions  will  be  deemed 
to  be  in  fault,  unless  it  is  shown  that  the  circumstances  made 
a  departure  from  the  regulations  necessary,  if  by  any  possi- 
bility the  infringement  could  have  caused  the  accident  (x) . 

Again,  where,  though  both  vessels  have  been  guilty  of  negli- 
gence, one  of  them  could,  by  the  exercise  of  ordinary  care,  have 
avoided  the  collision,  both  ships  will  not  be  held  to  blame,  and 
she  will  be  solely  liable  for  the  resulting  damage  (?/) . 

Where  the  fault  lies  with  both  vessels,  but  one  of  them,  by 
compulsion  of  law,  has  a  pilot  on  board  whose  default  con- 
tributes to  the  accident,  the  owner  of  that  vessel  is  entitled  to 
recover  a  n^iety  of  the  damage  sustained  without  any  deduc- 
tion on  account  of  the  damage  sustain  •(!  by  the  other  (2). 

If  a  collision  occurs  between  ships  A.  and  B.  owing  to  the 
fault  of  both  vessels,  and  as  a  consequence  of  such  collision  ship 
A.  subsequently  collides  with  and  damages  ship  C.,  ship  A.  can 
recover  from  ship  B.  a  moiety  of  the  damages  which  she  has 
had  to  pay  to  ship  C.,  since  such  damages  arose  from  the 
original  collision  (a) . 

(iii)  Fault  of  the  Injured  Vessel. 

If  the  collision  is  caused  solely  by  the  fault  of  the  injured 
vessel,  she  alone  must  bear  the  whole  of  the  damage  caused  (fr).  teaser 

(iv)  Fault  of  the  Injuring  Vessel. 

In  this  case  the  owner  of  the  injuring  ship  must  make  resti- 
tution  in  integrum,  subject  to  the  provisions  of  statutes  limit-  TgMei 
ing  the  liability  of  shipowners. 

(x)  Merchant  Shipping  Act.  1S94  (57  &  OS  Vic-t.  c.  60),  a.  41!'. 
(y)  Monte  llusa,  (1893)  P.  23. 

^(z)  The  Hector,  8  P.  D.  218. 
(a)   The  FratiMaud,  (1901)  P.  161. 
(fc)  The  HWn>p-SinM,  2  Dod.  83. 
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Negligence 
would  nrise 
if  navigation 
rules  not 
observe 


The  liability  for  all  damage  is  founded  on  negligence:  and 
in  case  of  neglect  to  observe  any  of  the  regulations  for  naviga- 
tion made  under  the  Merchant  Shipping  Acts  the  vessel  so 
failing  to  observe  the  regulations  will  be  deemed  ifc  be  at 
fnTilf,  union*  it  is  shown  that  the  circumstances  of/che  case 
made  a  departure  from  the  regulations  justifieWei (c).  But 
section  419  only  applies  where  the  infringement  of  the  regu- 
lations has  some  possible  connection  with  the  collision,  and 
if  a  ship  has  failed  to  comply  with  these  regulations,  and  has 
collided  with  another  ship,  she  will  not  be  liable  for  the  injury 
done,  if  on  the  balance  of  evidence  it  appears  that  the  colli- 
sion could  not  possibly  have  been  the  result  of  her  non-com- 
pliance. But  it  must  be  shown  not  simply  that  the  infringe- 
ment of  the  regulations  did  not  in  fact  affect  the  collision, 
but  thatTit  could  not  by  any  possibility  have  done  so — nothing 
less  will  do((Z).  In  any  other  case  the  presumption  is  irre- 
buttablc  that  the  vessel  disobeying  the  regulations  was  negli- 
gent (e),  and  that  her  negligence  was  the  direct  cause  of  the 
collision  (/) .  These  regulations  purport  to  apply  not  only  to 
vessels  on  the  high  seas,  but  also  "  in  all  waters  connected 
therewith  and  navigable  by  sea-going  vessels."  It  is  a  matter 
of  doubt  whether  in  this  last  respect  the  regulations  are  not 
ultra  vires,  but  they  have  been  acted  on  as  valid  in  respect  of 
such  inland  waters,  and  it  is  too  late  now  to  question  in  the 
Court  of  Appeal  their  validity  in  this  respect  (g}. 

The  Regulations  for  the  Prevention  of  Collisions  at  Sea  do 
not  apply  to  Crown  ships  (h). 

The  rules  for  the  prevention  of  collisions  extend  to  all  British 
ships,  and  to  foreign  ships  as  regards  collisions  within  British 
j  urisdiction.  They  may  also  be  applied  by  Order  in  Council  to 


(c)  Merchant  Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  s.  419. 

(d)  The  Duke  of  Bucclnich,  (1891)  A.  C.  310 ;    The  Bellanoch,  (1907) 
A.  C.  269;  The  Corinthian,  (1909)  P.  260. 

(e)  The  Khedive,  5  A.  C.  876. 

(/)  The  Fanny  M.  GarviU,  13  A.  C.  455,  n. 

(g)  The  Antelm,  (1907)  P.  151, 

(h)  The  Sampareil,  (1900)  P.  267  ;  57  &  58  Viet.  c.  60,  s.  741. 
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the  foreign  ships  of  any  foreign  country  willing  that  they, 
should  be  (i) . 

Negligence  may  also,  of  course,  consist  of  other  omissions  other  cam 
than  failure  to  comply  with  the  navigation  regulations.  Thus,  o 
it  may  consist  in  running  at  a  too  high  rate  of  speed  near  a 
coast  (fc) ;  not  keeping  a  proper  look-out  (Z) ;  anchoring  in  an 
inconvenient  place  (ra) ;  failing  to  give  way  to  an  outgoing 
ship  when  coming  into  harbour  (n) .  If  a  vessel,  through  being 
unmanageable  or  disabled,  drifts  and  collides  with  another 
vessel,  she  will  be  liable  if  her  disabled  condition  is  occasioned 
by  the  negligence  of  her  crew  (o) .  There  is  a  statutory  duty 
after  a  collision  to  stand  by  and  give  assistance  if  possible,  and 
the  ship  failing  to  stand  by  is,  in  the  absence  of  sullicient proof 
to  the  contrary,  to  be  d<  i  im d  die  cause  of  tbe  collision  (p) .  It 
\<.  however,  suilicicnt  proof  to  the  contrary  that  the  vessel  failing 
to  stand  by  was  being  compulsorily  piloted  at  the  time  of 
the  collision  (q),  and  proof  that  the  other  vessel  was  to  blame 
is  proof  to  the  contrary  within  the  Act  (r) . 

But  if  a  vessel  collides  with  another  which  has  been  justi-  No_obligation 

-  . "  .  to  remove  a 

fuibly  abandoned,  she  will  have  no  remedy  for  any  injury  BUS-  -^reclc 

la  i  ned  (s);  in  fact  there  is  no  liability  except  for  negligence 
in  the  possession  and  control  of  the  vessel  (t),  and  if  a  vessel 
is  sunk  at  sea,  the  owner  is  not  bound  to  remove  her,  even 
though  this  be  practicable,  and  if  he  abandon  her  he  will  not 
be  liable  for  loss  occasioned  to  another  vessel  by  the  sunken 

(0  57  &  58  Viet.  c.  GO,  s.  424  ;  and  see  The  Koniy  Wilhelm  /.,  (1903) 
P.  114. 

(fc)  The  City  of  Brooklyn,  1  P.  D.  276. 

(I)  The  Glannibanta,  33  W.  E.  400. 

(m)  The  Rhone,  29  L.  T.  281. 

(«)  Taylor  v.  Burger,  78  L.  T.  93. 

(o)  The  Kjobenhaven,  30  L.  T.  136. 

(  p)  57  &  58  Viet.  c.  60,  s.  422. 

(q)  The  Sussex,  (1904)  P.  236. 

(r)  The  Tryst,  (1909)  P.  333. 

(«)   White  v.  Crisp,  10  Exch.  312. 

(t)  Brown  v.  Mulldt,  5  C.  B.  599  ;  White  v.  Crisp,  ubi  supra,  approved 
in  The  Utopia,  (1893)  A.  C.  492,  at  pp.  496,  497. 
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f  a  vessel  is  sunk  in  a  harbour  or  public  river 
and  not  abandoned,  the  owner  is  bound  to  take  due  care  to 
11IVV''H1    Other   VBBM&a    from   l>"in-   injiiivd  by  striking  against 
IK  •  uimndph      it  (x).     He  ought,  at  least,  to  place  a  buoy  over  the  wreck; 
1        the  mere  placing  a  watchman  over  the  spot  to  point  out  the 
danger  would  not  be  sufficient  (y]  .     Korean.  however,  aban- 
don it  and  thereby  avoid  all  liability  not  onbrfoT  damage 
caused  to  other  vessels  by  the  wreck  but  also  for  the  cxp 
i^  of  its  removal  (2)  ;    and  although  he  docs  not  abandon  it,  he 
will  not   1)0  li;iMi>  if  111"  port  authority  undertakes  the  duty 
\  /*£     *rf  of  indicating  the  position  of  the  wreck  (a)  .     But  if  a  barge 

•  M^  ud'    i8  8unk  in  a  public  river,  and  the  owner  employs  a  contractor 
j£)  y«*>to  raise  her,  and  by  the  negligence  of  the  contractor  another 
vessel  is  damaged,  the  owner  of  the  barge  cannot  set  up  the  de- 
fence of   "independent  contractor  "  (6). 


to  There  are  several  defences  available  in  an  action  for  damages. 
damage^:  °'  Thus,  the  defendant  may  show  that  the  damage  done  was  not 
(i.)  Inevitable  due  to  negligence  on  his  part,  but  arose  purely  from  inevitable 
accident,  and  if  a  reasonable  doubt  exists  as  to  the  cause  of  a 
collision,  it  will  be  considered  as  an  accident  (c)  .  But,  as  a 
rule,  to  make  a  good  defence  of  inevitable  accident,  the  defen- 
dant must  show  that  the  cause  of  the  damage  was  one  which 
could  not  have  been  prevented  by  the  exercise  of  ordinary 
care,  caution,  or  skill  (d~]  :  and  that  all  was  done  which  might 
have  rendered  the  accident  less  probable,  though  it  might  not 
have  averted  it  (e).  In  The  Europa  (/)  it  was  said  that  it  is 
inevitable  accident  if  one  vessel  doing  a  lawful  act  without 
any  intention  of  harm,  and  using  proper  precautions  to  pre- 

(«)  The  Utopia,  uli  supra  ;  The  Crystal,  (1904)  A.  C.  508. 
(x)  The  Douglas,  7  P.  D.  151. 

(y)  Drown  v.  Mallett,  ubi  supra  ;  Harmond  v.  Pearson,  1  Camp.  515. 
l^  (z)  The  Utopia,  ;  The  Crystal,  ubi  supra. 
(a)  The  Utopia,  ubi  supra. 
(6)  The  Snark,  (1899)  P.  105. 

(c)  The  Catharine  of  Dover,  2  Hagg.  Ad.  145. 

(d)  The  Virgil,  2  W.  Rob.  201. 

(e)  The  Pladda,  2  P.  D.  34. 
(/)  The  Europa,  8  L.  T.  368. 
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vent  danger,  unfortunately  happens  to  run  into  another  vessel. 
The  caution  required  need  not  be  the  utmost  that  can  be  used; 
it  is  sufficient  if  it  is  reasonable^  and  such  as  is  usual  and 
ordinary  in  similar  oases.  Again,  inevitable  accident  has  been 
defined  as  that  which  cannot  bo  prevented  by  ordinary  skill 
and  ordinary  diligence  (g) .  The  burden  of  making  this 
proof  lies  on  the  defendant  as  soon  as  the  plaintiff  has  shown 
a  yrvma  facie  case  of  negligence  (fe). 

The_onus  of  proof  is  on  the  p_laintiff  who  alleges  that  the 
other  ship  was  to  blame  (/'),  even  when  defendant  has  ad- 
mitted in  his  pleadings  that  both  ships  were  to  blame  (fc) . 
Where  in  daylight  a  vessel  runs  down  another  vessel  at  her 
moorings,  there  is  a  presumption  that  the  ship  which  was  being 
navigated  was  negligent,  and  on  proof  of  these  facts  the  onus  — X 
is  on  her  to  prove  otherwise  (Z). 

Again,  the  defendant  may  show  that  the  original  cause  of  •" 
the  collision  was  the  default  of  some  third  ship;  in  which 
event  that  third  ship  will  be  liable,  unless  the  damaged  vessel 
was  actually  negligent  (ra) .  Thus,  if  the  defendant's  ship  is 
being  towed  when  a  collision  with  a  third  ship  occurs,  he  will 
escape  liability  if  he  can  show  that  the  tug  possessed  the 
governing  as  well  as  the  motive  power  (n) . 


•OC 


Another  defence  is  that  of  compulsory  pilotage;  but  to 
make  this  defence  effectual,  the  defendant  must  show  that  (1) 
the  ship  was  in  charge  of  a  duly  licensed  pilot;  (2)  that  the 

employment  of  a  pilot  was  compulsory  hy  law;  •'>  that  th-' 
pilot,  had  .sole  charge  of  the  ship;  (4}  that  the  accident  was 
solely  due  to  the  iie-li>'nce  or  incapacity  of  the  pilot  (o). 
On  proof  of  compulsory  pilotage  the  defendant  is  entitled, 

(g)  The  Marpeaia,  L.  B.  4  P.  C.  212 ;  The  Merchant  Prince,  (1892)  P.  179. 

(A)   The  Marpesia,  L.  B.  4  P.  C.  212. 

(t)  The  Nador,  (1909)  P.  300. 

(k)  The  Cadeby,  (1909)  P.  297. 

(I)  The  City  of  Peking,  14  App.  Gas.  40;   The  Polynesian,  (1910)  P.  80. — I 

(TO)  'The  Sisters,  1  P.  D.  281  ;   The  Jiajali,  L.  K.  3  A.  &  JS.~5W. 

(«)  The  Aracan,  L.  B.  G  P.  C.  1U7. 

(o)  57  &  58  Viet.  c.  GO,  s.  G33. 
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as  a  rule,  to   have   tho   action    against   him   dismissed  with 
costs  (p)  . 

When  defence  Although  a  pilot  is  compulsory,  it  is  noL  defence  to  show  that 
such  pilot  was  on  board,  if  by  the  regulations  of  the  pilotage 
district  pilots  are  regarded  simply  as  advisers  to  the  masters  (q)  ; 
nor  is  it  a  defence  if  neglect  on  the  part  of  the  master  con- 
Iriluited  to  the  collision.  The  collision  must  result  from  the 
pilot's  fault  or  incapacity  (r)  .  The  owners  are  responsible  for 
the  competency  of  the  master  and  crew  (s),  and  the  pilot  is 
entitled  to  the  active  assistance  of  the  master,  not  in  the  way 
of  interference  with  navigation,  but  in  pressing  upon  his  atten- 
tion matters  that  are  material  and  important  for  the  purposes 
of  taking  decisions  on  points  of  navigation.  Hence  the^wnera 
cannot  plead  compulsory  pilotage  if  the  master  has  omitted  to 
call  the  pilot's  attention  to  the  fact  that  he  had  mistaken  the 
lights  of  a  stationary  ship  for  one  that  was  moving  (£),  if 
the  collision  was  due  to  the  master's  negligence  in  this  respect. 
,  the  owners,  to  exonerate  themselves,  must  show  (and 


the  onus  is  on  tln'iiT  Ihut  tin-  crew  -\vere  under  the  piloi's  orders, 
and  that  the  order  which  causad  the  damage  was  actually  given 

liv  the   pilot     n   . 

How  far  It  would  seem  that  a  foreign  ship,  if  sued  in  aBritigl}  pyurt. 

foreign  ship*    can  avail  herself  of  the  plea  of  compulsory  pilotage,  even  if 

/  bv  the  laws  of  the  Stats  she  belongs  to  she  continues  liable, 
// 
tC-       although  compelled  to  take  a  pilot  on  board  (x).     Similarly, 

where  a  collision  took  place  in  foreign  waters  between  ^British 
a&d  foreign  ship,  the  former  being  in  fault,  but  having  a 
compulsory  pilot  on  board,  it  was  held  that  the  British  ship: 

^ct^ 

(/>)  The  Burma,  8  Asp.  549. 
5K  (Danube)  ;  Print  Hendrik,  (1899)  P.  177  (the  Scheldt);  The  Dallinyton, 


•    g    The  Guy  Manm-rin;/,  1  P.  D.  132  (Suez  Canal)  ;  Agnes  Otto,  12  P.  D. 
5 
(1903)  P.  77  (the  Scheldt). 


|  ^rf  (r)  Tjie  Minna,  2  A.  &  E.  97  ;  The  Velasquez,  L.  E.  1  P  C.  494. 

ftxv*    /^*^         '(«)  The  Christiana,  1  Moo.  P.  C.  160. 

(*)  The  Tactician,  (1907)  P.  244. 

IL      ^Ijy^  t  (*)  Tlie  Schwalbe»  14  Moo.  P.  C.  241. 

(x)  The  Annapolis,  Lush.  355. 

v  ' 
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was  not  lial)l(!  on  the  ground  that  the  foreign  law  compelled 
her  to  take  a  jailot.  and  this  though  thajt^  law  did  not  relieve 
her—from  responsibility  upon  the  employment  of  a  pilot  («/). 

Where  pilotage  "  in  and  out "  of  a  harbour  is  compulsory  the 
vessel  is  in  charge  of  the  compulsory  pilot  till  she  is  brought  to 
her  berth,  even  though  the  pilot  is  paid  a  small  extra  fee  for 
berthing  her,  so  that  if  a  collision  takes  place  while  she  is 
being  berthed  with  a  vessel  at  her  moorings,  the  defence  of 
compulsory  pilotage  is  available  (2) . 

When  the  employment  of  a  pilot  is  compulsory,  the  ship-  Liability  of 
owner  is  exonerated,  but  tho  pilot  himself  will  be  liable ;  but  pllot- 
his  liability,  if  at  least  he  is  a  Trinity  House  pilot,  is  limited 

to  !()()/.,  the  amount  of  the  p.'iialtv  ol'  a  bond  he  is  ri^iUM-d 
to  execute,  and  the  amount  of  pilotage  payable  to  him  in 
respect  of  the  voyage  on  which  he  is  engaged  (a) .  If  in  a 
case  where  the  defence  of  compulsory  pilotage  is  set  up  neither 
side  calls  the  pilot,  tho  Court  may  do  so  (5).  The  jurisdic- 
tion of  the  Admiralty  Division  to  entertain  a  claim  for  damages 
against  a  pilot  in  personam  has  already  been  discussed  (c) . 

Another  defence  is  that  of  contributory  negligence  on  the 
part  of  the  vessel  injured;  that  is  to  say,  that  where  the 
negligence  of  each  ship  caused  the  accident,  although,  as  has 
been  seen,  each  ship  bears  half  tho  loss  occasioned,  yet  where, 
though  both  ships  were  to  blame,  it  was  by  the  negligence  of 
one  only  that  the  ensuing  damage  was  not  avoided,  that  ship 
alone  must  bear  tho  whole  loss  which  by  the  exorcise  of  ordinary 
care  could  have  avoided  the  consequences  of  the  negligence  of 
the  other  vessel  (d).  Thus  where  a  tug  negligently  cnrnc 
into  collision  with  a  steamer  and  sustained  damage  by  reason 
of  the  steamer  negligently  carrying  (as  the  tug  was  aware)  her 

(y)  The  HaUeu.  L.  B.  2  P.  C.  193. 
(z)  The  OleBull,  (1905)  P.  52. 

(a)  57  &  58  Viet.  c.  60,  s.  620. 

(b)  The  Cardiff,  (1909)  P.  183. 

(c)  Ante,  p.  345. 

(d)  The  Sanspareil,  (1900)  P.  267;    Tli>-   M<ir;,,irel,  9  App.  Cos.   8*3; 
The  Monte  Rosa,  (1893)  P.  23;  Davits  v.  Jfanit,  10  M.  &  W.  5  Hi. 

G. — P.D.&A.  \   \ 


354 


THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 


(v.)  Criminal 

act  uf  the 

master  or 


No  defence 
that  vessel 
let  under 
charter- 


anchor  at  the  hawse  pipe  instead  of  stock  awash,  it  was  decided 
that  the  steamer  was  not  liable,  for  the  tug  might,  notwith- 
standing the  steamer's  negligence,  by  the  exercise  of  ordinary 
care  up  to  the  moment  of  the  collision,  have  avoided  it  and 
the  consequent  damage  (e)  .  But  if  one  vessel  makes  a  colli- 
sion inevitable,  and  the  other  in  the  "agony"  of  the  meeting 
omits  to  do  something  which  it  would  have  been  better  to  do, 
or  does  something  which  it  would  have  been  more  soamanlike 
to  omit,  this  will  not  be  sufficient  to  take  the  whole  liability 
from  the  vessel  whose  act  is  -the  original  cause  of  the  colli- 
sion^). And  the  defence  is  not  open  to  a  vessel  which  has 
infringed  any  of  the  regulations  made  compulsory  by  sect.  419 
of  the  Merchant  Shipping  Act,  1894,  since  in  that  case  the 
presumption  that  her  negligence  was  a  proximate  cause  of  the 
collision  is  irrebuttable,  and  even  if  the  other  ship  was  also 
to  blame  the  only  effect  will  be  to  cause  a  division  of  the 


Another  defence  which  may  be  raised  by  the  owner  of  the 
guilty  ship  is  that  the  damage  was  caused  by  the  criminal  or 
wilful  act  of  the  master  and  crew  not  within  the  scope  of  their 
authority,  since  it  is  only  where  the  owner  is  liable  for  the 
negligence  of  his  servants  within  the  scope  of  their  employment 
that  any  liability  arises  in  personam  or  in  rem  (h)  . 

It,  however,  is  no  defence  for  the  owner  to  show  that  the 
vessel  was  let  under  a  charter-party,  and  that  the  charterers  had 
entire  management  of  the  ship  at  the  date  of  the  collision  (i), 
since,  as  already  mentioned,  a  maritime  lien  may  arise  through 
the  acts  of  persons  deriving  their  authority  from  the  owner  (fc)  . 
In  the  last  case,  Sir  J.  Hannensaid:  "  Maritime  lien  resulting 
from  collision  is  not  absolute.  It  is  primd  facie  the  liability 
of  the  ship  which  may  be  rebutted  by  showing  that  the  injury 

(e)  The  Monte  Rosa,  (1893)  P.  23. 

(/)  The  Sisters,  1  P.  D.  281  ;   The  Ovingdean  Orange,  (1901)  P.  127. 
(0)  The  Khedive,  5  A.  C.  876,  at  p.  893. 
(h)  The  Ida,  11  P.  D.  37  ;  see  ante,  p.  332. 

(f)  The  Ticonderoga,  Swa.  215;   The  Tasmania,  13  P.  D.  110. 
(it)  Ante,  p.  333. 
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was  done  by  the  act  of  some  one  navigating  the  ship  not  de- 
riving his  authority  from  the  owners.  By  the  maritime  law, 
charterers  in  whom  the  control  of  the  ship  has  been  vested 
by  the  owners  are  deemed  to  derive  their  authority  from  the 
owners,  so  as  to  make  the  ship  liable  for  the  negligence  of  the 
charterers  who  arc  pro  hdc  vice  owners."  It  therefore  follows, 
that  in  case  of  so  chartering  a  ship,  the  owners  of  the  ship* 
cannot  rely  on  the  defence  of  "  independent  contractors  "  and 
their  own  innocence  to  exempt  their  ship  from  liability. 
An  action  may  be  sustained  for  damage  done  to  a  ship  by 
piers,  &c.  Thus  though  a  wharf  owner  does  not  guarantee  that 
the  berth  is  in  a  fit  and  proper  condition,  he  is  under  an  obli- 
gation to  use  reasonable  care  or  warn  shipowners  if  it  is  unsafe, 
and  is  otherwise  liable  for  any  resulting  damage  (Z).  The 
harbour  authority  may  also  be  liable  for  breach  of  statutory 
duties  imposed  on  them  as  to  care  of  the  harbour  (m). 

II. — Damage  to  Human  Beings. 

In  addition  to  liability  for  damage  caused  by  one  ship  to  Action  will 
J  »  .     •      •    •  .^   lie  for  loss 

another  ship,  a  liability  attaches  to  a  ship  for  injury  done  by  it  Of  life. 

to  human  beings  (ri).  The  injury,  however,  must  be  done  by 
the  ship — not,  e.g.,  by  falling  into  the  hold  of  a  ship  in  har- 
bour owing  to  a  carelessly  placed  tarpaulin  (o).  But  if  a  man's 
death  be  caused  by  the  wrongful  act  of  a  ship,  the  Court 
cannot  entertain  an  action  in  rem  at  the  suit  of  his  personal 
representatives  under  the  Fatal  An-idonts  Act,  1846  (p).  The 
Court  can  nnlv  enter!;! in  claims  for  damage  done  by  the  ship, 
and  an  action  under  that  Act  is  not  one  for  damage  done, 
but  is  one  for  damage  resulting  from  or  arising  out  of  the 
damage  done,  the  real  cause  of  action  being  the  pecuniary  * 
loss(g). 

(0  The  Moorcock,  14  P.  D.  64 ;   The  Beam,  (1906)  P.  48. 

(m)  Mersey  Docks  Trustees  v.  Uibba,  L.  R.  1  H.  L.  93 ;  The  Beam,  ubi 
supra  ;  East  London  Harbour  Board  v.  Caledonia  Landing,  Shipping  and 
Salvage  Co.,  Ltd.,  (1908)  A.  C.  271. 

(/*)  The  Beta,  L.  R.  2  P.  C.  447. 

(o)  The  Theta,  (1894)  P.  289. 

(j>)9&10Vict.c.93.  Tu 

(q)  The  Vera  Cruz.  10  App.  Cos.  59.    OVtAA**^  ^ 

AA2 
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The  doctrine  of  "  identification "  in  cases  of  contributory 
negligence  is  now  exploded,  so  that  a  passenger  who  is  inj  ured 
by  a  collision  occasioned  by  the  fault  of  both  ships  can  sue  in 
personam  in  spite  of  the  negligence  of  those  in  control  of  the 
ship  on  which  he  was  (r) . 

The  Admiralty  rule  as  to  apportionment  of  damages  where 
both  ships  are  to  blame  has  no  application  to  claims  under 
the  Fatal  Accidents  Act,  1846  (s). 

Power  to  By  the  Shipowners'  Negligence  (Remedies)  Act,  1905  (£),  it 

foT^amavre  ™  euacted  that  if  it  is  alleged  that  the  owners  of  any  ship  are 
to  person.  liable  to  pay  damages  in  respect  of  personal  injuries  including 
fatal  injuries  caused  by  the  ship,  or  sustained  on,  in,  or  about 
the  ship  in  any  port  or  harbour  in  the  United  Kingdom  in  con- 
sequence of  the  wrongful  act,  neglect,  or  default  of  the  owners 
of  the  ship,  or  the  master  or  officers  or  crew  thereof,  or  any 
other  person  in  the  employment  of  the  owners  of  the  ship,  or 
of  any  defect  in  the  ship  or  its  apparel  or  equipment,  and  the 
ship  is  found  in  any  port  or  river  of  England  or  Ireland,  or 
within  three  miles  of  the  coast  thereof,  a  judge  of  any  Court 
of  Record  may,  upon  its  being  shown  to  him  by  any  person 
applying  that  the  owners  are  probably  liable  to  pay  damages  in 
respect  of  such  injuries,  and  that  none  of  the  owners  reside 
in  the  United  Kingdom,  issue  an  order  directed  to  any  officer  of 
customs  or  other  officer  requiring  him  to  detain  the  ship  until 
such  time  as  the  owners,  agent,  master,  or  consignee  thereof 
have  made  satisf  action  in  respect  of  the  injuries,  or  have  given 
security  for  all  costs  and  damages. 

In  any  subsequent  legal  proceedings  in  relation  to  such 
injuries,  the  person  giving  security  shall  be  made  defendant, 
and  shall  be  stated  to  be  the  owner  of  the  ship  in  question,  the 
production  of  the  order  of  the  judge,  made  in  relation  to  the 
security,  being  conclusive  evidence  of  the  liability  of  the  de- 
fendant to  the  proceeding. 

The  words  "person  applying"  in  this  Act  include  an  em- 

\ (r)  The  Bernina,  6  Asp.  65  ;  The  Harvest  Home,  (1905)  P.  177. 

(«)  Tie  Circe,  (1906)  P.  1,  citing  The  Bernina  in  the  Court  of  Appeal 
(12  P.  D.  58,  at  pp.  83,  84,  95). 
(0  5Edw.  7,  c.  10,  8.  1. 
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ployer  who  has  paid  compensation  or  against  whom  a  claim 
for  compensation  has  been  made  under  the  Workmen's  Com- 
pensation Act,  1906  (M),  if  he  shows  the  judge  that  he  pro- 
bably is  or  will  become  entitled  to  be  indemnified  under  that 
Act,  and  in  that  case  the  Act  shall  apply  as  if  the  employer 
were  a  person  claiming  damages  in  respect  of  personal  injuries. 

The  cargo  on  board  the  defaulting  vessel  at  the  date  of  the  As  to  the 
collision  is  not  liable  for  the  damage  caused,  even  though  it  the  cargo  fo 
belong  to  the  owner  of  the  vessel  (#) .     It  may,  however,  be 
arrested  in  respect  of  the  freight  which  is  due  for  it  to   the 
owner  of  the  ship  (y] . 


III.  —  Damage  to  Piers,  &c. 

Again,  an   Admiralty   Court  has  jurisdiction  to  entertain  Action  for 
claims  for  damage  done  by  a  ship  to  a  breakwater  (2),  a  pier, 
or  a  telegraph  cable  (a)  .     Under  the  Harbours,  Docks,  and  &c- 
Piers  Clauses  Act,  1847  (&),  the  owner  of  the  ship  is  liable, 
though  the  actual  wrongdoer  was  not  his  servant,  and  the  claim 
lies   l)i   rc))i    c).       But    tliciv   is   no   lial>ilil\    \\hni   the  damage 
is  caused  by  the  act  of  God  (d~),  and  the  defence  of  compulsory 
pilotage  is  available  (e)  . 


An  action  can  l>e  brought,  in  ran  for  daiiia^'  dun,-  to  oysters  TO.  .\--.-r 
and  oyster  beds  by  a  vessel  being  negligently  allowed  to  take  SSS^L 
the  ground  on  the  oyster  bed  (/)  . 


(«)  6  Edw.  7,  c.  58. 

(x)  The  Victor,  Lush.  ~,~2. 

(y)  The  Rwclif,  L.  R.  2  A.  &  E.  363 ;   Tin  Mnm.  L.  E.  1  A.  &  E.  45. 

(z)  The  Excelsior,  L.  R.  2  A.  &  E.  268. 

(a)  The  Clara  Killam,  L.  R.  3  A.  &  E.  161  ;   The  Mary  .l/(..rA«ini,  L.  R. 
1  P.  D.  107. 

(b)  10  &  11  Viet.  c.  27. 

(c)  The  Merle,  31  L.  T.  447. 

(»/)  River  Wear  Commissioners  \.  Aaamson,  "1  App.  Ciuj.  743. 
(e)  S.  C. ;  and  see  ante,  p.  351. 
(/)  The  Strift,  (1901)  P.  168. 
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IV. — Damage  to  Cargo. 

In  cases  of  damage  by  collision,  in  the  Admiralty  Division 
the  owners  of  the  cargo  have,  equally  with  the  damaged  vessel, 
a  distinct  and  separate  remedy  against  the  vessel  doing  the 
damage,  and  they  have  also  a  claim  in  personam  for  breach  of 
contract  to  carry  safely.  If  the  collision  was  caused  by  de- 
fault on  the  part  of  both  vessels,  then  the  owner  of  the  dam- 
aged cargo  on  one  of  the  vessels  can  recover  from  the  other1 
ship  half,  and  half  only,  the  value  of  the  damage  done  to  the 
property,  the  Admiralty  rule  as  to  the  division  of  damages 
applying  (g) .  But  the  cargo  owner  may  be  able  to  recover1 
his  whole  loss  against  the  owners  of  the  carrying  ship  by  virtue 
of  the  contract  for  safe  carriage  (&) . 

When  the  cargo  which  a  ship  is  carrying  is  damaged  by  the 
negligence  of  the  master  or  crew  of  the  ship,  the  most  obvious 
course  will  be  for  the  owner  of  the  cargo  to  sue  the  shipowner 
in  personam  for  damages  for  the  breach  of  the  contract  to 
carry  in  the  ordinary  courts  of  law.  As  the  Judicature  Rules 
allow  a  plaintiff  to  choose  the  Division  in  which  he  will  bring 
his  action,  a  plaintiff  can  now  bring  his  action  in  the  Ad- 
miralty Division  subject  to  the  risk  of  its  being  transferred. 
Jurisdiction  to  bring  such  an  action  in  rem  in  Admiralty 
depends  on  the  6th  section  of  the  Admiralty  Court  Act, 
1861  (£),  which  provides  that  the  Court  may  entertain  the  claim 
of  any  owner,  consignee,  or  assignee  of  a  bill  of  lading  of  any 
^•oods  earned  into  any  port  of  England  or  Wales,  in  any  ship 
for  damage  done  to  the  goods  by  negligence,  misconduct,  or 
breach  of  duty  or  contract,  on  the  part  of  the  owner,  master  or 
crew  of  the  ship,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  at  the  time  of  tbeJnBtitation  of  the  suit  any  owner 
or  part-utt-nrr  is  domirilrd  in  England  or  Wales. 


Decisions  ou        An  action  under  the  above  statute  may  be  brought  by  either 
the  consignor,  the  consignee,  or  the  indorse?  of  the  bill  of  lading. 

(g)  The  Milan,  Lush.  388  ;  Tht  Drumhinriy,  Owners  of  S.S.  Tongariro 
v.  Owner*  of  S.S.  Drumlanrig,  (1911)  A.  C.  16. 
(h)  The  Suahire,  5  Asp.  M.  L.  C.  416. 
(0  24  Viet.  c.  10,  8.  6. 


^  es  falling 
within 
Admiralty 
Court  Act, 
1861.  s.6. 
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But  the  action  can  only  be  brought  when  the  goods  have  been 
despatched  to  some  port  of  England  or  Wales.  It  is  not  neces- 
sary, however,  that  the  goods  shall  have  reached  some  such 
port  if  the  ship  has  done  so  (k) ;  and  the  Act  will  apply  even 
if  the  goods  are  consigned  to  a  foreign  port,  if  the  parties  con- 
templated that  the  goods  might  be  discharged  in  England,  and 
if  the  ship  in  fact  puts  into  an  English  port  for  orders  in  part 
fulfilment  of  the  contract  of  carriage  (Z). 

Again,  the  owner  of  the  ship  must  be  domiciled  elsewhere 
than  in  England  or  Wales;  for  if  he  is  not,  the  Act  does  not 
apply,  and  he  must  be  sued  personally. 

It  would  appear  that  the  owner  of  the  damaged  cargo  has  no  N 
maritime  lien,  and  though  the  Court  may  order  the  arrest  of 
the  ship,  the  owner  of  the  cargo  has  no  binding  charge  on  the 
ship  against  a  bond  fide  purchaser  of  it  (m) . 

The  cargo  owner  can  sue  the  owner  of  a  foreign  as  well  as  Foreign  ahipg 
a  British  ship  under  the  Act  (n~) . 

Extent  of  Liability  for  Damage. 

By  the  old  maritime  law,  the  owners  of  a  guilty  ship  were  Ljalaliliy.to 
bound  to  make  full  compensation  out  of  all  their  property  for  "i^iipemiation 
injuries  done  by  it;    but  now,  for  reasons  of  policy  and  the 
protection  of  navigation,  a  limit  has  been  fixed  to  the  ship- 
owner's   liability.     Thus,  by    the   Merchant    Shipping    Act,  (1)  Aato 
1894  (Q),    shipowners    are    not    liable    for    loss    or    damage 
occurring  without  their  actual  fault  or  privity  to  any  goods  (•>)  AS  to 
on  board  by  reasono^Tro;   nor  to  gold,  jewels,  and  articles  Jey     *7 
of   similar    nature    on    board,  lost,   by   robbery   or  embezzle- 
ment,   unless  the  value  of    such    article  has    been    declared. 
Fire  in  this  section  includes  damage  caused  by  "water  and 
smoke"  (p);  and  the  fault  or  privity  of  a  paid  official  of  a 

(A-)  The  flantzig,  Br.  &  L.  102. 

(1)  The  Pieve  Superiore,  L.  K.  5  P.  C.  482. 

(m)  The  Pieve  Superiore,  nbi  supra. 

(»)  The  Ironsides,  Lush.  458. 

(o)  57  &  58  Viet.  c.  60,  s.  502. 

(p)  The  Diamond,  (1906)  P.  282. 
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corporation  who  is  registered  as  managing  owner  of  a  vessel 
owned  by  the  corporation  is  not  the  actual  fault  or  privity  of 
the  shipowner  within  the  meaning  of  the  Act  (q) .  The  section 
does  not  apply  to  the  owners  of  any  ship  or  any  share  therein 
(3}  As  to  after  she  has  become  a  foreign  ship  (r}.  Further,  by  sect.  503 
of  the  same  Act,  it  is  provided  that  the  owners  of  any  phip, 
British  or  foreign,  shall  not,  in  case  where  all  or  any  of 
the  following  events  occur  Avithout*  their  actual_£auit^or 
ru-ivitv  («):—  i 

(1.)  Loss  of  life  or  personal  injury  to  a  passenger  carried  by 

the  ship; 

(2.)  Damage  or  loss  to  goods  on  board; 
(3.)  Loss  of  life  or  injury  by  reason  of  improper  navigation 
of  the  ship  to  a  person  carried  in  another  ship  or  boat; 
(4.)  Loss  ,or  damage  caused  by  improper  navigation  to  any 
other  ship  or  boat,  or  goods  on  board  another  ship  or 
boat, 

f^  * 

be  ajiswerable  in  damages  in  respect  of  loss  of  life  or  personal 
injury  (either  alone  or  together  with  loss  or  damage  to  ship  and 
-  goods)  to  an  aggregate  amount  exceeding  l~)l.  for  each  ton  of 
their  ship's  tonnage;  nor  in  respect  of  loss  or  damage  to  ship  or 
goods  (whether  there  be  in  addition  loss  of  life  or  personal 
injury  or  not)  to  an  aggregate  amount  exceeding  8/.  for  each/,/*6 
ton  of  the  ship's  registered  tonnage.  The  Merchant  Shipping^ 
Act,  1900,  extends  this  limitation  of  the  shipowner's  liability 
to  all  cases  where  (without  their  actual  fault  or  privity)  any 
loss  or  damage  is  caused  to  property  or  rights  of  any  kind 
whether  on  land  or  water,  or  whether  fixed  or  movcable,  by 
reason  of  the  improper  navigation  or  management  of  the  ship. 

How  tonnage:      The  tonnage  for  the  purpose  of  ascertaining  the  liability, 

purpose'of  °     under  sect.  503,  is  the  registered  tonnage  in  the  case  of  sailing 

limiting  ships,  and  in  the  case  of  steamships  the  registered  tonnage, 

with  the  addition  of  any  engine  space  deducted  for  the  purpose 

of  ascertaining  that  tonnage;  but  in  neither  case  including  in 

(q)  The  Yarmouth,  (1909)  P.  293. 

(r)  Merchant  Shipping  Act,  1906,  s.  70. 

(s)  The  Yarmouth,  ubi  supra. 
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such  tonnage  any  crew  space  (£).    Provisions  are  made  for 
assessing  the  tonnage  of  foreign  ships  (?«) . 

The  protection  afforded  by  sect.  503  applies  on  each  "  distinct  Scope  of 
occasion"  where  loss  arises  (v).  It  was  decided  by  the  Court 
of  Appeal  in  The  Hopper  66  (x)  that  the  section  gave  no 
protection  to  a  charterer  by  demise  who  was  not  an  "owner" 
within  the  meaning  of  the  section.  However,  this  decision  was 
overruled  by  the  House  of  Lords  (y),  and  sect.  71  of  the  Mer- 
chant Shipping  Act,  1906,  which  had  been  passed  meanwhile, 
and  which  provided  that  the  word  "  owner  "  shall  be  deemed  to 
include  a  charterer  by  demise,  must  be  taken  as  simply  declara- 
tory of  the  previous  law.  A  hopper  barge  is  a  ship  within 
the  section,  and  the  owners  thereof  can  limit  their  liability 
accordingly  (//?/). 

The  protection  afforded  to  shipowners  b}'  sect.  503  has,  by 
the  Merchant  Shipping  (Liability  of  Shipowners)  Act, 
1898  (z*),  and  the  Merchant  Shipping  Act,  1906  (a),  been  ex- 
tended to  owners,  builders,  and  others  interested  in  any  ship 
built  at  any  port  or  place  within  his  Majesty's  dominions,  from 
and  including  the  launching  of  such  ship,  until  registration. 
Before  1898  sect.  503  had  no  application  to  British  ships 
unless  registered  or  exempt  from  registration  under  the  Act. 
Further,  by  sect.  2  of  the  Merchant  Shipping  (Liability  of 
Shipowners  and  Others)  Act,  1900, (b),  the  owners  of  any  dock 
or  canal  or  a  harbour  authority  or  a  conservancy  authority 
may  claim  the  benefit  of  the  limitation  based  on  the  tonnage  of 
the  largest  British  ship  within  such  dock  within  the  preceding 
five  years. 

The  liability  of  the  owner  of  a  ship  for  dajaftgaJIiflifltfld  by  it  Explanation, 
cannot,  therefore,  in  consequence  of  sect.  503  of  the  Merchant 

(0  Merchant  Shipping  Act,   1894,  s.  503;    Merchant   Shipping  Act, 
1906,  s.  69. 

(M)  Sect.  503.  («)  Sect.  503,  sub-s.  3. 

(x)  (1907)  P.  254.  (y)  (1908)  A.  C.  126. 

(yy)  The  Mudlark  (1911),  27  T.  L.  R.  385. 

(z)  61  &  62  Viet.  c.  14.  (a)  7  Edw.  7,  c.  48,  s.  70. 

(6)  63  &  64  Viet.  c.  32. 
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Shipping  Act,  1894,  exceed  151.  for  each  ton  of  the  ship's 
tonnage;  and  if  the  damage  is  not  in  respect  of  loss  of  life  or 
personal  injury,  but  is  for  injury  to  a  ship  or  goods,  he  is  not 
liable  beyond  81.  per  ton;  subject  to  this,  that  the  owner  is 
liable  to  pay  interest  at  4  per  cent,  from  the  date  of  collision  to 
payment  (c) .  The  owner  can  assert  or  claim  the  statutory 
limitation  without  prejudice  to  his  right  to  repudiate  liability 
altogether;  so  that,  if  his  ship  is  arrested,  he  can  have  her 
released  on  giving  bail  to  the  statutory  amount,  and  can  yet 
deny  liability  in  the  subsequent  action  (d) . 

But  the  benefit  of  the  statutory  limitation  of  liability  is  not 
in  practice  claimed  until  the  main  question  of  liability  or  no 
liability  is  decided,  though  such  benefit  may  be  claimed  in  a 
statement  of  defence  admitting  general  liability,  or  in  a  counter- 
claim (e) .  Usually  the  main  question  of  liability  or  no  liability 
is  decided,  and  if  the  defendant  is  proved  to  be  liable,  he  then 
institutes  an  action  against  the  plaintiff  or  plaintiffs  for  limita- 
tion of  liability  (/) . 

The  Court  can  marshal  assets,  so  that  where  the  shipowners 
paid  15Z.  per  ton  into  Court,  and  this  was  insufficient  to  meet 
the  claims  of  both  the  claimants  in  respect  of  loss  of  life  and 
those  in  respect  of  loss  of  goods,  it  was  held  that  the  claimants 
for  loss  of  life  were  entitled  to  be  paid  out  71.  per  ton,  and  then 
they  and  the  claimants  in  respect  of  loss  of  goods  were  to  rank 
pari  passu  against  the  balance  of  SI.  per  ton(g). 

The  statutory  limit  merely  marks  the  maximum  amount  in 
which  the  shipowner  can  be  made  liable;  it  does  not  lay  down 
the  measure  of  damages  within  that  amount.  So  long  as  the 
statutory  limit  is  not  exceeded  the  plaintiff  can  recover  for  all 
loss  caused  by  the  injury  done. 


(c)  The  Olga  v.  The  Aiiglia,  1  F.  739. 

(d)  The  Ainalia,  34  L.  J.  Ad.  21. 
(c)  The  Clutha,  45  L.  J.  Ad.  108. 
(/)  Post,  p.  438. 

,      (g)  The  Victoria,  13  P.  D.  12o. 
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The  owner  may  by  eonlraef  pnrlmle  himself  from  taking 
advantage  of  the  statutory  limitation.  Thus,  in  a  yacht  race,  " 
sailed  subject  to  a  rule  that  the  owner  of  any  yacht  infringing 
any  regulation  was  to  be  liable  for  all  damages  arising  there- 
from, the  defendant's  yacht  by  reason  of  a  breach  of  one  of 
the  regulations  ran  down  and  sank  the  plaintiff's,  and  the 
defendant  was  held  liable  for  the  full  amount  of  the  damage 
done  (ft)  . 

It  remains  to  notice  the  principle  upon  which  damages  arc  Measure  of 
assessed  in  Admiralty. 

The  general  rule  is  that  the  owner  of  the  injuring  ship  must 
make  regjjyjj^ojj^j^  integrum,  subject  to  the  provisions  of 
statutes  limiting  the  liability  of  shipowners.  There  are 
numerous  decisions  as  to  what  the  phrase  "  restitution  in  full  " 
includes.  Shortly,  the  principle  is  that  the  owner  of  the  ship 
shall  be  placed  in  the  same  position  as  if  the  ship  had  not  been 
lost  or  damaged,  subject  to  statutory  limitations.  The  market 
value  of  the  ship  is  a  good  basis  on  which  to  award  damages 
for  total  loss  of  ship;  in  the  same  way,  in  the  case  of  goods, 
the  market  value  at  the  port  at  which  they  should  have  been 
delivered.  Where  there  is  no  market  for  the  ship  (as,  for 
instance,  in  the  case  of  a  big  liner),  the  trVj  test  is  what  was 
the  value  of  the  ship  to  the  owners  as  a  go\g  concern  at  the 
time  when  she  was  sunk.  The  original  cost,  subsequent  ex- 
penditure, amount  of  depreciation  and  profit,  are  all  element  > 
to  be  taken  into  account  (i)  .  But  no  general  rule  as  to  ascer- 
taining the  value  of  a  ship  totally  lost  can  be  laid  down  —  -it 
is  a  matter  of  evidence  in  each  case  (fc)  .  If  the  ship  is  not 
lost  but  is  injured,  the  owner  is  entitled  to  have  her  fully 
repaired  at  the  expense  of  the  wrongdoing  ship  (/).  LOBS 
suffered  after  the  collision  will  also  be  recoverable,  provided 
that  the  defendant  cannot  show  that  the  subsequent  damage 
and  expenses  are  not  chargeable  to  the  collision;  for  the  loss 

(h)  The  Satantta,  (1897)  A.  ('.  .v.». 
(»)  The  Harmonuies,  (1903)  P.  1. 
(k)   WiUon  v.  Dickwn,  2  B.  &  Aid.  2. 
(0  The  Pactolus,  Swa.  173. 
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of  or  further  injury  to  a  ship  after  collision  will  be  presumed 
to  have  been  caused  by  the  collision  (m) .  But  damage  occur- 
ring after  a  collision  cannot  be  claimed  if  it  be  caused  by  mis- 
conduct or  want  of  skill  on  the  part  of  the  master  or  crew  of 
the  damaged  vessel  («) . 

atial  Consequential  damage  may  also  be  recovered.  The  prin- 
ciple is  restitutio  in  integrum  qualified  by  the  condition  that 
the  damage  must  not  be  too  remote,  but  damages  which  are 
the  natural  consequence  of  the  injury,  done  can  be  recovered  (o). 
In  general  the  practice  is  in  cases  of  total  loss  to  assess  the 
damages  by  taking  the  value  of  the  ship  and  freight  to  the 
ultimate  port  of  destination  at  the  time  she  would  have  arrived 
there,  with  interest  on  these  sums  meantime  to  date  of  judg- 
ment (p) .  Where,  however,  it  can  be  shown  that  the  loss  of 
profit  would  be  greater  than  this  method  of  calculation  would 
reimburse,  such  larger  profit  can  be  recovered.  Thus,  also, 
where  a  barque  proceeding  in  ballast  (and  so  not  earning 
freight)  to  a  port  under  charter  to  load  a  cargo  for  the  Con- 
tinent, was  totally  lost  by  the  fault  of  another  ship,  it  was 
held  that  the  proper  measure  of  damages  was  the  value  of  the 
ship  at  the  end  of  the  voyage  plus  the  profits  lost  under  the 
charter-party,  and  not  simply  the  market  value  of  the  vessel 
at  the  time  of  the  collision  (g) .  Similarly  the  loss  of  profit 
under  successive  charter-parties  less  a  reasonable  sum  for  con- 
tingencies can  be  recovered  (r) .  So,  too,  the  charterers  of  an 
injured  vessel  are  entitled  by  way  of  damages  to  a  sum  paid 
to  the  owners  under  a  reasonable  compromise,  putting  an  end 
to  the  charter,  with  a  view  to  saving  the  greater  expense  occa- 
sioned by  the  delay  and  storage  of  the  cargo  till  the  vessel  can 
be  repaired  and  resume  the  voyage  (s) .  Other  claims  recover- 

(m)  The  Pensher,  Swa.  213. 

(«)  The  Flying  Fish,  B.  &  L.  436 ;   The  Linda,  Swa.  306 ;   The  Egyptian, 
(1910)  A.  C.  400  ;  The  Jiruxellesville,  (1908)  P.  312. 

(o)  The  Kate,  (1899)  P.  165,  at  p.  168 ;   The  Argentina,  14  App.  Cas.  519. 

(j>)  The  Racine,  (1906)  P.  273. 

(7)  The  Kate,  ubi  supra. 

(r]  The  Racine,  (1906)  P.  273. 

(«)  The  Minnetonkn,  (1905)  P.  206. 
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able  are  expenses  reasonably  incurred  by  one  ship  to  avoid 
collision  with  another  negligently  dragging  her  anchor  down 
upon  her  (£),  and  compensation  paid  under  the  Workmen's 
Compensation  Act,  1906,  to  the  dependants  of  a  master  can 
also  bo  recovered  against  the  owners  of  the  ship  to  blame  for 
the  collision  in  which  the  master  met  his  death  (M). 

Where  a  vessel  is  sunk  in  the  Thames  by  the  fault  of  another 
ship,  since  the  Thames  Conservators  have  statutory  powers  to 
raise  her,  compensating  themselves  by  a  sale  of  the  ship  and 
making  the  owner  personally  liable  for  any  deficiency  (this 
personal  liability  attaching  even  if  the  owner  have  abandoned 
the  sunken  vessel),  the  owner  having  paid  this  deficiency  is 
entitled  to  recover  the  amount  as  consequential  damages  from 
the  ship  which  caused  the  collision  (x] . 

And  where  a  warship  is  injured  on  her  return  from  a  winter 
voyage,  when  in  normal  circumstances  she  was  just  about  to  go 
out  of  commission  for  three  months,  and  the  repairs  necessitated 
by  the  collision  are  completed  before  the  three  months  are  up, 
the  government  which  owns  her  is  entitled  to  recover  damages 
for  the  deprivation  of  the  possible  use  of  their  ship  during  the 
period  of  repairs  (y] .  So  also  where  a  dredger,  the  property  of 
a  harbour  board  who  earned  no  profits  out  of  their  undertaking, 
was  injured  by  the  fault  of  another  ship,  the  board  were  allowed 
as  damages  not  only  their  out  of  pocket  expenses  incurred  in 
repairs,  but  also  damages  for  depreciation  in  value  of  the 
dredger  and  loss  of  interest  on  the  capital  represented  by 
her  (2). 

But  where  the  injured  vessel  was  working  at  a  loss,  for  the  C&*c*  wh.  r. 
moment  being  engaged  in  establishing  a  new  trade,  nothing 
was  recovered  in  respect  of  the  injury  to  prospective  trade,  these 
damages  being  too  remote  (a) . 

And  a  payment  to  relatives  of  scamon  who  have  lost  their 

(t)  Port  Victoria,  (1902)  P.  25. 

(M)  The  Annie,  (1909)  P.  17(5. 

(x)  The  Wnllwl,  (1907)  P.-302. 

(y)  The  Astrakhan,  (1910)  P.  172,  citing  The  Mcdiana,  (1900)  A.  C.  113. 

(z)  The  Marpeesa,  (1907)  A.  C.  241. 

(a)  The  Bcddleuetl,  (1907)  P.  286. 
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lives  in  a  collision,  made  under  such  circumstances  that  the 
owners  would  not  have  been  liable  according  to  English  law, 
cannot  be  recovered  by  those  owners  against  the  ship  at 
fault  (6) ;  nor  can  a  similar  payment  be  recovered  though  the 
injured  ship  was  a  foreign  ship,  and  the  owners,  though  not 
liable  according  to  English  law,  were  liable  to  the  seamen's 
relatives  under  the  provisions  of  a  foreign  statute  (c) ;  and  the 
owners  of  a  tug  cannot  obtain  damages  against  the  owners 
of  the  ship  which  collides  with  and  sinks  the  tow,  so  causing 
the  tug  to  lose  the  benefit  of  the  towage  contract  (cc) . 

Questions  sometimes  arise  where  a  ship  has  been  injured  by 
the  fault  of  another  ship,  and  has  to  be  dry  docked  for  repairs, 
whether  the  wrongdoer,  who  is  of  course  liable  to  pay  the  dry 
dock  charges  as  damages,  can  have  those  charges  apportioned 
between  himself  and  other  persons  who  have  had  the  benefit  of 
the  dry  docking.  As  to  this,  it  is  settled  that  if  in  such  a  case 
the  owner  take  advantage  of  the  vessel  being  dry  docked  to  do 
certain  repairs  on  his  own  vessel,  which  he  is  under  no  obligation 
to  do,  and  which  do  not  increase  the  period  of  detention,  he  is 
not  liable  to  pay  any  part  of  such  charges  (d} .  But  where  a 
I  vessel  was  by  the  fault  of  two  other  vessels  injured  by  collision 
on  two  successive  days,  sustaining  injuries  on  each  occasion 
which  involved  taking  her  into  dry  dock  for  repairs,  it  was  held 
that  the  charges  therefor  were  apportionable  between  both 
the  wrong-doing  vessels  (e) ;  as,  however,  no  further  delay 
was  occasioned  by  the  second  collision  than  would  have  been 
necessary  to  do  the  repairs  inflicted  in  the  first  collision,  the 
owner  of  the  vessel  at  fault  in  the  second  collision  bore  no  part 
of  the  damages  payable  in  respect  of  demurrage  (/) . 

(6)  The  General  Havelock,  21  T.  L.  E.  438. 

(c)  The  Circe,  (1906)  P.  1. 

(cc)   La  Societf  Anonyme  de   Itemorquage  a   Helice  v.  J.  H.  Sennets, 
27  L.  T.  77. 

(d)  The  Acanthus,  (1902)  P.  17. 

.-^.(e)  The  Haversham  Orange,  (1905)  P.  307. 
(/) 
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.    CHAPTER 

SALVAGE. 

SALVAGE  is  the  service  which  volunteer  adventurers  eponta-  Definition  of 
neously  render  to  the  owners  in  the  recovery  of  property  from  w 
loss  or  damagpe  at  sea,  with  the  responsibility  of  making  restitu- 
tion  and  with  a  lien  for  their  reward,  (q) .  By  tne  maritime  law 
of  England,  salvage  is  confined  to  ship,  apparel  and  cargo,  or 
what  has  formed  part  of  these,  and  to  freight  earned  by  carriage 
of  cargo;  it  is  not  applicable,  for  instance,  to  a  gas  float  used 
as  a  floating  beacon  (6).  There  was  formerly  no  salvage  Includes  life 
allowed  for  saving  life,  but  by  the  Merchant  Shipping  Act,  ~vage' 
LS'.H,  where  services  are  rendered  wholly  or  in  part  within 
British  waters  in  saving-  life  from  any  British  or  foreign  vessel. 
or  elsewhere  in  saving  life^rom_AjBritislLJfiaasL  there  shall  be 
payable  a  reasonable  amount  of  salvage  to  the  salvor  (c) .  To 
salvo  life  on  the  high  seas  and  land  the  rescued  persons  ;it  a 
British  port  is  apparently  sufficient  to  found  a  claim  for  salva-'- 
\-  against  a  foreign  ship  under  this  Act  (d) .  Apart  from  this 
enactment  there  is  no  reward  for  saving  life  from  a  foreign 
ship  (e).  But  if  the  country  to  which  the  ship  belongs  is 
willing  that  the  English  Courts  shall  award  salvage  for  services 
rendered  to  the  ships  of  such  nation,  when  the  ship  is  out  of 
British  jurisdiction,  an  Order  in  Council  may  direct  that  the 
provision  as  to  salvage  service  rendered  to  British  ships,  con- 
tained in  the  Merchant  Shipping  Act,  1894,  s.  544,  shall,  in 

(a)  The  Thetis,  3  Hagg.  Ad.  228 ;   The  Neptune,  1  Hagg.  Ad.  227. 
(ft)  Gas  Float  Whitton,  (1897)  A.  C.  337. 
(c)  57  &  58  Viet.  c.  60,  s.  544. 
(^  (d}  TM£ttci£c,  (1898)  P.  170. 
'     (e)  The  Johannes,  Lush.  182. 
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British  Courts,  apply  to  services  rendered  in  saving  life  from 
the  ships  of  such  foreign  country,  whether  such  services  are 
rendered  within  British  jurisdiction  or  not  (/),  but  this  power 
does  not  seem  to  have  been  extensively  exercised.  If  such  an 
Order  in  Council  is  in  force,  a  ship  rendering  life-salvage 
services  to  a  foreign  ship  in  foreign  waters  may  sue  for  salvage 
in  a  British  Court,  but  not  otherwise  (g~) .  Foreigners  may  sue 
for  salvage  in  respect  of  services  rendered  to  a  British  vessel; 
and  semble,  even  to  a  foreign  vessel,  as  salvage  is  a  question  of 
the  jus  gentium  (ft). 

Salvage  is  payable  for  salving  the  cargo  on  a  ship  in  distress. 

As  a  rule,  the  services  rendered  must  have  resulted  in  the 
salving  of  the  vessel  (i),  or  at  least  have  contributed  to  that 
result.  Some  actual  benefit  must  be  conferred  on  the  salved 
property  (A:).  If  the  vessel,  in  spite  of  the  salvors'  efforts,  be 
lost,  the  salvors  have  no  claim  to  remuneration  (£).  There  is 
anlfepparent  exception  to  the  rule  that  some  benefit  must  be 
conferred,  which,  however,  depends  rather  upon  implied  con- 
than  upon  doctrines  of  maritime  salvage:  and  that  is, 
where  a  vessel  in  distiv^  summons  another  vessel  by 
signals  to  assist  her,  and  that  other  vessel  comes  to  her  help 
and  stands  by  to  help  her,  but  the  danger  passes  away  without 
her  active  assistance  being  called  for,  the  latter  vessel  would 
be  entitled  to  some  salvage  reward  (m) .  It  has  been  said  by 
the  Court  of  Appeal  (n]  that  even  in  this  class  of  case  where 
the  liability  is  founded  on  contract  no  claim  can  be  made 
unless  there  is  property  saved,  but  this  is  not  altogether  free 
from  doubt. 

(/)  Merchant  Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  s.  545. 

(V)  The  Willem  III.,  L.  R.  3  A.  &  E.  487. 

(h)  The  Two  Friends,  2  W.  Rob.  253 ;   The  Salacia,  2  Hagg.  265. 

(i)  The  Undaunted,  Lush.  90. 

(i)  The  Cheerful,  11  P.  D.  3;  The  Chetah,  L.  R.  2  P.  C.  241;  The 
Camellia,  9  P.  D.  27. 

(/)  The  Edward  Hau'kins,  Lush.  515. 

(m)  The  Melpomene,  L.  R.  4  A.  &  E.  129  ;  The  Undaunted,  ubi  supra  ; 
The  Carrier  Pigeon,  33  L.  T.  19;  The  Cambrian,  8  Asp.  263;  and  see 
The  Atlas,  Lush.  518  ;  The  August  Korff,  (1903)  P.  166. 

(n)  The  lienpor,  8  P.  D.  115. 
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Under  the  Merchant  Shipping  Act,  1894  (o),  compensation 
is  payable  where  a  ship  is  led  to  undertake  the  task  of  ren- 
dering assistance  of  a  supposed  case  of  distress  owing  to  signals 
of  distress  improperly  displayed,  and  such  compensation  is 
recoverable  as  salvage.  But  the  Act  confers  no  right  to  com- 
pensation where  the  signals  were  properly  made  (p) . 

It  is  not  necessary  that  the  services  rendered  shall  have  been 
the  sole  and  exclusive  cause  of  the  safety  of  the  vessel,  if  they 
have  meritoriously  contributed;  for  instance,  where  a  steam-  8ncce>g- 
tug,  having  a  vessel  in  tow,  saw  a  ship  ashore,  and  went  out  of 
her  way  to  inform  and  informed  another  steam-tug  of  what 
she  had  seen,  whereupon  the  second  tug  towed  the  stranded 
ship  into  safety,  it  was  held  that  both  steam-tugs  were  entitled 
to  salvage  remuneration  (g) .  But  the  mere  giving  information 
that  a  vessel  is  in  distress  to  other  vessels  who  are  already 
preparing  to  render  assistance  gives  no  claim  to  salvage  (r) . 

It  will  be  a  defence  to  a  claim  for  reward  for  salvage  services  The  extent cf 
that  the  ship  alleged  to  be  salved  was  never  in  any  peril  (*); 
but_it  is  not  necessary  that  the  distress  be  actual  or  immediate, 
or  that  the  danger  should  be  imminent  and  absolute,  so  long 
as  there  is  a  reasonable  possibility  of  misfortune  (<). 

The  service  must  be  voluntary.  A  salvor  is  a  person  who,  Who  can 
without ^my  particular  relation  to  the  ship  in  distress,  proffers 
useful  service  and  gives  it  as  a  volunteer  adventurer  without 
any  pre-existing  covenant  that  connected  him  with  the  duty 
of  employing  himself  for  the  preservation  of  the  vessel  (a). 
The  Court  does  not,  however,  look  at  the  intention  of  tin- 
salvor  in  rendering  the  service,  but  to  the  result  of  the  services; 
and  if  A.  salve  a  stranded  vessel,  thinking  wrongly  that  it 

(o)  57  &  58  Viet.  c.  60,  s.  434. 

(p)  The  Elawick  Park,  (1903)  P.  76. 

(q)  The  Sarah,  L.  R.  3  P.  D.  39. 

(r)  The  Marguerite  Molinot,  72  L.  J.  P.  56. 

(a)  The  Cairo,  L.  R.  4  A.  &  E.  184. 

(*)  The  Charlotte,  3  W.  Rob.  71. 

(M)  Per  Lord  Stowell  in  The  Neptune,  1  Hagg.  Ad.  227. 

G. — P.D.&A.  BB 
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belongs  to    him,    he  is  entitled    to   salvage   from    the    true 
owner  (a;) . 


(i.)  Crew  as  a 
rule  cannot : 


In  pursuance   of  the  principle   that    the   service   rendered 
must  be  voluntary,  the    crew    of   a   ship   cannot,    as  a  rule, 
become  salvors  of  her,  for  it  is  their  duty,  arising  from  their 
relationship  to  the  shipowner,  to  do  their  best  to  protect  the 
gates  con-       ship  through  all  perils.     But  if  their  contract  as  seamen  is 
dS^I^d  by     dissolved,  as  it  is  where  a  ship  is  abandoned  at  sea  sine  spe 

abandonment    rcri'rt t  iidi  anf   rt'cunt'rutull  bv  order  of  tli"  master,  ;m<l  ;is  it 

of  enip  or  .    . 

oUscharge.        may  be  by  the  act  of  the  master  giving  the  seamen  a  discharge, 

the    seamen    become    capable    of   assuming    the   position    of 
salvors  («/). 

The  crew  of  another  ship  belonging  to  the  same  owner  can 
claim  salvage  if  the  services  rendered  do  not  fall  within  the 
contract  which  they  originally  entered  into  with  the  owners, 
and  are  not  included  in  their  ordinary  wages  (z) ;  and  such  a 
crew  may  be  entitled  to  salvage  against  the  owners  of  the 
cargo,  though  the  owners  of  the  salving  ship  may  not, 
on  account  of  the  implied  warranty  of  the  seaworthiness  of  the 
salved  ship  (a) . 


II 


(ii.)  Nor  pas- 
sengers. 

Exception. 


I 


Passengers  cannot,  as  a  rule,  claim  for  salvage  services  (&); 
for  if  they  remain  on  the  ship  and  danger  exists  they  are 
bound  to  render  all  assistance;  but  where  a  ship  was  abandoned 
^  by  the  master  and  some  of  the  crew,  and  a  passenger  took 
command  of  her  and  brought  her  safe  to  harbour,  he  was 
awarded  salvage  on  the  ground  that  he  did  more  than  his  duty 
called  on  him  to  perform,  since  by  assuming  the  command  he 
made  himself  responsible  in  the  same  manner  as  if  he  had  been 
master  (c). 

(iii.)  Nor  Pilots  cannot,  as  a  rule,  claim  for  salvage  services;  but  they 

may  be  so  entitled  if  their  services  transcend  the  ordinary  duties 

(«)  The  Li/ey,  6  Asp.  255. 

(y)  The  Warrior,  Lush.  476  ;   The  Florence,  16  Jur.  572  ;  The  Le  Jouet, 
3  A.  &  E.  556. 

(z)  The  Sappho,  L.  E.  3  P.  C.  690. 

(a)  The  Olenfruin,  10  P.  D.  103. 

(6)  The  Sranston,  2  Hagg.  Ad.  3. 

(c)  Newman  v.  Walters,  3  Bos.  &  Pul.  662. 
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of  pilotage.  The  test  is,  not  whether  the  vessel  was  in  distress, 
or  whether  she  was  damaged;  but  whether  the  risk  attending 
the  services  was  such  that  the  pilot  could  not  be  reasonably 
(•\|M'ctcd  to  perform  them  for  the  ordinary  pilot's  fees,  or  even 
for  extraordinary  pilotage  reward  (d) . 

A  licensed  pilot  is  not  bound  to  remain  on  board  a  ship  in 
distress  in  any  event  and  at  the  peril  of  his  life;  and,  if  he 
does  so,  he  is  entitled  to  bo  paid  for  extraordinary  services  as  a 
salvor  (e) .  But  the  services  of  a  pilot  cannot  easily  be  con- 
verted into  those  of  a  salvor  (/) . 

Neither  are  the  owners  of  tugs  engaged  in  towing  a  vessel  (iv-)  Nor  || 
entitled,  as  a  rule,  to  put  in  a  claim  as  salvors.  Particularly,  a  *«,.*  \^Q 
tug  under  contract  to  tow  a  ship  is  not  entitled  to  salvage 
remuneration  for  rescuing  the  ship  from  danger,  brought  about 
by  the  tug's  negligent  performance  of  her  towage  contract  (g}. 
But  if,  while  towage  services  are  being  rendered,  circumstances  Exception, 
supervene  involving  serious  danger  that  would  justify  the  tug 
in  abandoning  her  engagement,  and  she  continues  to  render 
josistance,  her  services  then  become  salvage  services  (A).  In 
order  to  justify  a  tug  abandoning  her  contract  of  towage,  there 
must  be  among  the  supervening  circumstances  an  element  of 
serious  danger  which  was  not  in  the  contemplation  of  the 
parties  at  the  time  they  entered  into  the  contract  (£).  For  the 
tug  does  not  warrant  that  she  will  tow  the  vessel  under  all 
circumstances  (jfc).  But  the  contract  to  tow  embraces  the  risk 
of  ordinary  bad  weather  (?) . 

It  may  be  noted,  too,  that  the  service  rendered  by  one  ship's 
towing  another  may,  under  special  circumstances,  constitute  not 
ordinary  towage  services,  but  be  of  a  salvage  character  (ni). 

(d)  Akerllom  v.  Price,  7  Q.  B.  D.  129. 

(e)  The  Hercules,  11  P.  D.  10. 

(/)  The  ^Eolus,  L.  E.  4  A.  &  E.  29. 

(jf)  The  Robert  Dixon,  5  P.  D.  54 ;    The  Mimnhnhn,  Lush.  335;    The 
Due  d'Aumale  (No.  2),  (1904)  P.  60  ;   Tht  Man'chal  Suchet,  (1911)  P.  1. 
(/*)  The  J.  C.  Potter,  L.  E.  3  A.  &  E.  129L'. 
(»)  The  White  Star,  L.  E.  1  Ad.  &  Ecc.  68. 
(A:)  The  Minnehaha,  ubi  supra. 
(I)  The  Galatea,  Swa.  349. 

(m)  The  Jubilee,  42  L.  T.  594  ;  I  he  Albion,  27  L.  T.  72:5. 
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Where  owners  of  a  tug  in  the  neighbourhood  of  a  disabled 
vessel  agree  to  tow  the  vessel  into  port  not  knowing  that  the 
master  of  the  tug  has  already  proceeded  to  her  assistance,  the 
owners  arc  bound  by  the  towage  agreement,  but  the  master  and 
crew  of  the  tug  acquire  independent  rights  which  must  be 
dealt  with  on  salvage  terms  (w). 

(v.)  Nor  his  His  Majesty's  ships  cannot  ordinarily  claim  salvage  re- 
numeration  for  services  rendered,  it  being  their  duty  to  assist 
vessels  in  p<iril.  But  they  arc  entitled  when  the  services 
rendered  are  not  within  the  ordinary  scope  of  the  duties  of  the 
officers  and  crew  (o) .  And  with  the  written  consent  of  the 
Lords  of  the  Admiralty  the  personal  and  important  services  of 
the  officers  and  crew  of  a  ship  of  his  Majesty's  navy  may  be 
made  the  subject  of  a  claim  by  way  of  salvage ;  but  they  cannot 
make  with  the  captain  of  the  wrecked  ship  any  agreement  as  to- 
the  amount  of  their  reward  (p).  Salvage  by  his  Majesty's 
ships  is  regulated  by  the  Merchant  Shipping  Act,  1894  (g). 

I  (vi.)  Nor  ships       Ships  sailing  in  company  in  a  joint  enterprise,  and  under 
sailing  in  .     '  . 

company.         agreement  to  render  assistance  to  one  another,  cannot  claim 

salvage  of  one  another  (r) . 

n(vii.)  Nor  ship       Ship  agents  can  claim  salvage  against  the  ship  for  the  owners 
services  more    °f  which  they  are  agents,  if  the  services  rendered  are  something 
than  agency     more  than  agency  services  (s). 
services.  J 

J  (viii.)  Life-  When  a  life-boat  is  launched  for  the  purpose  of  saving  life 

the  launchers  and  the  crew  look  ;to  the  National  Life-boat  Insti- 
1  ut  ion  for  payment,  according  to  the  scale  provided  by  its  rules; 
but  if  on  arriving  at  the  vessol  the  services  of  the  nmw  of  tfm. 
life-boat  are  engaged  to  endeavour  to  save  the  vessel,  then, 
under  the  rules  of  the  institution,  the  crew  become  a  party  of 

(»)  The  Frieslan<1,  (1904)  P.  345. 

(o)  The  Thetis,  3  Hagg.  14  ;   The  Victoria,  13  P.  D.  125. 

(p)  57  &  58  Viet.  c.  60,  s.  557. 

(q)  Ibid.  ss.  557 — 564. 

(r]  The  Waterloo,  2  Dods.  438  ;   The  Zrphyr,  2 'Hagg.  43. 

(s)  Cargo  ex  Honour,  L.  E.  1  A.  &  E.  87 ;  The  Kate  S.  Jones,  (1892)  P.  366. 
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salvors  who  have  borrowed  the  life-boat  for  salvage  purposes 
and  will  be  entitled  to  claim  salvage,  and  where  the  Grew  are 

so  entitled  the  launchers  will  he  in  the  same  petition    t  . 

Where  two  ships  belong  to  the  same  owner  he  cannot  claim  (ix.)  Ships   j» 
aalvage  for  services  rendered  by  one  ship  to  the  other  (M).  But  to  Sesame /I 

if  the  salved  ri'x  he  cargo,  though  the  owner  of  both  ships  be  owner. 
the  same  person ,  salvage  is  claimable  against  the  cargo  unless 
[lie  shipowner  is  liable  by  the  terms  of  his  contract  for  loss 
or  injury  to  the  cargo,  and  the  services  rendered  were  only 
required  to  prevent  such  loss  or  injury  (x);  and  if  the  salving 
ship  is  owned  by  several  owners  and  some  only  of  them  are 
interested  in  the  salved  ship,  the  other  owners  can  claim  salvage 
from  the  latlrr  ; // , .  Similarly  whore  the  salved  ship  belongs  to 
a  person  who  has  chartered  the  salving  ship,  if  the  charter- 
party  amounts  to  a  demise  he  becomes  pro  hdc  vice  owner,  and 
no  salvage  can  be  earned  (2).  But  if  the  charter  does  not 
amount  to  a  demise,  salvage  will  be  payable  to  the  owner  (a), 
unless  the  charter  expressly  provides  for  tjie  charterer  getting 
the  benefit  of  any  salvage  reward  earned  by  the  chartered 
ship  (6).  i 

But  even  where  both  ships  belong  to  the  same  owner  the 
master  and  crew  of  the  salving  ship  are  entitled  to  salvage 
remuneration  provided  the  services  rendered  are  not  within  the 
scope  of  their  contract  to  perform  (c) . 

Where  salvage  has  been  rendered  by  one  salvor  and  he  is  in 
possession  of  the  salved  ship,  no  other  person  can  interfere  with 
assistance  that  is  unsought  and  not  needed  jl  .  If  such  other 
person  claims  as  a  joint  salvor,  he  must  show  at  least  an 

(<)  The  Cayo  Bonito,  (1904)  P.  310;  and  see  Th<  Au!fii.ttt  l.ttjtmbrtt 
(1902)  P.  123. 

(w)  The  Waterloo,  2  Dods.  433. 
(«)  The  Olenfruin,  10  P.  D.  109. 
(V)  The  Alfen,  Swa.  189. 
(z)  The.  Scout,  L.  R.  3  A.  &  E.  512. 
(a)  The  Collier,  L.  R.  1  A.  &  E.  83. 
(ft)  The  Waterloo,  2  Dods.  434. 
(c)  The  Sappho,  L.  R.  3  P.  C.  f590. 
(d}  The  Maria,  Edw.  177. 
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to 

guide  the 
Court  in 


apparent,  if  not  an  actual,  necessity  for  his  interference  (e). 
The  original  salvors  have  no  right  to  refuse  assistance  where 
needed,  and  no  other  vessel  has  the  right,  except  from  strong- 
necessity,  to  interfere  in  the  salvage  (/).  The_onu8_of_showing- 
this  strong  necessity  lies  on  the  second  salvors  (g) . 

If  two  shjpe  Jiflgft  freen  in  collision  and  the  innocent  vessel 
renders  salvage  services  to  the  other,  it  nevertheless  cannot 
claim  salvage  remuneration;  for  the  Merchant  Shipping  Act, 
\^'[\  //  ,  imposes  on  vessels  after  collision  the  duty  of  ren- 
dering each  other  asM<tanci>  T. 

The  amount  which  shall  be  awarded  for  salvage  is  in  the 
discretion  of  the  Court,  and  in  exercising  its  discretion  it  takes 
consideration  (1)  the  extent  of  the  peril  of  the  object 
salved;  (2)  the  value  of  the  object  salved;  (3)  the  risk  run  by 
the  salvors;  (4)  the  degree  of  labour  and  skill  displayed  by 
the  salvors,  and  the  time  they  are  occupied  (fc) ;  (5)  the  prompti- 
tude displayed  in  rendering  assistance  (Z) ;  (6)  the  value  and 
risk  of  the  salving  proper!  \  _Jf  The  exact  service  performed 
is  not  the  only  proper  test  for  estimating  the  quantum  of  the 
reward.  It  is  for  the  general  security  and  interest  of  navi- 
gation and  commerce  that  a  considerable  reward  should  be 
held  out  to  encourage  salvors  to  go  to  the  assistance  of  vessels 
in  distress  (w);  and  if  a  ship  has  rendered  assistance,  and  is 
in  a  position  to  render  further  assistance,  but  her  help  is  dis- 
pensed with,  such  further  help  that  she  could  have  rendered 
will  be  taken  into  account  (w) ;  and  if  the  salving  vessel  has 
v/been  special!}-  built  for  salvage  services,  the  Court  will  take  this 
also  into  account  (a) . 

(e)  The  Blenden  Hall,  1  Dods.  418. 

(/)  The  Charlotta,  2  Hagg.  361. 

(g)  The  Eugene,  ibid.  156. 

(A)  57  &  58  Viet.  c.  60,  s.  422. 

(»)  The  Beta,  L.  E.  2  P.  C.  47  ;   The  Peter  Graham,  5  Asp.  276. 

(A-)  The  Clifton,  3  Hagg.  117. 

(I)  The  City  of  Edinburgh,  2  Hagg.  333. 

(TO)  The  William  Beckford,  3  Rob.  Cas.  356. 

(»)  The  Macadam,  7  Asp.  400. 

(o)  The  Qlmtgi/le,  (1898)  P.  97. 
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The  rule  is  that  the  greater  the  peril  the  object  salved  was  The  extent 
in,  the  greater  should  be  the  reward  for  salving  it  (p).    Thus,  ° 
saving  a  derelict  vessel  will   entitle   the  salvors  to  a  higher 
reward  than  the  saving  of  a  ship   under   any   other   circum- 
stances (g) .    Whether  a  ship  is  a  derelict  or  not  is  a  question  of 
fact.     The  mere  fact,  thai  slm  has  been  abandoned  by  master  Test  whether 
and  ( iv\\  is  not  conclusive;  the  question  is,  Did  the  master  and  *  derelict  or 
crew  leave  the  ship  to  save  their  lives,  or  to  obtain  assistance  not. 
merely  (r)  ?     The  hoisting  of  signals  of  distress  is,  of  course, 
an  element   to   be  considered  in  estimating  the  peril  a  ship 
stood  in  (s) . 

The  value  of  the  property  salved  must  be  considered  in  con-  The  value  of 
nection  with  the  value  of  the  services  rendered  and  the  peril  ^fy^01' 
from  which  the  ship  was  saved;  if  the  latter  are  inconsiderable, 
the  mere  value  of  the  property  salved  will  not  be  allowed  to 
swell  the  reward   beyond  what    the    salvors'  services    entitle 
them  to  (£). 

In  connection  with  these  two  elements,  value  and  peril,  the 
Court  takes  into  consideration,  first,  the  value  of  the  property 
salved,  and  next,  the  actual  perils  from  which  it  has  been 
saved;  and  in  considering  these  perils,  the  possibility  of  assist- 
ance being  rendered  must  bo  taken  to  lessen  the  amount 
awarded  (w) . 

Tin  value,  if  ascertained  by  appraisement,  is  the  value  of 
the  ship  to  her  owners  in  her  damaged  condition  on  the  com- 
pletion of  the  salvage  services  (#) . 

The  risk  and  danger  run  by  the  salvors  are  also  considered :  The  riak  run 
.....  .  .,     .    ,.  ,i  -i 

if  their  services  involved  the  risknig  of  their  lives,  or  the  JMTII- 

ling  of  valuable  property  belonging  to  them,  their  reward  will 
be  increased  in  proportion  to  the  amount  of  such  risk.  The  time 

(|>)  The  Chetah,  L.  R.  2  C.  P.  'J13. 

(q)  The  Jiatche,  L.  R.  4  A.  &  E.  127. 

(r)  Tlif  r/iMHi/rtOM,  Br.  &  L.  69. 

(«)  The  Hedwig,  1  Spinks,  19. 

(*)  The  AmMque,  L.  R.  6  P.  C.  468. 

(«)  The  Werra,  12  P.  D.  52. 

(*)  The  Hohenzorieni,  (1906)  P.  339. 
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WhaUoeaes 
jgg  expenses 

salvor.-  :m- 
Entitled  to  in 
;«llition  to 
the  salvage. 


Amount  may 
be  fixed  by 
agreement. 


spent  by  them,  and  the  state  of  the  weather  whilst  the  services 
were  being  rendered,  will  also  bo  considered.  Thus,  if  the 
salvors  in  their  efforts  risk  a  steamer,  their  reward  for  salvage 
will  be  larger  than  if  they  merely  risk  a  sailing  vessel  (y] . 

In  addition  to  a  sum  in  the  nature  of  a  reward,  the  salvors 
are  entitled  to  recover  for  all  actual  losses  and  expenses  sus- 
tamedjby  them  while  giving  their  services,  including  sums  in 
respect  of  demurrage  where  there  is  a  detainer  of  the  salving 
-liip  .:  ;  hut  mil  compensation  for  profits  lost  l>y  the  loss  of 
employment  while  rendering  salvage  services.  The  loss  of  in- 
surance on  account  of  the  deviation  involved  must  also  be  taken 
into  account  (a);  for  a  ship  is  not  justified  in  deviating  from 
her  course  except  to  save  life  (&). 

The  salvors  and  the  shipowner  may  fix  the  amount  of  the 
reward  by  agreement  (c) ;  and  an  agreement  will  be  binding 
unless  it  is  clearly  inequitable.  An  agreement  by  which  sea- 
men  abandon  their  right  to  salvage  is  inoperative,  nor  is  an 
assignment  or  sale  of  salvage  valid  (d)',  but  seamen  on  being 

agree  to  take  a  specified  sum 
The   master   without 


employed  for  salvage  services  i 

as  remuneration,  if  fair  and  just(e). 


express  authority  may  bind  the  shipowner  and  crew  by  an 
agreement  as  to  the  reward  to  be  paid  for  future  salvage  ser- 
vices; but  in  respect  of  past  services  for  which  they  have 
acquired  vested  rights,  he  has  no  implied  authority  to  bind 
them(/). 

BntCpurt  Any  agreement  as  to  salvage  reward  is  primd  facie  binding:, 

will  in  some  .       ' 

cases  set  aside  hut  the  Court  will  set  aside  any  such  agreement  which  is  not 

such  agree- 
ment. 

(y)  The  Perth,  3  Hagg.  414  ;  The  Kingalock,  1  Spinks,  E.  &  A.  263. 

(z)  The  Mud  Hopper,  40  L.  T.  462. 
(a]  The  Scindia,  L.  B.  1  P.  C.  241. 

(6)  Scaramanga  v.  Stamp,  L.  B.  5  C.  P.  D.  295 ;  Marine  Insurance  Act, 
L-.  1906  (6  Edw.  7,  c.  41),  s.  49. 

(c)  The  Firefly,  Swa.  240  ;  and  see  57  &  58  Viet.  c.  60,  s.  554. 

(d)  57  &  58  Viet.  c.  60,  ss.  156,  212. 
(f)  Ibid.  s.  156. 

(/)  The  Africa,  1  Spinks,  300;   The  Jiritain,  1  W.  Bob.  40,  313;  The 
Nasmyth,  10  P.  D.  41  ;  The  Elise,  Swa.  436 ;  The  Inchmaree,  (1899)  P.  11 1. 
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fair  and  impartial,  and  unless  the  parties  wero  competent  to 
judge  of  the  consequences  of  the  agreement  and  clearly  under- 
stood its  nature  (g) .  Thus,  such  an  agreement  may  be  set 
aside  for  inadequacy  or  excessiveness  of  the  reward  (h) ;  for 
concealment  of  material  facts  (i} ;  for  fraud  or  undue  compul- 
sion (fc) .  It  will  not  be  set  aside  merely  on  the  ground  that 
it  is  a  hard  bargain  (Z) .  The  Court  of  Appeal  will  not  inter- 
fere with  the  award  of  the  Court  below,  unless  it  is  of  opinion 
that  the  amount  is  so  large  as  to  be  unjust  to  the  owners  of  the 
ship  which  has  been  in  distress,  or  so  small  as  to  be  unjust  to 
the  salvors  (m) . 

The  salvors,  although  their  efforts  have  proved  successful, 
may  entirely  forfeit  their  reward  by  misconduct  (n)  (if  such 
misconduct  be  wilful  and  almost  criminal,  and  not  a  mere 
of  judgment)  (o);  or  by  negligence  so  gross  that  the  ship  salved 
is  put  in  greater  peril  than  that  from  which  she  was  being 
rescued  (p). 

The  term  "misconduct"  will  include  non-delivery  of  wreck  What  the 
to  the  receiver  of  wreck;  improper  retention  of  property;  un- 
lawful  obtrusion  of  assistance;  improper  refusal  of  further 
assistance;  neglect  to  afford  prompt  help;  exorbitant  demands 
before  giving  aid.  Where  the  misconduct  is  not  very  flagrant, 
it  may  only  involve  a  partial  forfeiture  of  the  reward  (q). 
Thus,  salvage  remuneration  may  be  lessened  if  the  salvors 
make  exorbitant  demands  (r} ;  if  they  are  guilty  of  violent 

(y)  The  True  Blue,  2  W.  Rob.  180 ;  The  Waverley,  L.  R.  3  A.  &  E.  369. 

(*)  The  Phantom,  L.  R.  1  A.  &  E.  58. 

(»)  The  Canova,  L.  R.  1  A.  &  E.  56. 

(*)  The  Medina,  2  P.  D.  5;  The  Rialto,  (1891)  P.  175;  The  Port 
Caledonia,  (1903)  P.  184 ;  The  Crusader,  (1907)  P.  196. 

(I)  The  Firefly,  Swa.  2-10. 

(m)  The  Accomac,  (1891)  P.  349;    The  P<>(t  Hunter,  (1910)  P.  343. 

(n)  The  Magdalen,  31  L.  J.  M.  C.  22. 

(o)  The  Charles  Adulph,  Swa.  156. 

(p)  The  Neptune,  1  W.  Rob.  297  ;  The  Duke  of  Manchester,  2  W.  Hob. 
470 ;  The  Yan-Yean,  L.  R.  8  P.  D.  147. 

(q)  The  Magdalen,  31  L.  J.  M.  C.  22;  The  C.  S.  Hutler,  L.  K.  2  A.  \  K. 
178. 

(r)   The  John  and  Thomas,  1  Hagg.  157. 


378  THE  STUDENT'S  PROBATE,  DIVORCE  AND  ADMIRALTY. 

and  overbearing  conduct  (s} ;  if  they  show  a  great  want  of 
skill  and  prudence  (t}. 

Djnaifin  of  The  proportions  in  which  the  reward  is  to  be  divided  among 
amonj^salvore  tho  officers,  the  crew,  and  the  owners  of  the  salving  ship  are  in 
i- in  discro-  the  discretion  of  the  Court,  which  will  exercise  its  discretion 

tion  of  Court. 

according  to  the  circumstances  of  the  case.  The  nature  01  the 
personal  services  rendered  by,  and  the  personal  risk  run  by, 
each  individual  will  be  taken  into  consideration  (u) .  But  if  no 
individual  has  performed  any  act  more  meritorious  than  the 
rest  of  his  companions,  the  amount  will  generally  be  distributed 
among  officers  and  men  according  to  their  rating  (x) .  Naviga- 
ting officers  will  be  treated  as  equal  to  the  corresponding  grades 
of  engineer  officers,  e.g.,  the  chief  officer's  rating  will  be  treated 
as  equal  to  the  chief  engineer's  rating  («/) .  Non-navigating 
members  are  usually  entitled  only  to  a  half -share  according  to 
their  ratings  (2),  but  each  case  must  be  dealt  with  on  its 
merits  (a).  The  amount  to  be  awarded  to  the  owners  depends 

/upon  the  risk  their  ship  has  been  put  to,  and  her  value  and  the 
value  of  the  help  rendered  (&).  An  apprentice  is  entitled  to 
salvage  as  an  ordinary  seaman,  but  not  the  master's  wife,  even 
though  rated  as  stewardess  (c) .  A  pilot  on  board  the  salving 
ship  will  be  entitled  to  share  in  the  salvage  award  if  his  services 
have  been  more  than  would  naturally  fall  within  his  ordinary 
duties  as  a  pilot  (d) .  The  owners,  masters,  and  crews  of  differ- 
ent ships  can  all  join  and  issue  one  writ  of  summons  in  rem  for 
salvage  services  (e) . 

Any  Court  having  Admiralty  jurisdiction  may  (when  the 

(a)  The  Marie,  7  P.  D.  203. 

(<)  The  Cape  Packet,  3  W.  Bob.  125. 

(«)  The  Skibladner,  3  P.  D.  24. 

(x)  The  Earl  Grey,  3  Hagg.  Ad.  363  ;   The  Hope,  3  Hagg.  Ad.  423. 

(y)  The  Jiirnam,  76  L.  J.  P.  28  ;   The  Itala,  95  L.  T.  398. 

(z)  The  Spree,  (1893)  P.  147. 

(a)  The  Minneapolis,  (1902)  P.  30. 

(6)  The  Perla,  Swa.  232;   The  Enchantress,  Lush.  93. 

(c)  The  Punta  Lara,  26  T.  L.  E.  268. 

(d)  The  Santiago,  70  L.  J.  P.  12. 

(e)  The  Marc-chal  Sachet,  (1896)  P.  233. 
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total  salvage  award  is  ascertained)  apportion  the  amount  among\\<*>  apportion 

salvage 


salvors;  and  when  I  lie  services  have  been  rendered 
within  the  United  Kingdom  and  the  amount  ascertained  to  be 
due  by  agreement  or  summarily  does  not  exceed  200j.,^jhe 
Eor  the  district  may  make  the  apportion  - 


reward. 


The  various    kinds    of    property  salved  —  ship,    cargo,    and  Shin,  freight. 
freight  —  must  contribute  a  share  towards  the  reward  in  pro-  *~£  contri- 
portion  to  the  value  of  each  (g}.     If  goods  —  e.g.,  Government  tmte  towards 
stores  —  are  bein     carried  at  the  risk  of  the  charterers  of  the 


vessel  salved,  the  salvage  remuneration  in  respect  of  such  goods  tor  saying 

must  be  paid  by  the  charterers  (/&) .     There  is  a  right  to  sue  property. 

for  salvage  in  personam  even  though  the  salved  ship  has  been   /• 

sold  to  other  persons  in  whose  hands  it  is  not  subject  to  a  mari-   *•,  y       ^|  .f^itf 

time  lien,  r.ri.,  the  Government  (i}.     But  this  right  to  sue  in  /4ty-0 

***~~~*m**m*^fJUL*u~**~»*~*»**  N    '      _  i  H  "  •       .  j        i         -k  /io    VJU*' 

personam  depends  on  something  having  been  saved  to  which  a 
claim  may  attach,  so  that  if  life  alone  be  saved  the  salvors  have 
no  claim  in  pi'i'^omnii  against  the  owners  of  the  lost  vessel  (fc); 
nor  is  there  any  claim  against  the  owners  of  the  cargo  if  life 
alone  be  saved  (T) . 

\  shipowner  who  has  paid  life  salvage  cannot  recover  the 
amount  under  the  ordinary  form  of  a  Lloyd's  policy  (m). 

The  value  of  the  property  at  the  port  where  the  salvors'  How  the 
services  end  is  considered  to  be  the  value  of  the  property  for  property  is 


salvage  purposes  (w)  .    In  ascertaining  the  value  of  the  res,  it  is 

the  value  of  the  r  e^  as  salved  that  muflt  be  taken.     Thus,  where  as  to  value 

a  disabled  ship  was  towed  by  a  trawler  to  within  reach  of  a 

(/)  Merchant  Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  ss.  555,  550. 

(</)  The  Lorn/ford,  L.  R.  6  P.  D.  60  ;  The  Westminster,  1  W.  Rob.  23:3  ; 
The  Velox,  (1906)  P.  263. 

(A)  The  Port  Victor,  84  L.  T.  363. 

(t)  Five  Steel  Barges,  15  P.  D.  142. 

(&)  Cargo  tx  Schiller,  2  P.  D.  149  ;  Cargo  ex  Sarpedon,  3  P.  D.  28. 

(I)  The  Eliza,  3  Hagg.  87  ;   The  Renpor,  3  P.  D.  115. 

(m)  Nottrse  v.  Liverpool  Sailing  Shipowners'  Mutual  Protection  and 
Indemnity  Society,  (1896)  2  Q.  B.  16. 

(n)  The  Stella,  L.  R.  1  A.  &  E.  340. 
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assistance  of  tugs,  but  the  master  improperly  refused  to  employ 
a  tug,  and  the  vessel  in  consequence  stranded  before  she  could 
be  got  into  port,  the  Court  in  awarding  salvage  to  the  trawler 
based  it  on  the  value  of  the  disabled  ship  before  she  stranded — 
her  value  at  the  time  the  salvage  service  was  ended  by  towing 
her  from  a  position  of  danger  to  a  position  where  assistance 
could  bo  obtained  (0) .  In  case  of  a  dispute  as  to  the  value,  it 
may  be  ascertained  by  a  commission  of  appraisement. 


Salvors' 
rights  as 
against 
Crown. 


Notwithstanding  a  ship    has    become   liable   to   forfeiture, 
salvors  subsequently  salving  her  would  be  entitled  to  salva^ 
priority  t"  f-.hfl  glflims  of  tfxe  Crown  (p) . 


Provisions  of 
Jg.  S.'  A6E. 

1894,  as  to 


The  Merchant  Shipping  Act,  1894  (q),  has  some  important 
provisions  relating  to  salvage  in  the  United  Kingdom.  By 
sect.  546,  when  a  ship  is  stranded  or  in  distress  on  the  shore  of 
any  sea  or  tidal  waters  witnin~tKe  limits  of  the  United  King- 
dom, and  services  are  rendered  by  any  person  (1)  in  assisting 
such  ship;  (2)  in  life  salvage  to  her:  (;3)  in  salving  cargo:  and 
whenever  wreck  is  salved  within  the  United  Kingdom,  the 
owners  must  pay  the  salvors  a  reasonable  amount  of  salvage  and 
also  expenses  incurred  in  the  performance  of  the  services.  ^Life 
salvage  is  to  have  priority,  and,  if  the  ship  is  destroyed  or  ihr 
value  insufficient,  salvage  may  be  awarded  by  the  Board  of 
Trade,  formerly  out  of  the  Mercantile  Marine  Fund,  but  now 
out  of  moneys  provided  by  Parliament  (r).  Disputes  as  to  the 
amount  of  salvage  are,  in  certain  cases,  to  be  settled  by  the 
County  Court  (s)  .  When  disputes  arise  as  to  the  apportion- 
ment of  the  salvage  moneys,  if  the  sum  does  not  exoe^dgSffiff  . 
it  is  to  be  paid  to  tViA  wrap.!?-  lyy^yfir  of  the  district  (s),  .who 


may  distribute  it  in  such  shares  as  he  thinks  fit,  and  his  distri- 


(o)  The  Germania,  (1904)  P.  131. 
(p)  Att.-Qen.  v.  Norstedt,  3  Price,  137. 
(?)  57  &  58  Viet.  c.  60. 

(r)  Merchant  Shipping  (Mercantile  Marine  Fund)  Act,  1898  (61  &  62 
Viet.  c.  44). 

(«)  57  &  58  Viet.  c.  60,  s.  547 ;  see  ante,  p.  320. 
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bution  is  unappealable  (£).     If  the  amount  exceeds  200?.,  the 
apportionment  is  to  be  settled  by  the  Admiralty  Division  (M). 

Bj'  the  Merchant  Shipping  Act,  1894,  wreck  receivers  have  Jurisdiction 
the  following  powers  to  enforce  the  payment  of  salvage  '4reek>— 
moneys :  — If  such  moneys  are  due  in  respect  of  services  rendered  (i)  in  salvage ; 
to  a  ship,  they  may  detain  the  ship  and  cajgft  Hll  payment  is 
made  or  process  issued  by  a  competent  Court  for  the  detention 
of  the  ship.  If  the  moneys  are  due  in  respect  of  saving 
wreck,  they  may  detain  the  wreck.  The  ship  or  wreck  may  be 
released  on  security  being  given  (x) .  Powers  are  given  to  the 
receiver  to  sell  ships  and  wreck  so  detained.  These  arise  (1) 
where  the  amount  is  not  disputed  and  payment  is  not  made 
within  twenty  days;  (2)  where  the  amount  is  disputed,  but  no 
appeal  lies  from  the  first  tribunal  to  which  the  dispute  is 
referred,  and  payment  is  not  made  within  twenty  days  from  the 
decision  of  such  first  tribunal;  (3}  where  the  amount  is  dis- 
puted and  an  appeal  lies,  and  payment  is  not  made  within 
twenty  days  from  the  first  tribunal's  decision  or  steps  are  not 
taken  to  appeal  (y] . 

Further,  sect.  566  authorizes  the  appointment  of  receivers  of  (ii)  in  wrecks, 
wreck.  The  duties  of  such  a  receiver  are — (1)  when  a  ship  is 
stranded  or  in  distress  on  the  shore  to  superintend  proceedings 
taken  to  preserve  the  ship  and  the  lives  of  those  aboard  her,  and 
for  such  purpose  to  summon  men  to  assist  him;  to  require  the 
master  of  any  ship  or  boat  near  at  hand  to  give  aid;  to  jiemand 
the  use  of  any  waggon,  cart,  or  horses  that  may  be  at  hand: 
(2)  to  take  possession  ol*  all  cargo  and  other  articles  washed 
ashore  from  such  ship  (2);  (3)  to  suppress  plunder  from  a  ship 
in  distress,  and  to  repress  disorder  (a) ;  (4)  to  examine  any 
person  belonging  to  a  ship  which  has  been  in  distress  as  to  the 
ship's  name,  the  name  of  the  master,  owners,  and  cargo-owners, 
the  ports  to  and  from  which  the  ship  was  bound,  the  occasion  of 
the  distress  of  the  ship,  and  the  services  rendered;  and  to  take 
the  examination  down  in  writing,  and  report  it  to  the  Board  of 
Trade  (&). 

(<)  57  &  58  Viet.  c.  60,  s.  555.  («)  Ibid.  8.  556. 

(x)  Sect.  552.  (y)  Sect.  553. 

(z)  Sects.  511,  512.  (a)  Sect.  514. 
(6)  Sect.  517. 
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Further,  a  person  who  findl  or  takes  possession  of  wreck, 
originally  "within  or  brought  witnin  the  limits  of  ibe  United 

Kingdom,  if  In-  is  tin'  owner  thereof,  must  give  notice  thereof  to 
the  receiver;  if  ho  is  not  the  owner,  he  must  deliver  it  up  to  the 
rceeiver  (<•  :  and  a.  receiver  has  pouer.  on  a  jusliec's  warrant, 
to  search  i'or,  seize,  and  detain  concealed  wreck  (d) .  After 
taking  possession  of  wreck,  the  receiver  is  to  £ost  up  in  the 
custom  house  of  the  district  a  description  of  it,  and  if  it  exceeds 
201.  in  value  he  must  send  a  similar  description  to  Lloyd's  (e). 
If,  however,  the  wreckage  is  under  5?.,  or  is  so  much  damaged 
or  of  so  perishable  a  nature  that  it  cannot  be  kept  with  advan- 
tage, or  it  is  not  of  sufficient  value  to  pay  for  Avarehousing, 
the  receiver  may  sell  it  at  once,  and  hold  the  proceeds  for 
claimants  (/) . 

Wreck  Com-         "phe  same   Act  (or)   makes  certain  provisions  as  to  wrecks. 

nussioners 

and  Naval  Wreck  Committal' on  firs  and  Naval  Courts  are  appointed  to  hold 
inquiries  respecting  shipping  casualties.  The  Commissioners 
and  Naval  Courts  may  deal  with  a  master's  or  mate's  certificate 
if  the  conduct  of  the  latter  be  called  in  question. 

Life  salvage.        As  already  mentioned,  claims  for  salvage  of  life  are  given 

priority  by  statute  over  all  other  claims  (/&). 

Whero  a  claim  is  made  for  life  salvage,  risk  or  serious  appre- 
hension of  danger  to  the  lives  of  those  who  have  been  rescued 
will  entitle  the  salvors  to  life  salvage,  even  if  the  lives  of  those 
rescued  were  in  fact  not  in  actual  danger :  the  pecuniary  value 
oj  the  life  of  any  particular  person  salved  must  not  be  taken 
into  account,  and  if  the  services  can  be  adequately  recompensed 
by  a  small  sum  the  great  value  of  the  vessel  and  her  cargo  must 

not  be  treated  as  an  element  of  importance  (i) . 

\f    -_ 

(c)  Sect.  518  ;  sect.  72,  Merchant  Shipping  Act,  1906. 

(d)  Sect.  519. 
(c)  Sect.  520. 
(/)  Sect.  522. 

(g]  Sects.  464—491. 

(ft)  Ante,  p.  339. 

(t)  Thejfaemc,  (1908)  P.  154. 
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CHAPTER  VII. 

TOWAGE. 

TOWAGE  has  been  defined  as  "  the  employment  of  one  ship  Definition  of 
to  expedite  the  voyage  of  another  when  nothing  more  is  re-  * 


quirec 


L>di 

~ 


an^the  acoeleratlng  her  progress "  (a). 


Tn  .ever}"  contract  of  towage  there  are  the  following  implied  What  is 

warra  n  Has  •  —  implied  in  a 

contract  of 

(1)  That  'the  tug  is  competent  to  fulfil  the  engagement  by  fcowase- 
being  properly  found  with  crew,  tackle,  and  equipments  (?>); 
though  it  may  be  doubted  whether  there  is  any  implied  war- 
ranty as  to  the  fitness  of  the  tug  if  the  contract  names  the 
particular  tug  to  be  employed  (c) .     Even  under  a  contract  ex- 
empting the  tug-owners  from  liability  for  accidents  arising 
from  ,"  towing  gear,  including  consequences  of  defect  therein 

or  damage  thereto,"  the  tug-owners  are  liable  for  damage 
arising  from  defects  or  inefficiency  existing  in  the  tug  before 
the  towage  begins  (d),  and  the  position  is  the  same  under  a 
contract  whereby  the  towage  is  "at  owner's  risk"  (e). 

(2)  That  the  ^'Ig^fiij&ll  U§fi  ^w  best  endeavours  to  effect  the 
object  (/) ;   but  there  is  no  implied  warranty  on  the  part  of 
the  tug  to  bring  the  tow  to  its  destination  in  all  circumstances 
and  at  all  hazards  (g] . 

(3)  That  each  vessel  will  perform  its  duty,  and  use  proper 

(a)  The  Princess  Alice  (1848),  3  W.  Rob.  138. 

(6)  The  dalatea,  Swa.  349;    The  Undaunted,  11  P.  D.  46;    The  Jtatatu, 
(1898)  A.  C.  513. 

(c)  Robertson  v.  Amazon  Tug  Co.,  L.  R.  7  Q.  B.  D.  598;    The  Jitli,i, 
Lush.  224. 

(d)  The  Westcock,  (1911)  P.  23. 

(e)  The  Forfarshire,  (1908)  P.  339. 

(/)  The  Minnehaha,  15  Moo.  P.  C.  133. 
for)  Ibid. 
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skill  and  diligence,  and  not  create  any  unnecessary  risk  to  the 
other  by  negligence  or  misconduct  (h) .    And 

(4)  That  the  tug  wilLJpaplioitlj^obeY  the  orders  gJYjp  by 


Towage 
claims  are 
heard  by 
Admiralty 
Court; 

but  not  a 
claim  for 
damages. 


Amount 
recoverable 
for  towage. 


the  tow  so  as  to  avoid  any  double  command  or  divided  respon- 
sibility (i).  If,  therefore,  damage  is  caused  to  the  tow  by  the 
failure  of  the  tug  to  obey  orders  given  by  the  tow,  the  tug  will 
be  responsible  for  the  damage,  unless  she  has  protected  herself 
by  the  terms  of  the  contract  of  towage.  But  if  the  tug  obeys 
orders  given  by  the  master  or  pilot  in  charge  of  the  tow,  and 
the  tow  gets  into  danger  in  consequence  of  such  orders,  the  tug 
is  not  liable  (fc) ;  though,  if  the  orders  are  clearly  wrong,  the 
tug  is  bound  to  warn  the  tow  of  the  consequences  (Z). 

Admiralty  Courts  have  jurisdiction  to  hear  claims  in  the 
nature  of  towage  whether  the  ship  or  vessel  was  within  the  body 
of  a  county  or  on  the  high  seas  at  the  time  when  the  service 
was  rendered  (m);  and  a  County  Court  has  jurisdiction  (n) 
to  entertain  a  claim  for  damage  for  breach  of  a  contract  for 
towage,  it  being  a  "  claim  arising  out  of  an  agreement  made  in 
relation  to  the  use  or  hire  of  a  ship  "  (o).  But  the  Admiralty 
Division  has  no  power  to  entertain  such  a  claim  in  rem  (p). 

The  owners  of  the  tug  can  recover  the  sum  agreed  to  be  paid 
them  for  their  services,  if  any,  and  if  no  sum  has  been  agreed 
on,  they  can  claim  a  fair  and  reasonable  remuneration.  The 
tug  is  only  entitled  to  remuneration  provided  she  has  fulfilled 
her  duties  (q),  and  she  cannot  claim  on  a  quantum  jneruit  if 
the  performance  of  the  towage  contract  is  prevented  by  mis- 
fortune beyond  the  control  of  either  party  (r) .  When  the 

(Ji)  The  Julia,  14  Moo.  P.  C.  210,  approved  by  the  House  of  Lords  in 
Spaiyht  v.  Tedcastle,  6  App.  Gas.  217. 

(t)  The  Christina,  3  W.  Rob.  27  ;   The  Robert  Dixon,  5  P.  D.  54. 

(k)  The  Robert  Dixon,  5  P.  D.  54. 

(/)  The  Duke  of  Manchester,  2  W.  Bob.  470. 

(m)  3  &  4  Viet.  c.  65,  s.  6. 

(n)  32  &  33  Viet.  c.  51,  s.  2. 

(o)  The  /sco,  12  P.  D.  34. 

(p)  The  Martha,  Lush.  314. 

(q}  The  Edward  Hawkins,  Lush.  515. 

(r}  The  Madras,  (1898)  P.  90. 


ADMIRALTY. CHAP.  VII.  TOWAGE.  385 

amount  of  the  remuneration  has  been  agreed  on,  she  cannot 
claim  any  extra  sum,  e.g.  for  delay  in  the  transit  (s). 

Though  the  tug  cannot  claim  remuneration  unless  she  fulfils 
her  contract,  there  are  certain  cases  in  which  she  may  be  re- 
leased  from  the  fulfilment  of  her  engagement,  e.g.  she  will 
be  released  by  the  discovery  of  material  facts  affecting  the 
low  (as,  for  instance,  that  the  tow  is  in  a  damaged  condition), 
which  were  concealed  at  the  time  the  agreement  was  made  (t), 
or_Jmj^is  major  or  accident  rendering  the  fulfilment  of  the 
agreement  impossible  as  distinguished  from  a  mere  unforeseen 
dillienlf  \  •  i> '.  In  Ihi'sc  c;!Sfs  the  towage  agreement  comes  to  and  can  claim 
an  end,  and  services  subsequently  rendered  by  the  tug  become 
converted  into  salvage  services  (x) ;  and  in  these  circumstances 
a  tug  under  contract  to  tow  a  ship  into  port  may  be  entitled 
to  salvage  reward  for  bringing  the  ship  into  port,  though 
nothing  has  occurred  to  occasion  an  actual  interruption  to  the 
towage  (T/)  .  But  if  the  tow  is  stranded  while  being  towed, 
in  a  claim  by  the  tug  for  salvage  services  the  burden  of  proof 
is  on  the  tug  to  show  that  she  was  not  lacking  in  any  of  her 
obligations  under  the  contract  of  towage  and  to  account  for 
the  stranding  by  something  like  vis  major  or  inevitable  acci- 
dent (z).  Moreover,  if  the  contract  be  simply  that  the  tug 
shall  do  her  best  to  tow  another  to  a  named  port,  and  after 
honestly  attempting  to  do  so  she  fails  through  no  fault  of  her 
own,  the  tug  is  entitled  to  towage  remuneration  («). 

As  arising  out  of  towage,  the  liability  of  tug  and  tow  for  Liability  of 
damage  to  a  third  vessel  may  usefully  be  considered  here .  If  ^amaBe  to  a 
the  collision  arises  from  the  negligence  of  the  tug,  the  tug  is  third  vessel, 
responsible,  and  cannot  rely  on  the  defence  that  the  damage 

(«)  The  H.  G.  Emmett,  5  P.  D.  227. 
(0  The  Kingalock,  1  Spinks,  E.  &  A.  263. 
(M)  The  Minnehaha,  15  Moo.  P.  0.  133. 

(x)  The  Annapolis,  Lush.  355;   The  White  Star,  L.  E.  1  A.  &  E.  68. 
(y)  The  J.  Q.  Potter,  3  A.  &  E.  292. 
(z)  The  Marechal  Suchet,  (1911)  P.  1. 

(a)  The,  August  Kor/,  (1903)  P.  166 ;   The  Benlarig,  14  P.  D.  3. 
G. — P.D.&A.  CC 
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Defend-  of 
roinpulsory 
pilotage  not 
available 
to  tug. 


was  caused  while  obeying  the  orders  of  a  pilot  coinpulsorily 
employed  on  the  tow;  such  defence  is  not  available,  as  the 
tug  enters  the  contract  of  service  voluntarily,  and  must  take 
the  chances  of  the  engagement  (6).  The  principle  which  ex- 
onerates the  ship  in  the  case  of  a  compulsory  pilot  does  not 
apply  to  the  tug.  "The  root  of  the  exemption,"  said  Sir  R. 
Phillimore  in  The  Mary  (c),  "  in  the  case  of  compulsory 
pilotage  is  that  the  pilot  is  not  the  servant  of  the  owner,  but 
a  servant  forced  upon  him  by  the  statute,  whom  he  must  em- 
ploy, whether  he  likes  it  or  not.  But  his  relation  to  the  tug 
is  very  different:  the  tug  is  his  servant,  voluntarily  taken  and 
employed  by  him  for  the  occasion." 


Liability  of 
tow  for 
damage  to 
third  vessel. 


As  to  the  liability  of  a  vessel  in  tow  for  a  collision  between 
it  and  a  third  vessel  caused  by  the  negligence  of  those  on  board 
the  tug,  no  general  rule  can  be  laid  down.  It  is  a  question  of 
fact  in  each  case  whether  the  relationship  of  master  and  servant 
existed  between  the  owners  of  the  tow  and  the  master  and  crew 
of  the  tug,  and  where  under  the  particular  circumstances  of  the 
case  this  relationship  does  not  exist,  the  tow  will  not  be 
liable  (d) ;  but  if  the  relationship  of  master  and  servant  exists, 
the  tow  is  liable  for  the  tug's  negligence.  Thus,  where  a  com- 
pulsory pilot  is  on  board  the  tow,  and  the  tug,  without  waiting 
for  orders  from  him,  adopts  a  wrong  manoeuvre  and  causes  a 
collision,  the  owners  of  the  tow  are  responsible,  if  the  evidence 
shows  the  tug  is  the  servant  of  the  tow,  and  the  defence  of 
compulsory  pilotage  is  not  open  to  the  tow  owners  since  their 
servant,  the  tug,  was  not  acting  under  the  pilot's  orders  (e) . 


Tag  and  tow! 
for  Rome 
purposes 
regarded  as 
one  vessel. 


For  some  purposes  tug  and  tow  are  regarded  as  one  vessel, 
the  motive  power  being  with  the  tug  and  the  governing  power 
with  the  tow  (/) .  Thus,  a  sailing  vessel  in  tow  is  regarded  as  a 
steamer  for  the  purpose  of  rendering  the  vessel  subject  to  the 


(ft)  The  Mary,  5  P.  D.  14. 

(c)  Ubi  supra,  at  p.  16. 

(d)  The  Quickstep,  15  P.  D.  196. 

(e)  The  Sinqnasi,  5  P.  D.  241. 
(/)  The  Niobe,  13  P.  D.  55. 
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rules  of  navigation  applicable  to  steamers  (g).  But  the  rule 
does  not  apply  so  as  to  render  the  ship  in  tow  liable  for  the 
negligence  of  the  vessel  towing  when  the  services  rendered  are 
not  simple  towage  services,  but  are  services  in  the  nature  of 
salvage  (h) .  If  in  such  a  case  the  damage  is  caused  by  the 
negligence  of  the  tug,  the  tug  alone  will  be  liable  (i} . 

The  law  as  to  the  liability  of  tug  and  tow  for  damage  may 
perhaps  be  summarized  as  follows: —  fin 

(1)  The  tug  by  its  ouM  negligence  injures  the  tow. — Here 

the  tug  is  liable  for  the  damage  done,  unless  by  the 
contract  of  towage  she  has  protected  herself  against 
such  liability  (/c) ;  and  in  addition  she  possibly  for-j 
feits  her  claim  to  the  towage  remuneration  (I).  She! 
cannot  escape  liability  by  showing  that  the  negli-J 
gence  of  a  pilot  on  board  the  tow  contributed  to  the] 
mischief  (m) . 

(2)  The  tow  by  its  own  negligence  injures  the  tug. — The' 

tow  will  be  liable  if  there  has  been  no  contributory 
negligence  on  the  part  of  the  tug  (n) . 

(3)  By  the  negligence  of  the  tug  a  third  ship  is  damaged. — 

The  tow  is  primd  facie  responsible,  the  tug  under  the 
ordinary  towage  contract  being  the  servant  of  the 
tow  (o) .  But  this  liability  will  be  taken  away  if  it  be 
shown  that  the  tug  did  not  act  under  the  control  of 
the  tow,  and  the  governing  as  well  as  the  motive 

{</)  The  Cleadan,  14  Mood.  P.  C.  92. 

(7i)  The  American,  L.  E.  4  A.  &  E.  226. 

(0  The  Warrior,  L.  E.  3  A.  &  E.  553. 

(k)  The  Robert  Dixon,  4  P.  D.  121 ;  The  United  Service,  8  P.  D.  56; 
The  Tasmania,  L.  E.  13  P.  D.  110. 

(0  The  Christina,  3  W.  Eob.  27. 

(TO)  The  Mary,  5  P.  D.  14 ;  The  Adam  W.  Spies  (1901),  70  L.  J.  P.  25; 
Spaight  v.  Tedmstk,  6  App.  Cas.  217. 

(n)  The  Julia,  Lush.  224. 

(o)  The  Niobe,  L.  E.  (1891)  A.  C.  401 ;   The  Devonian,  (1901)  P.  221. 

cc2 


ancf  tow. 
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power  was  with  the  tug  (p) .  Whether  the  tug  is 
acting  in  the  course  of  employment  of  the  tow  as 
servant  is  a  question  of  fact  in  each  case;  no 
general  rule  can  be  laid  down  (g) .  The  tug  would 
seem  to  be  liable  as  well  as  the  tow,  even  though  she 
was  obeying  the  orders  given  from  the  tow  (r) . 
There  may  be  a  condition  in  the  contract  of  towage 
making  the  tow  liable  for  all  accidents  even  though 
occasioned  by  the  tug's  negligence.  In  such  a  case  it 
may  be  that  the  persons  sustaining  injury  by  collision 
where  the  tug  alone  is  in  fault  will  have  no  right  of 
action  against  the  tow  on  the  ground  that  under  the 
circumstances  of  the  case  the  tug  alone  is  liable,  but 
the  tug  owners  will  nevertheless  be  entitled  to  be 
indemnified  by  the  tow  owners  against  the  judgment 
against  the  tug,  and  even  against  costs  reasonably 
incurred  in  defending  the  action  (s) . 

If  the  injured  ship  was  also  to  blame  as  well  as  the 
tug,  then  the  tug  and  the  tow  must  pay  half  the 

/damages  done  to  the  injured  vessel  after  deducting 
half  the  damage  to  the  tug  (t} .  But  the  tow  having 
paid  the  damages  is  not  entitled  to  an  assignment  of 
the  judgment  under  sect.  5  of  the  Mercantile  Law 
Amendment  Act,  1856  (%),.'•'••  "M*" 

If  an  action  is  brought  against  tow  and  tug,  and  the 
tow  allows  judgment  to  go  by  default  and  is  sold,  and 
it  is  subsequently  held  that  both  the  tug  and  the 
injured  vessel  were  to  blame,  the  injured  vessel  is 
entitled  to  claim  from  the  tug  half  the  damage  sus- 
tained without  giving  credit  for  the  proceeds  of  the 
tow,  provided  it  does  not  recover  in  all  more  than  the 
actual  damage  sustained  (x) . 

( p)  The  American  and  The  Syria,  L.  R.  4  A.  &  E.  226. 
(g)  The  Quickstep,  L.  R.  15  P.  D.  196. 

(r)  Fenton  v.  Dublin  Steampacket  Co.,  L.  R.  8  A.  &  E.  835. 
(a)  The  Millwall,  P.  155. 
(It)  TJteJSngltahjBan,  (1894)  P.  239. 
V-^'^(M)  The  Australia,  (1895)  P.  212. 

(x)   The  Morgengry  and  The  Blackcock,  (1900)  P.  1. 
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(4)  By  the  negligence  of  the.  tout  a  third  ship  is  injured. — 

Here  the  tow  alone  is  liable. 

(5)  By  negligence  of  both  tug  and  tow  a  third  ship  is  in- 

jured.— Here  bpjthjwill_be_ liable^//,:  ;m<l  the  tug  can- 
not claim  contribution  against  the  tow,  nor  the  tow 
against  the  tug  (2) . 

^\ 

(y)  The  Avon  v.  The  Joliffe,  (1891)  P.  7  ;    The  Flying  Servent,Ij.  E.  13 

P.  D.  55 ;    The  Niobe,  L.  E.  (1891)  A.  C.  401 ;    The  Mary,  L  E.  7  P.  D. 
201 ;  The  W.  H.  No.  1  and  The  Knight  Errant,  (1911)  A.  C.  30. 

(z)  Smith  v.  The  St.  Lawrence  Tmv  Boat  Co.,  L.  E.  5  P.  C.  308;  The 
Avon,  (1891)  P.  7 ;  The  Thomas  Joliffe,  (1891)  P.  7  ;  The  W.  H.  No.  1  and 
The  Knight  Errant,  (1911)  A.  C.  30. 
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Jurisdiction 
of  the  Court 
as  to  neces- 
saries is 
statutory. 


CHAPTER  VIII. 

NECESSARIES, 

THE  jurisdiction  of  the  Court  as  to  claims  for  necessaries  sup- 
plied depends  entirely  on  statute  (a) .  By  the  Admiralty  Court 
Act,  1840  (&),  it  may  decide  claims  for  necessaries  supplied  to 
a  foreign  ship,  whether  such  ship  was  within  the  body  of  a 
county  or  upon  the  high  seas  when  the  necessaries  were  fur- 
nished; and  by^  the  Admiralty  Court  Act,  1861  (c),  it  can 
decide  any  claim  for  building,  equipping,  or  repairing  any  ship, 
if  at  the  time  of  the  institution  of  the  cause  the  ship  or  the 
proceeds  are  under  the  arrest  of  the  Court;  and  claims  for 
necessaries  supplied  to  any  ship  elsewhere  than  in  the  portto 
which  the  ship  belongs,  unless  at  the  time  the  oauBeiBiSro- 
tuted  the  owner,  or  a  part  owner  of  the  ship,  is  domiciled  in 
England  or  Wales.  Under  this  section  an  action  can  be 


1 


,*)  •» 


rought  in  rem  in  respect  of  necessaries  supplied  to  a  foreign 
f-—  ship  at  a  foreign  port(^).     But  the  Court  will  not  exercise 
the  powers  conferred  on  it  by  these  statutes  to  enforce  a  claim 
for    necessaries    which    form   part    of   a   general     mercantile 
account  (e) . 


itime 


There  is  no  maritime  lien  acquired  by  persons  who  supply  a 
ship  with  necessaries,  either  under  the  Act  of  1861  (/)  or  under 
the  Act  of  1840  (<?),  and  the  vessel  does  not  become  charge- 
able till  the  suit  is  actually  instituted;  so  that  if  a  ship,  to 

(a)  The  Neptune,  3  Knapp,  P.  C.  94 ;  see,  however,  Williams  &  Bruce, 
Admiralty  Practice,  3rd  ed.  p.  191. 
(6)  3  &  4  Viet.  c.  65,  s.  6. 
(c)  24  Viet.  c.  10,  ss.  4  and  5. 

jfr  Mtvrn.  (1895)  P.  95. 

(e)  The  Salto,  25  T.  L.  E.  99. 

(/)  The  Two  Ellens,  L.  E,  4  P.  C.  161. 

(g)  The  Heinrich  Bjorn,  8  P.  D.  151. 
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which  necessaries  have  been  supplied,  is  sold,  the  new  owner 
will  not  be  affected  by  any  lien  for  the  necessaries,  and  even 
if  ho  benefit  by  the  increased  value  of  the  ship  caused  by 
necessaries  supplied,  he  will  not  take  subject  to  an  equitable 
charge  in  favour  of  the  person  supplying  them  (h) . 

There  may,  however,  be  a  claim  in  rem  in  respect  of  neces- 
saries though  the  plaintiffs  are  not  in  a  position  to  sue  in  an 
action  at  law  every  person  having  a  proprietary  interest  in  the 
ship  in  equity.  So  that  where  necessaries  are  supplied  to  the 
registered  owner  on  the  credit  of  the  ship  the  claim  for  neces- 
saries will  take  precedence  over  the  claim  of  persons  who,  under 
a  contract  for  the  purchase  of  the  vessel,  have  become  entitled 
to  almost  the  whole  beneficial  interest  in  the  ship  before  the 
necessaries  are  supplied  (i). 


It  was  formerly  thought  that  persons  who  supplied  a  foreign  narfor 
ship  with  necessaries  had  a  maritime  lien  on  her  under  the  Act 
of  1840,  from  the  moment  that  the  articles  were  supplied  (7c).  foreignship. 
But  it  has  been  held  by  the  House  of  Lords  that  this  is  not 
so,  and  that  the  only  right  which  the  persons  supplying  neces- 
saries to  such  a  ship  have,  is  a  right  to  seize  the  ship  on  the 
institution  of  the  action  (I) . 

The  claim  of  shipwrights  for  labour  expended  on  a  ship 
merely  gives  them  a  common  law  lien,  so  that  the  lien  will  be 
lost  if  they  give  up  possession  of  the  ship,  and  mortgagees  of  confers  only 
the  ship  will  be  entitled  to  be  paid  in  priority  to  them  (m).         law  lien. 


A  bottomry  bond  given  to  the   person   who   has  supplied  AJwttomry 

•11  .MI-*  •  j  *•        bond  given 

necessaries  will  merge  the  claim  tor  necessaries,  and  an  action 


must  be  brought  on  the  bond  (n).  "u>ru"'s  olaim 


for  IKMT-- 
sftriee. 


(h)  The  Aneroid,  2  P.  D.  189. 

(r)  Foonq  Tai  v.  Bucheiater.  (1908^  A.  C.  458.- — \ 

(k)  The  Ella  A.  Clark,  8  L.  T.  119. 

(/)   The  Hvinrirlt  Jijiirn,  iibi  supra. 

(m)  The  Scio,  1  Ad.  &  Ecc.  353. 

(n)  The  Elpis,  1  Asp.  472. 
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Definition  of 
necessaries. 


CJaimaof 

persons 
supplying 
necessaries 
inter  se. 


Claim  depends 
on  implied 
contracnvith 


owner. 

When  master 
can  bind 
owner. 


As  to  the  meaning  of  the  word  "necessaries,"  it  has  been  laid 
down  that  it  includes  "  all  things  fit  and  proper  for  the  service 
in  which  a  vessel  is  engaged  ....  whatever  the  owner 
of  that  vessel,  as  a  prudent  man,  would  order  if  present  at  the 

tiinp"(0). 

The  term  will  include  indispensable  repairs,  appurtenances, 
and  provisions,  e.g.,  coals,  clothing,  screw  propeller,  sails, 
anchors,  cables,  coppering,  dock  dues.  Necessaries  for  the 
voyage  are  just  as  much  "necessaries"  as  necessaries  for  the 
ship  herself  (p) . 

Money  advanced  to  pay  for  necessaries,  i.e.,  to  enable  the 
master  to  purchase  them,  but  not  to  pay  for  necessaries  where  a 
debt  for  them  has  been  incurred,  will  also  be  considered  neces- 
saries (q) .  Similarly,  a  claim  as  for  necessaries  lies  in  rem  for 
money  advanced  to  discharge  a  shipwright's  possessory  lien  on 
the  vessel  (r) .  But  premiums  paid  for  insurance  of  the  ship 
are  not  necessaries,  and  cannot  be  sued  for  in  rem  (s) . 

Persons  supplying  necessaries  are  all  treated  as  being  on  the 
same  footing,  and  in  an  action  in  rem  are  ordered  to  be  paid  pro 
rata.  It  seems  that  if  one  claimant  starts  an  action  for  neces- 
saries, and  a  decree  is  made  ever  afterwards,  and  though  the 
decree  be  in  unconditional  terms,  it  will,  so  long  as  funds 
remain  in  Court,  be  modified  so  as  to  let  in  other  claimants  who 
without  laches  put  forward  other  claims  for  necessaries  (£) . 

Y*  (y 

The  claim  of  the  person,  sometimes  called  a  material  man, 
who  has  supplied  necessaries,  depends  on  an  implied  contract 
with  the  owner  of  the  vessel  to  pay  for  them.  So  that  when 
necessaries  are  ordered  by  the  master  of  a  vessel,  it  must  appear, 
to  make  the  shipowner  liable,  that  the  master  had  actual 
authority  from  the  owner  to  pledge  his  credit,  or  that  .the 
owner  has  by  word  or  deed  held  out  the  master  as  his  master, 

(o)   Webster  v.  Seekamp.  4  B.  &  Aid.  352. 

(p)  The  Riga,  1  Asp.  246. 

(q)  The  Bonne  Amelie,  1  A.  &  Ecc.  19 ;  The  Sophie,  1  W.  Rob.  368. 

(r)  The  Albert  Crosby,  L.  E.  3  A.  &  E.  37. 

(«)  The  Andre  Theodore,  93  L.  T.  184. 

(<)  The  Africano,  (1894)  P.  141. 


ADMIRALTY. — CHAP.  VIII.  NECESSARIES.  393 

and  thereby  induced  the  seller  to  supply  the  necessaries  on  his, 
the  owner's,  credit  (u} . 


To  deprive  the  Admiralty  Court  of  its  jurisdiction  under  the  Objection  to 
Admiralty  Court  Act,  1861  (#),  on  the  ground  that  the  owner  'diction  under 
of  the  ship  is  a  British  subject  domiciled  in  England,  the  fact  ^y^0* 
of  his  domicile  must  be  shown  before  the  Court  pronounces  must  be  taken 

\\  -f          '    A 

judgment;  it  is  too  late  afterwards  («/). 


An  exception  to  the  rule  that  necessaries  and  disbursements  Maafer's  du»- 
f  or  necessaries  supplied  to  a  ship  do  not  create  a  maritime  lien  on  account  of 
has  been  introduced  by  tho  Merchant  Shipping  Act,  1894  (2),  2£iE-  -  - 
in  favour  of  masters  of  ships.  By  that  statute,  a  master  is  to  *  fa-  »f*-*Lt+ 
have  the  same  rights,  liens,  and  remedies  for  the  recovery  of 
disbursements  properly  made  by  him  on  account  of  the  ship, 
that  is  to  say,  disbursements  for  which  he  has  authority  to 
pledge  the  shipowner's  credit  (a),  and  for  liabilities  properly 
incurred  by  him  on  account  of  the  ship,  as  a  master  now  has  for 
the  recovery  of  his  wages. 

(«)  The  Great  Eastern,  L.  R.  2  A.  &  E.  88.  See,  however,  Foong  Tai 
v.  Bucheister,  (1908)  A.  C.  458,  ante,  p.  391. 

(*)  24  Viet.  c.  10,  s.  5. 

(y)  Ex  parts  Michael,  L.  R.  7  Q.  B.  658. 

(z)  57  &  58  Viet.  c.  60,  s.  167. 

(a)  The  Castlegate,  (1893)  App.  Gas.  38;  The  Orienta,  (1895)  P.  19; 
The  Cairo,  99  L.  T.  940. 
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CHAPTER  IX. 


wages. 


WAGES. 

dSnin1^9"  BY  the  Admiralty  Court  Act,  1861  (a),  the  Court  has  juris- 
respect  of  diction  over  any  claim  by  a  seaman  for  wages  earned  by  him  on 
board  ship,  whether  the  same  be  due  under  a  special  contract  or 
otherwise;  and  also  over  any  claim  by  the  master  of  any  ship 
for  wages  earned  by  him  on  board  the  ship,  and  for  disburse- 
ments made  by  him  on  account  of  the  ship.  The  action  to 
enforce  the  claim  for  wages  may  be  either  in  rem  or  in  per- 
sonam  (b). 


Definition  of 
"  seaman." 


Special  prac- 
tice in  case 
of  foreign 
seamen. 


"  Seaman  "  is  defined  by  the  Merchant  Shipping  AeL_189_4» 

and  the  Merchant  Shipping  Act,  1906,  s.  49  (2),  for  the 
purposes  of  the  Acts  to  include  any  person,  except  masters* 
i  pilots  and  apprentices  (c),  who  is  employed  or  engaged  in  any 
I  capacity  on  board  any  ship*((2),  e.g.  a  surgeon,  purser,  boat- 
swain,  cook,  steward,  or  carpenter,  but  not  a  ship's  husband  (e); 
and  it  will  include  a.  foreign  seaman  on  board  a  foreign  ship, 
if  the  foreign  ship  is  in  a,  port  of  this  country.  But  when 
foreign  ships  are  sued,  notice  of  the  action  must  be  sent  to 
the  consul  of  the  country  to  which  the  ship  belongs;  and  if 
he  enters  a  protest  against  the  jurisdiction,  the  Court  may,  on 
hearing  the  reasons  therefor,  decline  to  allow  the  action  to 
proceed  (/) .  But  in  all  cases  the  wages  must  have  been  earned 
on  board  ship,  not  necessarily  at  sea,  but  in  work  on  the  ship 
itself  or  connected  with  it  (g] . 

(a)  24  Viet.  c.  10,  s.  10. 
(6)  Ibid.  s.  35. 

(c)  For  the  purposes  of  Part  IV.  of  the  Merchant  Shipping  Act,  1906 
(as  to  relief   of   distressed  seamen   and  their  repatriation),   the  word 
"  seamen  "  includes  apprentices. 

(d)  57  &  58  Viet.  c.  60,  s.  742. 

(e)  The  Ruby,  (1898)  P.  59. 

(/)  The  Milford,  Swa.  362  ;  The  Herzogin  Marie,  Lush.  292. 
(.g)  The  Chieftain,  Br.  &  L.  212. 


ADMIRALTY. CHAP.  IX.  WAGES.  395 

The  circumstances  which  affect  the  seaman's  right  to  wages,  Seamen's 
the  contract  of  his  service,  the  sums  which  he  may  sue  for  as  regulated  by 
wages,  and  the  conditions  under  which  ho  may  forfeit  all  or  any  8tatute- 
part  of  his  wages,  are  mainly  contained  in  the  Merchant  Ship- 
ping Acts,  1894  (h),  1906,  and  therefore  it  has  been  thought 
advisable  to  summarize  the  most  important  of  the  sections  of 
these  Acts  which  bear  upon  the   subject.      Unless  otherwise 
specified,  the  references  in  this  chapter  to  sections  refer    to 
sections  of  the  1894  Act. 

The  principal  Act  contains  lengthy  provisions  in  respect  of  ^SpSSS*" 
agreements  as  to  wages.       Except  in  cases  of  certain  small  most  as  arule 
coasting  ships  of  less  than  eighty  tons,  a  seaman  is  to  be  en-  b 
gaged  under  an  agreement  in  a  specified  form,  signed,  before 
tbfl^aflftPian  sifi-ns,  by  the  master  (i) .     The  agreement  is   to 
contain,  by  sect.  114,  particulars  as  to — 

The  nature  and  duration  of  the  voyage  (which  may  in-  Particulars 
elude  a  number  of  separate  stages  (fc));   or  the  maxi-  c^n^in.  * 
mum  period  of  the  voyage,  and  the  places  (if  any)  to  « 

which  the  voyage  is   not  to  extend. 

The  number  and  description  of  the  crew. 

3 .  The  time  at  which  the  seaman  is  to  be  on  board  or  begin 

to  work. 

4.  The  capacity  in  which  he  is  to  serve. 

5.  The  amount  of  his  wages. 

A  scale  of  provisions  to  be  furnished  to  the  seaman. 

Regulations  as  to  conduct  on  board,  fines,  short  allowance 
of  provisions,  or  other  lawful  punishments  for  miscon- 
duct, which  have  been  sanctioned  by  the  Board  of  Trade. 

By  sect.  140  of  the  Act,  a  stipulation  that  the  owner  may 
pay  not  more  than  one  month's  wages  on  an  advance-? 
note  conditionally  on  his  going  to  sea,  and  except  to 
this  extent  an  agreement  to  pay  money  to  or  on  behalf 
of  a  sailor  conditionally  on  his  going  to  sea  from  a  port 
in  the  United  Kingdom  shall  be  void. 

(A)  57  &  58  Viet.  c.  60.  (t)  Sect.  113. 

(k)  The  Scarsdale,  (1907)  A?.  C.  373. 
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Particular 
rules  as  to 
agreements 
in  the  case 
of  foreign- 
going  ships. 


The  agreement  is  to  be  so  framed  as  to  admit  of  the  insertion 
of  stipulations  as  to  advance  and  allotment  of  wages. 

In  order  to  secure  the  seaman  the  benefit  of  the  provisions 
entitling  him  to  an  allotment  note,  the  superintendent  before 
whom  he  is  engaged  shall,  after  the  seaman  has  signed,  ask 
whether  he  requires  a  stipulation  for  an  allotment  note,  and 
if  so,  insert  it  in  the  agreement.  The  stipulation  is  then 
ili'cmed  to  have  been  agreed  to  b}-  the  master  (Z),  and  must 
not  contain  stipulations  which  are  inconsistent  with  the  pro- 
visions of  sect.  114  of  the  Act  (ra). 

By  sect.  115,  in  the  case  of  foreign-going  ships,  the  agree- 
ment is  to  be  signed  by  the  seaman  before  a  superintendent, 
who  must  read  it  to  the  seaman  and  see  that  he  understands  it, 
and  who  must  attest  his  signature.  The  agreement  is  to  be 
signed  in  duplicate,  and  one  part  retained  by  the  shipping 
master.  Special  provisions  are  made  to  meet  the  case  of  other 
persons  being  substituted  for  seamen  who  have  signed  and 
whose  services  are  lost  within  twenty-four  hours  of  the  ship's 
putting  to  sea,  by  death,  desertion,  &c.  But  foreign-going 
ships  making  voyages  averaging  less  than  six  months  in  dura- 
tion may  make  running  agreements  with  the  crew  to  extend 
over  two  or  more  voyages,  such  agreement  not  to  extend  beyond 
the  30th  June  or  31st  December,  or  the  first  arrival  of  the 
ship  at  her  port  in  the  United  Kingdom  after  such  date,  or 
the  discharge  of  cargo  consequent  on  such  arrival. 

In  the  case  of  home-trade  ships,  agreements  may  be  made 
either  for  service  in  a  particular  ship  or  for  service  in  two  or 
more  ships  belonging  to  the  same  owner.  Crews  or  single 
seamen  may  be  engaged  before  a  superintendent  in  the  same 
manner  as  when  required  for  foreign-going  ships;  and  if  not 
so  made,  the  agreement  must  be  read  before  the  ship  puts  to 
sea,  or  as  soon  after  as  may  be  practicable.  An  agreement  for 
service  in  two  or  more  ships  belonging  to  the  same  owner  may 
be  made  by  the  owner  instead  of  the  master,  and  agreements  as 
to  ships  of  more  than  eighty  tons  are  limited  in  time  («.)., 

(I)  Merchant  Shipping  Act,  1906,  s.  61. 

(m)  Mercantile  Steamship  Co.  v.  Hall,  (1909)  2  K.  B.  423. 

(»)  Merchant  Shipping  Act,  1894  (57  &  58  Viet.  c.  60),  s.  116. 
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Alterations  made  in  agreements  with  seamen  are  inoperative  Astoaltera- 
unless  made  with  the  consent  of  all  persons  interested  therein 
and  attested  by  a  superintendent,  or  (if  made  abroad)  British 
consular  officer,  or  two  respectable  British  merchants  (o) . 
Seamen  may  bring  evidence  to  prove  the  contents  of  the  agree- 
ment in  support  of  their  cases  without  producing  or  giving 
notice  to  produce  the  agreement  (p) . 

When  a  seaman  has  signed  an  agreement  and  is  discharged  When  seamen 
before  the  commencement  of  the  voyage,  or  before  one  month's  month's 

wages  are  earned,  without  default  on  his  part  -justifying  such  wages  as 

0  ,        '  n  V  •  compensation, 

discharge  and  without  his  consent,  in  addition  to  any  wages 

earned,  ho  may  claim  compensation  not  exceeding  one  month' > 
wages  (g). 

All  stipulations  for  the  allotment  of  any  part  of  a  seaman's  As  to  aUot- 
wages  during  his  absence  are  to  bo  inserted  in  the  agreement,  2«env  VSW- 
and  allotment  notes  are  to  be  in  forms  sanctioned  by  the  Board 
of  Trade  (V).  A  payment  under  an  allotment  note  must  begin 
at  the  expiration  of  one  month  from  the  date  of  the  agreement 
with  the  crew,  and  must  bo  paid  at  the  expiration  of  every 
subsequent  month  after  the  iirst  month,  and  only  In  respect 
of  wages  earned  before  the  date  of  payment  (s).  Allotment 
notes  may  be  sued  on  by  certain  relations  of  the  seaman  (unless 
the  seaman  has  forfeited  his  wages)  before  a  court  of  summary 
jurisdiction  (£). 


Seamen  on  foreign-going  ships  are  (when  the  discharge  takes  Wages  must 
place  in  the  United  Kingdom)  to  bo  discharged  and  receive  be  paid  before 
their  wages  before  a  shipping  master  (w) .     Twenty-four  hours  shipping 
at  least    before    discharge    the    master    must    deliver  to    the 
seaman  (or  the  shipping  master,  if  the  discharge  is  to  be  made- 
before  him)  an  account  of  tho  wages  due  to  him,  with  deduc- 

(o)  Ibid.  s.  122. 

(p)  Ibid.  B.  123. 

(f)  Sect.  162. 

(r)  Sect.  141  and  Merchant  Shipping  Act,  1906,  s.  61,  ante,  p.  396. 

(s)  Merchant  Shipping  Act,  1906,  s.  62. 

(*)  Sect.  143;  see  ante,  p.  327.  («)  Sect.  127. 
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tions  claimed:  of  such  deductions  the  master  must  keep  an 
account  during  the  voyage  (#)  .  A  seaman  is  entitled  to  a 
certificate  of  discharge  (y}.  A  superintendent  may,  by  consent 
of  both  master  and  seaman,  decide  questions  which  they  agree 
in  writing  to  submit  to  him,  and  his  award  will  be  conclu- 
sive (z). 

On  the  completion  of  the  discharge  and  settlement  of  wages 
before  a  superintendent,  each  party  must  sign  a  mutual  release 
of  all  claims  in  respect  of  the  past  voyage  or  engagement,  and 
the  release  must  be  signed  and  attested  by  the  superintendent, 
and  will  operate  as  a  discharge  of  all  demands  between  the 
parties,  except  claims  and  demands  specifically  reserved  (a). 
No  other  receipt,  payment,  settlement,  or  discharge  will  operate 
as  a  release  or  satisfaction  of  any  claim  (?>).  If  the  seaman 
consents,  the  final  settlement  of  his  wages  may  be  left  to  the 
superintendent  of  a  mercantile  marine  office  (c)  .  A  superin- 
tendent can  adjudicate  on  a  question  of  wages  not  ex- 
ceeding 51.  (d). 


When  the  A  seaman's  right  to  wages  and  provisions  begins  either  at 

^ne  time  he  commences  work  or  at  the  time  specified  in  the 
agreement  for  his  commencement  of  work  or  presence  on 
board,  whichever  first  happens  (e).  iS'o  seaman  can  hind  him- 
self  to  forfeit  his  lien  on  the  ship  or  deprive  himself  of  his 
-  )  remedies  to  recover  his  wages  (/).  The  wages  will  not  be 
dependent  on  the  earning  of  freight,  but  ii'  the  ship  he  wrecked 
or  lost  a  seaman  will  be  barred  of  his  claim  for  wages  if  it  be 
shown  that  he  has  not  done  his  best  to  save  the  ship  (g)  .  If 
a  seaman  dies  before  the  wages  are  paid,  they  are  to  be  paid 
and  applied  as  in  the  case  of  seamen  who  die  during  the 


Seaman  can- 

uway  his  ' 
riht 


freight. 


Death  of 


(«)  Sect.  132. 

(y)  Sect.  128  and  Merchant  Shipping  Act,  1906,  s.  31. 

(z)  Sect.  137. 

(a)  Merchant  Shipping  Act,  1906,  s.  60. 

(6)  Sect.  136.  (c)  Sect.  137. 

(d)  Ibid.  (e)  Sect.  155. 

(/)  Sect.  156.  (</)  Sect.  157. 
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voyage  (/&).  If  the  service  is  terminated  before  its  time  by  Termination 
wreck  or  loss  of  the  ship  (this  includes  capture  and  subsequent 
destruction  of  the  ship  by  a  belligerent  state)  (ij,  or  by  th<- 
seaman  being  left  on  shore  abroad  under  a  certificate  of  un- 
fitness  or  inability  to  proceed  on  the  voyage,  he  will  be  en- 
titled to  wages  for  the  time  of  service  prior  to  such  termina- 
tion, but  not  for  any  further  period  (fc) .  But  loss  does  not 
include  capture  of  the  ship  by  a  belligerent  for  carrying  con- 
traband of  war  (Z),  and  where  a  ship  met  with  an  accident 
which  did  not,  however,  render  her  uiiseaworthy,  and  an  agree- 
ment was  made  by  the  master  with  the  crew  (who  were  under 
articles)  to  work  the  ship  home  at  an  additional  remuneration, 
it  was  held  that  the  vessel  not  being  in  such  a  state  as  would 
have  justified  the  seamen  in  breaking  their  articles,  the  agree- 
ment could  not  be  enforced  (m).  A  seaman  under  contract 
to  serve  on  an  ordinary  commercial  ship  can  refuse  to  continue 
to  serve  on  the  ship  to  carry  contraband  of  war  to  a  belligerent 
port  (n).  But  he  will  not  be  entitled  to  wages  for  any  period  I 
during  which  he  unlawfully  refuses  or  neglects  to  work  when 
required,  or  in  which  he  is  lawfully  imprisoned  for  an/ 
offence  (o) . 

Wages  are  to  be  paid,  in  the  case    of   a   home-trade   ship,  Time  for  pay- 
wilhin   two  days  after   the  termination   of  the  agreement  or  m£wa#es- 
the  t  une  of  discharge,  whichever  first  happens  (p) ;  in  the  case 
of  foreign-going  ships,  with  some  special  exceptions,  the  owner 
or  master  must  pay  the  seaman  on  account  at  the  time  when 
lie  lawfully  leaves  the  ship  at  the  end  of  his  engagement  '21. 
or  one-fourth  of  the  balance  due  to  him,  whichever  is  least, 
and  the  remainder  of  the  wages  is  to  be  paid  him  two  clear 
days  after  leaving  the  ship. 

(/*)  Ibid. 

(i)  Sievnvright  v.  Allen,  (1906)  2  K.  B.  81;  Collins  v.  Simpson,  24 
T.  L.  R.  178. 

(&)  Sect.  158. 

(1)  The.  Austin  Friars  Steam,  Shipping  Co.,  Ltd.  v.  Strode,  (1905)  2 
K.  B.  315  ;  Sievewright  v.  Allen,  supra. 

(m)  Hopkins  v.  McBride,  50  W.  R.  255. 

(n)  Palace  Shipping  Co.  v.  Caine,  (191)7)  A.  C.  386. 

(o)  Sact.  159.  (;,)  Sect.  135. 
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not 


If  the  wages  arc  not  so  paid  or  settled,  they  continue  to  run 
and  be  payable  until  final  settlement  (q) .  Where,  for  instance, 
a  seaman  who  had  shipped  for  a  voyage  not  exceeding  two 
years  in  the  East  refused  to  continue  the  voyage  on  finding  that 
the  vessel  was  to  sail  with  contraband  of  war  to  a  belligerent 
port,  an  arrangement  was  made  by  the  master  to  leave  the  sea- 
man at  Hongkong,  run  the  cargo  of  contraband  with  another 
crew,  and  call  for  the  seaman  on  the  way  back.  The  ship 
never,  in  fact,  returned,  and  the  seaman  was  sent  home  with 
the  rest  of  the  crew  to  London  by  the  authorities.  Held  that 
the  sailor  was  justified  in  refusing  to  proceed,  and  that  his 
service  never  having  been  put  an  end  to,  he  was  entitled  to 
wages  to  the  time  of  his  return  (r) . 


Action  for 
wages  before 
two  justices 


under  501. 

"When  under 
•30/.  cannot 
sue  in  Hitrh 
Court  except 
in  certain 
cases. 


NIT  in  a 

foreign  Court 
.-,      " . 
if  services 

terminate 
here. 


Master's 
w.agea    te. 


irte"  seaman' 


A  seaman  may  sue  for  his  wages  before  two  justices  of  or 
near  the  place  where  the  service  terminates  or  the  discharge 
takes  place,  or  where  the  person  on  whom  the  claim  is  made 
resides,  if  the  amount  does  not  exceed  501.  (s}.  .Suits  for 
wages  under  501.  cannot  be  prosecuted  in  superior  Admiralty 
Courts,  unless  the  owner  is  bankrupt  or  insolvent,  or  the  ship 
is  under  arrest  or  is  sold  by  the  orders  of  such  Courts,  or  unless 
tho  justices  refer  the  case  to  such  Courts,  or  unless  neither 
owner  nor  master  reside  within  twenty  miles  of  the  place  where 
the  seaman  is  discharged  or  put  ashore  (t). 

A  seaman  whose  services  are  to  terminate  in  the  United 
Kingdom  cannot  sue  in  a  Court  abroad  for  wages,  unless  he  is 
discharged  abroad  with  the  proper  sanction,  and  with  the  con- 
sent of  the  master,  or  proves  such  ill-usage  as  to  warrant  appre- 
hension of  danger  to  life  if  he  stay  on  board  (u) . 

The  master  of  a  ship  has  the  same  rights,  liens,  and  reme- 
dies for  the  recovery  of  his  wages  as  a  seaman,  as  also  for  dis- 
bursements properly  incurred  by  him  on  account  of  the 

(g)  Sect.  134. 

(r)  Lloyd  v.  Sheen,  93  L.  T.  174  ;  see  also  Connelly  v.  Sibery,  96  L.  T. 
140. 
(a)  Sect.  164.  (*)  Sect.  165.  («)  Sect.  166. 
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ship  (x);  he  is  also  entitled  to  sue  for  damages  for  delay  in 
payment  (y]  .  Wages  here  includes  a  bonus  agreed  to  be  paid 
the  master  by  the  owners,  so  that  the  master  has  a  maritime. 
lien  therefor  (z]  .  Money,  wages,  and  effects  of  a  seaman  who 
dies  on  the  voyage  may  be  recovered  in  the  same  Courts  and 
by  the  same  proceedings  by  which  the  seaman  himself  could 
recover  them  (a)  . 

By  sects.  169,  170,  when  a  seaman  dies  on  the  voyage,  the 
master  is  to  take  charge  of  his  money,  clothes,  and  effects,  and 
may  sell  them  by  auction,  keeping  an  account  of  the  effects,  or  (j.)  As  to 
of  the  proceeds  of  tin1,  sale  it'  they  are  sold,  and  of  the  wages  vBSSm' 
due.  By  sect.  170,  the  effects  are  to  be  handed  to  a  superin- 
tendent (or  abroad  to  a  British  consular  or  customs  officer, 
if  so  required  (&))  with  full  accounts.  The  effects,  or  the  pro- 
ceeds thereof,  and  the  wages  are  to  be  remitted  to  the  Board 
of  Trade  (c)  .  Wages  or  effects  of  a  seaman  dying  in  the 
United  Kingdom  may  be  paid  to  a  superintendent  or  to  the 

Board   of  Trade  (d}.      If   the  amount  docs  not  exceed  100Z.,   ("•)  Aato 

....  money  not  ex- 

it may  be  paid  over  to  the  persons  entitled  without  probate  ceeding  ioo/. 
or  administration  (e)  .      If    the    seaman  has  made  a  will  on  (iii.)  As  to 
board,  the  Board  of  Trade  may  refuse  to  pay  wag  ' 


bequeathed  thereby  unless  the  will  is  in  writing-,  signed  by 
the  testator  in  the  presence  of  and  attested  by  the  master,  or 
iirst  or  only  mate  of  the  ship;  or,  in  case  of  a  will  not  made 
on  board  (if  the  legatee  is  not  related  to  the  testator  by  blood 
or  marri;igi';,  unless  the  will  is  in  writing,  signed  by  the  testa- 
tor in  the  presence  of  and  attested  by  two  wiin  'sses,  one  of 
whom  is  a  superintendent,  a  minister  or  curate  of  the  place 
where  the  will  is  made,  or  a  justice  of  the  peace,  or  British 
consular  officer,  or  officer  of  the  customs  (/)  . 

(*)  Sect.  J67. 

(//)  Merchant  Shipping  Act,  1906,  s.  57. 

(z)  The  Elmville,  (1904)  P.  422. 

(a)  Sect.  171. 

(b)  See  Merchant  Shipping  Act,  1906,  e.  29. 
(e)  Sect.  170.  (d)  Sect.  175. 
(e)  Sect,  176.                            (/)  Sect.  177. 

G.  —  P.D.&A.  DD 
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(iv.)  As  to 
debts. 


mi  MX 
tars. 


Distressed 
Heamen  and 
*eamen 
abroad. 


By  sect.  178,  provisions  are  made  with  respect  to  creditors 
of  deceased  seamen.  No  creditor  can  claim  a  seaman's  wages 
or_effects  by  virtue  of  letters  of  administration  taken  out  by 
him,  nor  can  a  creditor  obtain  payment  thereout  of  a  debt 
accrued  more  than  three  years  before  the  seaman's  death,  or  if 
the  demand  is  not  made  within  two  years  of  death.  The  credi- 
tor's proper  course  is  to  deliver  to  the  Board  of  Trade  an 
account  of  his  demand  in  writing,  verified  by  declaration  made 
before  a  justice.  The  Board  may  then  investigate  the  credi- 
tor's account  and  require  him  to  prove  his  claim,  and  may  allow 
it  and  pay  it. 

By  sect.  179,  wages  or  effects  of  a  deceased  seaman  not 
claimed  within  six  years  of  their  receipt  by  the  Board  of  Trade 
may  be  dealt  with  in  the  Board's  discretion,  and  they  may 
refuse  to  allow  any  claim  to  them  and  pay  them  to  the  Treasury. 

The  Merchant  Shipping  Act,  1906,  contains  minute  pro- 
visions regulating  the  relief  and  repatriation  of  distressed  sea- 
men and  seamen  left  behind  abroad. 


insufficient 
provisions. 


lu  cusc  of  in- 
jury iiu.'clii-:»l 
aid  rp.ii«t  ho 

procured. 


A  seaman  will  forfeit  one  week's  wages  by  making  a  ground- 
less complaint  of  insufficient  provisions  (g) ;  but  if  the  allow- 
ance is  improperly  reduced,  or  bad  provisions  have  been  sup- 
plied, he  may  receive  a  specified  compensation  in  addition  to 
his  wages,  and  recoverable  as  wages  (h}. 

If  a  master  or  seaman  is  injured  on  board  in  the  service  of 
the  ship,  or  suffers  from  any  illness,  with  certain  exceptions, 
medical  aid  and,  if  necessary  to  prevent  infection,  the  expense 
of  removal,  is  to  be  furnished  by  the  shipowner  without  de- 
duction from  his  wages,  and  all  medical  advice  or  aid  given 
him  whilst  on  board  or  ashore  is  to  be  defrayed  by  the  owtaer.t 
In  other  cases,  reasonable  expenses  duly  incurred  by  the  owner 
for  a  seaman  in  respect  of  illness  or  his  burial,  if  he  dies  whilst 
on  service,  may,  if  duly  proved,  be  deducted  from  the  wages  («'). 

(g)  Sect.  198. 
(A)  Sect.  199. 
(t)  Merchant  Shipping  Act,  1906,  s.  34. 
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A  seaman's  wages  are  not  to  be  subject  to  attachment  from  Seaman's 
any  Court,  and  payment  to  the  seaman  will  be  valid  notwith-  £<!  attached, 


standing  a  previous  sale  or  assignment  thereof,  or  any  attach-  afH'g°{^  &c- 

ment  or  incumbrance:  no  assignment  or  sale  of  wages  prior  to 

the  accruing  thereof  will  bind  the  party  making  the  same, 

and  no  power  of  attorney  or  authority  for  the  receipt  of  any 

wages  or  salvage  will  be  irrevocable  (fc)  .     But  the  provisions 

of  this  section  do  not  affect  allotment  notes  .    '.No  debt  exceeding 

il\  •(•  shillings  incurred  by  a  seaman  after  he  has  engaged  to  serve 

can  be  recovered  till  the  service  is  concluded  (I). 

A  seaman  will  forfeit  his  wages,  either  wholly  or  in  part,  by  Wages  will  be 

forfeited  iir 


i  i        .  o      '  •    •  i 

desertion,  neglecting  or  reiusing  to  join  or  proceed  to  sea,  or  certaurcases. 

unlawful  absence  within  twenty-four  hours  before  sailing,  or 
for  absence  at  any  time  without  leave  and  without  sufficient 
reason;  for  quitting  the  ship  without  leave  after  her  arrival 
at  her  port  of  delivery  and  before  she  is  placed  in  security  ;  for 
wilful  disobedience  to  a  lawful  command  (though  if  the  master 
requires  them  to  proceed  to  a  belligerent  port  with  contraband 
cargo  they  can  rightly  refuse,  and  still  claim  their  wages  (m)); 
for  continued  wilful  disobedience  to  lawful  commands;  for 
wilfully  damaging  the  ship  or  embezzling  or  damaging  her 
stores  or  cargo;  for  any  smuggling  by  him  which  causes  loss 
to  the  master  or  owner  (n)  .  And  a  seaman  who,  on  or  before 
being  engaged,  wilfully  and  fraudulently  makes  a  false  state- 
ment of  the  name  of  his  last  ship,  or  his  own  name,  incurs  a 
penalty  of  51.,  which  may  be  deducted  from  any  wages  he 
may  earn  (o)  . 

In  addition  to  statutory  causes  of  forfeiture,  a  seaman  mav  Other  act* 

/     CAUsioflr  for- 

forfeit  his  wages  by  promoting  insubordination  (p),  gross  mis-  feitureof 
conduct  (g),  habitual  drunkenness,  and  occasional  drunkenness  wa?e8- 
if  accompanied  by  neglect  of  duty  (r). 

(k)  Sect.  163.  (/)  Sect.  213. 

(m)  Sibbery  v.  Connolly,  94  L.  T.  198  ;  22  T.  L.  R.  174. 
(n)  Sect.  225.  (o)  Sect.  227. 

(  j>)  The  Marina,  L.  R.  o  P.  D.  254. 
(q)  The  New  Phoenix,  1  Hagg.  198. 
(r)  The  Exeter,  2  0.  Rob.  261. 
DD2 
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If  a  seaman  fails,  after  having  negotiated  an  advance  note, 
to  join  his  ship,  or  deserts,  he  is  liable  to  be  fined  51.,  or  im- 
prisoned for  not  exceeding  twenty-one  days;  he  may  also  be 
reported,  and  have  his  certificate  of  discharge  withheld  (s). 

Wagea  of  The  wages  of  seamen  lost  with  the  ship  they  belong  to  may 

with  ship  or     be  recovered   by   the  Board  of  Trade  (£).     If  a  ship  is  not 

unheard  of       heard  of  for  twelve  months  or  upwards  after  she  has  left  her 
for  twelve 

months.  port  of  departure  she  will  be  deemed  lost    with    all  hands, 

either  immediately  or  at  such  later  time  as  the  Court  thinks 
probable . 

From  the  above  provisions  it  will  be  seen  that  not  only  actual 
wages  can  be  recovered,  but  certain  sums  may  be  recovered  as 
wages:  e.g.  expenses  of  voyage  home  when  the  seaman  is 
discharged  abroad;  allowance  for  shorter  bad  provisions;  com- 
pensation (not  exceeding  one  month's  wages)  for  improper  dis- 
charge before  the  voyage  has  commenced,  or  a  month's  wages 
earned;  double  pay  for  every  day,  not  exceeding  ten,  during 
which  the  payment  of  wages  is  delayed  (but  this  does  not  apply 
to  a  master's  wagea^w));  money,  wages,  and  effects  of  a  seaman 
dying  during  a  voyage;  expenses  incurred  through  illness 
arising  from  want  of  proper  food,  water,  or  medicine,  not 
exceeding  three  months'  wages. 


Variousways       The  contract  of  service  will  be  put  an  end  to  by  the .loss^ of 

{^contract     t.ne  8nip  0*0 ",   by  the  seaman  being  left  on  shore  under  a  cer- 

o£  service  will  tificate  of  inability  to  proceed  on  the  voyage  (y] ;  by  the  seizure 

mined.  of  the  ship  for  illegal  trading  (z] ;  by  the  abandonment  of  the 

voyage  on  the  wreck  or  loss  of  the  ship  (a);  by  the  seaman's 

death  (6);   by  his  volunteering  into  the  Royal  Navy(c);   by 

change  of  ownership  of  the  vessel  whilst  in  a  foreign  port  (d) . 

(«)  Merchant  Shipping  Act,  1906,  s.  65. 

(*)  Sect.  174. 

(u)  The  Arina,  12  P.  D.  118. 

(x)  Sect.  158.  (y)  Ibid. 

(•)  The  Malta,  2  Hagg.  158. 

(a)  See  sect.  157,  and  The  Warrior,  Lush.  475. 

(6)  Sect.  169.  (c)  Sect.  195. 

(d)  Merchant  Shipping  Act,  1906,  s.  33. 
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/4M  — 

And  in  all  these  cases  the  seaman  can  recover  wages  for  ser- 
vices prior  to  the  termination  of  the  agreement,  unless  (in 
case  of  seizure  for  illegal  trading)  he  was  in  some  way  con- 
cerned in  the  illegal  trading  (e). 

The  Court  can,  in  addition  to  wages  due,  award  damages  for  Damages  for 

"j    ,    ,. : T-TK — a"'  wrongful 

wrongful  dismissal  (j) .  dismissal  can 

be  considered 
as  wages. 

An  action  for  wages  must  be  brought  within  six  years  after  Time  for 

the  cause  of  action  has  accrued.  suing  for 

»  iii        »^^^MM<MJM»»^.  wages. 

A  seaman  may  sue  cither  master,  owner,  or  ship  for  hie 
wages,  and  his  claim  for  wages  creates  a  lien  on  the  ship  (g}. 
The  master  also  has  a  maritime  lien  for  his  wages,  and  also  Soh 
for  disbursements  made  by  him  on  account  of  the  ship  (h}\ 
so  that  his  claim  will  be  preferred  to  the  claim  of  a  mort- 
gagee (i)  and  of  a  purchaser  (fc).  And  the  master's  lien  is 
not  lost  by  the  fact  that  he  is  part-owner  of  the  vessel  (Z) ; 
and  the  lien  for  wages  on  the  res  is  not  forfeited  by  taking 
proceedings  at  law  in  personctm  (m) .  The  term  "  disburse- 
ments "  includes  all  proper  expenditure  made  by  the  master 
on  the  ship  (n~).  Expenses  incurred  by  a  master  in  defending 
himself  against  a  charge  of  murder  have  been  allowed  as  dis- 
bursements (o) .  The  term  also  will  include  not  only  actual 
payments  out  of  pocket,  but  liabilities  which  the  master  has 
made  himself  subject  to,  e.g.  by  drawing  or  accepting  a  bill 
of  exchange  for  disbursements  (p) . 

(e)  Tim  Malta,  ubi  sup. 

(/)  Sect.  162. 

(</)  The  Sidney  Cove,  2  Dods.  10. 

(k)  Sect.  167. 

(t)  The  Mary  Ann,  9  Jur.  194. 

(*)  The  Ringdove,  L.  R.  11  P.  D.  120. 

(i)  The  Feronia,  2  Ad.  &  Ecc.  65. 

(m)  The  Bengal,  Swa.  468 ;  The  Sylph,  2  A.  &  E.  24. 

(»)  The  Rainboiv,  53  L.  T.  91 ;  The  Feronia,  ubi  sup. 

(o)  The  Jane  Seddon,  1  A.  &  E.  62. 

(p)  The  Feronia,  nbi  sup. 
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Peculiar 
incidents  of 
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BOTTOMRY  AND  RESPONDENTS. 

A  BOTTOMRY  bond  is  an  instrument  whereby  the  owner  of  a 
ship  or  his  agent  (usually  the  master),  in  consideration  of 
money  lent  to  be  applied  to  the  necessities  of  the  ship,  hypothe- 
cates the  "keel  or  bottom"  of  the  ship  pars  pro  toto,  as 
security  for  the  loan,  the  condition  being  that  the  loan  shall 
only  be  repaid  if  the  ship  shall  arrive  safe  at  her  port  of 
(Destination  (a) . 

bond  or  agreement  is  &ajmii\pr  contract 
whereby  the  cargo  alone  is  hypothecated,  and  the  loan  is  to  be 
applied  to  the  necessities  of  the  cargo  only  (6).  More  usually, 
however,  ship,  freighf^armcargo'are  hypothecated  under  the 
name  of  bottomry.  Hypothecation  differs  from  a  mortgage 
in  that  no  property  passes,  and  from  a  pledge  in  that  posses- 
sion  is  not  given. 


There  are  some  peculiar  incidents  of  bottomry  and  respon- 
dentia which  distinguish  them  from  ordinary  loans:  — 

(1)  The  contract  must  be  in  writing  (c). 

(2)  The  lender's  principal   must  be  at  hazard  during  the 

voyage  (d). 

(3)  There  must  be  an  actual  necessity  to  borrow  the  money 

for  the  purposes  of  the  ship  or  cargo  (e) . 

(4)  There  must  be  an  impossibility  of  obtaining  the  loan  on 

personal  security  (/). 

(a)  The  Atlas,  2  Hagg.  Adm.  53. 
(6)  Ibid.  57. 

(c)  The  Mary  Ann,  L.  R.  1  A.  &  E.  13. 

(d)  Stainbank  v.  Shepherd,  13  C.  B.  418. 
(c)  The  Nelson,  1  Hagg.  169. 

(/)  The  Calypso,  3  Hagg.  162  ;   The  Augusta,  57  L.  T.  326. 


ADMIRALTY. — CHAP.  X.  BOTTOMRY  AND  RE8PONDENTIA.  407 

|t5)  The  borrower  and  the  ship  must  both  be  at  a  foreign 
port;  for  money  lent  on  the  security  of  a  ship  at  a 
home  port  is  considered  to  be  lent  on  ordinary  mort- 
gage only  (g). 

Though  writing  is  necessary,  the  instrument  need  not  be,  Bandjau«t 
although  in  practice  it  usually  is^  Bunder  seal .     Whatever  its  tauyjarti- 
form,  however,  the  instrument  must  contain  certain  essential  °SiS2Lj 
particulars,  including   (a)   the  amount    of    the   loan,   (b)  the 
interest  stipulated  for,  (c)  the  name  of  the  ship,  (d)  the  voyage 
during  which  the  risk  is  to  be  incurred,  (e)  an  expression  of 
the  understanding  that  the  lender  only  looks  for  repayment 
in  the  event  of  the  ship's  safe  arrival  at  her  destination;  this 
condition  of  repayment  need  not  be  stated  in  express  terms, 
but  a  bottomry  bond  is  void  unless  it  can  be  collected  on  the 
face  of  it  that  it  is  subject  to  maritime  risk  (fi),  so  that  it  will 
be  invalid  if  the  loan  is  stipulated  to  be  repaid  in  any  event  (i} ; 
(f)  that  the  vessel  and  cargo  are  hypothecated  for  the  loan. 
The  above  particulars  should  all  appear  on  the  face  of  the  bond. 

If  the  bond  does  not  contain  the  above  particulars  it  will  be  if  notf  it  will 
void;   but  a  bond  may  be  in  part  good  and  in  part  bad,  and     «-^» 
the  bad  part,  if  not  material  to  the  existence  of  the  contract, 

will   not    invalidate  the  good  part    A'   . 

The  bond  can  still  be  enforced  where  a  bill  of  exchange  is  except  in  a 

t « •  \V  r ;  i  s  t '  •» 

given  as  a  collateral  security  with  an  agreement  that  the  bond 
shall  not  be  enforced  if  the  bill  is  honoured,  if  reasonable  efforts 
have  been  made  to  get  the  bill  accepted  and  paid  (I) ;  and  its 
validity  is  not  affected  by  the  circumstance  of  the  money  being 
advanced  before  the  bond  was  given  (m).  Nor  is  it  any  objec- 
tion that  the  money  is  applied  in  payment  of  debts  already 

(g)   The  //eliyoland,  Swa.  491  ;    The,  Duke  of  Bedford,  2  Hagg.  294. 

(A)   The  KnumniHitin,,,  1  W.  Rob.  124  ;   The  Hcuibet,  (1899)  P.  295. 

(t)   The  ///«/..;« if  able,  Swa.  446. 

(Jfc)  The  M.i/onlxhirt,  L.  R.  4  P.  C.  194. 

(/)   The  Ma/ordshirf,  ibid. 

(TO)  La  Ysabel,  1  Dods.  '27;J. 
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Ship,  cargo, 
and  freight 
may  be  the 
subject  of 
the  bond. 


incurred,  if  they  were  debts  incurred  for  necessary  expenditure 
and  disbursements  (n) . 

The  property  which  may  be  affected  by  bottomry  may  not  be 
only  the  ship  and  cargo,  but  freight  to  bo  earned  by  the  vessel 
in  the  voyage,  for  the  necessities  of  which  the  money  is  bor- 
rowed (o) ;  but  freight  to  be  earned  by  a  subsequent  voyage 
cannot  be  bound  (p) . 

Qualification        Again,  the  cargo  cannot  be  affected  except  by  a  loan  made 
cargo.  for  its  benefit,  or  at  least  for  the  common  benefit  of  ship  and 

cargo  (#),  nor  even   then  unless  it  be  on  board  the  ship  at 

the  time  of  the  loan  (r) . 

The  necessity  As  to  the  necessity  for  the  loan,  it  has  a  twofold  aspect: 
must  be  *t wo-  (1)  The  want  which  exacts  the  loan  must  be  such  as,  if  not 
supplied,  would  prevent  the  prosperous  completion  of  the 
voyage.  Indispensable  repairs  and  provisions  for  persons  on 
board  will  justify  the  borrowing  of  money  on  bottomry;  but 
the  Court  will  not  consider  to  be  cases  of  necessity  the  pay- 
ment of  the  master's  debts  or  his  discharge  from  prison  (s) ; 
or  the  payment  of  the  personal  debts  of  the  owners  (f). 
(2)  The  necessity  for  hypothecation  of  the  ship  must  also 
arise  from  the  inability  to  obtain  a  loan  on  personal  credit  (x) . 
Before  raising  money  on  bottomry,  the  master  ought  to  adver- 
tise; but  his  neglecting  to  do  so  will  not  invalidate  the 
bond  («/). 

It  may  be  added  that  the  necessity  must  be  at  a  foreign 
port,  where  repairs  and  supplies  have  become  necessary  (z) . 


(n)  The  Hele.  4  No.  Ca.  361. 

(o)  The  Empusa,  5  P.  D.  6. 

(p)  The  Staffordshire,  ubi  sup. 

(q)   The  Gratitudine,  3  C.  Eob.  240. 

(r)   The  Glenmanna,  Lush.  115. 

(«)  Smith  v.  Gould,  4  Moo.  P.  C.  21. 

(t)  The  North  Star,  Lush.  45. 

(«)  JJeathorn  v.  Darling,  1  Moo.  P.  C.  5  ;   The  Hero,  (1891)  P.  294. 

(y)  The  Laurel,  B.  &  L.  317. 

(z)  The  Reliance,  2  W.  Eob.  19. 
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No  one  can  lend  on  bottomry  if  he  is  indebted  to  the  owners  Who  can  lend 

i  •          i  on  a  bottomry 

in  respect  of  the  vessel,  but  if  he  is  a  debtor  m  a  less  amount  bond, 
the  bond  is  valid  to  the  extent  of  the  surplus  (a) .  A  consignee 
of  the  cargo  can  lend  on  a  bottomry  bond  (6).  A  ship's  agent 
is  generally  prevented  by  his  relationship  to  the  ship  from 
lending  on  bottomry;  to  do  so  validly  he  should  inform  the 
master  that  he  cannot  allow  the  owners  credit  beyond  a  certain 
limit,  and  will  only  supply  more  money  on  the  security  of 
a  bond  (c),  and  he  should  give  the  master  the  opportunity  of 
borrowing  elsewhere  on  personal  credit  (c) . 

Before  lending  his  money  the  lender  should  make  all  in-  Lender  must 
quiries  within  his  power  (d)  as  to  the  necessity  for  the  loan, 
and  the  impossibility  of  obtaining  the  money  by  other 
means  (e).  He  should  inform  himself,  by  reasonable  inquiries, 
whether  the  money  be  indispensable,  and  whether  some  agent, 
consignee,  or  other  person  connected  with  the  ship,  cargo,  or 
the  owners,  be  not  willing  to  advance  it  on  their  personal 
credit.  But  he  need  not  calculate  the  expediency  of  the  repairs 
unless  they  are  so  flagrantly  inexpedient  as  to  raise  an  impu- 
tation of  fraud  (/),  nor  need  ho  see  to  the  due  application  of 
the  money  (</). 

All  the  lender  of  bottomry  has  to  look  to  is  that  the  ship 
is  in  distress,  that  the  master  has  no  credit,  that  the  amount  is 
required  for  necessary  purposes.  Transactions  between  the 
owner  and  mortgagee  of  the  vessel,  which  might  render  the 
voyage  illegal,  cannot  invalidate  a  bond  fide  bottomry  bond  (h) . 
If,  however,  the  lender  advances  more  money  than  is  actually 
necessary,  he  can  only  recover  so  much  of  the  bond  as  the 
Court  certifies  to  have  been  necessary,  even  if  he  has  made 
reasonable  inquiries  (i). 

(a)  The  Hebe,  2  W.  Bob.  412. 
(6)  The  Alexander,  I  Dods.  278. 

(c)  The  Hero,  ubi  sup. ;  The  Staffordshire,  L.  B.  4  P.  C.  194. 

(d)  The  Faithful,  31  L.  J.  P.  M.  &  A.  31. 

(e)  Th-  Hamburg,  B.  &  L.  253. 
(/)   The  Vibilia,  1  W.  Bob.  5. 
(</)  The  Jane,  2  Hagg.  334. 

(h)  The  Mary  Ann,  L.  B.  1  A.  &  E.  13. 
(»)  ThePontida,  9  P.  D.  177. 
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Master  limy  The  person  who  most  usually  borrows  on  a  bottomry  bond  is 
i!ul  ran.'ut  the  master  of  the  ship.  The  master  of  a  vessel  on  a  foreign 
mortgage  voyage  may  pledge  the  ship  for  necessary  repairs  by  an  in- 
strument  of  hypothecation;  but  he  may  not  mortgage  the  ship, 
unless  he  has  power  to  do  so  conferred  upon  him  by  certifi- 
cate (fc)  .  All  he  can  do  is  to  give  a  right  to  the  lender  to 
enforce  his  claim  against  the  res  through  the  medium  of  pro- 
cess. He  cannot  transfer  the  property  in  the  ship,  or  give  a 
common  law  pledge  or  pawn  of  it  (?)  ;  and  the  hypothecation 
of  the  ship  by  the  master  does  not  render  the  owners  personally 
liable  (m). 

What  circum-       Tjne  shipmaster  cannot  borrow  on  bottomry  if  he  can.  obtain 

stances  must  -—  —        —  p-  ••    •—     " 

exist  to  justify  the  money  on  the  shipowners  personal  credit,  or  irom  the 
owner's  agent.  Nor  can  he  do  so  until  he  has  communicated 
with  the  owner  of  the  ship  or  cargo  (»t)  .  It  is  no  excuse  for 
non-oommuniSrtioncnat  the  owner  is  insolvent  unless  he  has 
been  judicially  declared  so;  and  even  then  the  owner's  trustee 
should  be  communicated  with  (o)  ;  but  it  is  a  good  excuse  that 
by  the  law  of  the  State  to  which  the  ship  belongs  such  com- 
munication is  unnecessary  (/?),  or  that  the  exigency  of  the  case 
will  not  allow  of  the  delay  of  communicating  with  the  owner 
and  waiting  for  an  answer  (q)  .  Thus,  before  borrowing,  the 
master  must,  unless  it  is  impracticable,  communicate  to  the 
owners  the  necessity  for  the  expenditure  and  the  necessity  for 
hypothecation  (r)  .  The  intention  to  raise  money  by  bottomry 
should  be  clearly  inferable  from  this  communication  (s)  .  He 
should  also  communicate  with  the  owners  of  the  cargo  (t). 

tf  total  loss  of       If  the  ship  and  cargo  be  lost  during  the  voyage  the  lender 
lender  loses  °'  loses  his  money  ;  but  loss  of  the  ship  here  means  her  actual  loss, 

his  money. 

(k)  57  &  58  Viet.  c.  60,  s.  39. 

(Q  Stainbank  v.  Shepherd,  22  L.  J.  Ex.  241. 

(?n)  Johnson  v.  Shippen,  I  Salk.  34. 

(n)  The  Bonaparte,  8  Moo.  P.  C.  459. 

(o)  The  Panama,  L.  E.  3  P.  C.  199. 

(p]  The  (Jaetano,  1  P.  D.  137. 

(j)  The  Oriental,  1  Moo.  P.  C.  398. 

(r)  The  Olivier,  Lush.  484. 

(a)  The  Onward,  L.  E.  4  A.  &  E.  38. 

(t)  The  Lizzy,  L.  E.  2  A.  &  E.  254  ;   The  Karnak,  L.  E.  2  A.  &  E.  289. 
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so  that  if  the  ship  be  merely  captured  and  re-captured  the  lender 
will  not  lose  his  right  to  claim  the  money ;  nor  will  he  lose  his 
money  so  long  as  the  ship  exists  in  specie,  even  if  she  be  con- 
demned as  unscaworthy  (u) .  Further,  the  holder  may  recover 
in  spite  of  the  loss  of  the  ship  if  the  ship  has  deviated  from  the 
stipulated  voyage  (a).  Though  not  due  till  the  ship's  safe 
arrival,  the  money  secured  will  be  repayable  if  the  specified 
voyage  is  prevented  by  impossibility,  if  the  impossibility  be 
beyond  the  lender's  control  (y} .  If  only  part  of  the  goods 
hypothecated  by  a  respondentia  bond  reach  their  destination, 
that  part  will  only  be  liable  to  satisfy  a  proportionate  part  of 
the  debt  (2) . 

The  lender  on  bottomry  obtains  no  property  in  the  ship,  but  Rights  of  the 

i  -i-          v  •<.         i  •    i     i  <•  •  Kder. 

merely  a  maritime  lien  on  it,  which  he  must  enforce  in  an 
Admiralty  Court  (not  including,  however,  a  County  Court)  (a). 
He  may  also  proceed  against  the  master  in  personam  ;  but  he 
cannot  SUP  the  shipowners  unless  they  have  expressly  agreed  to 
become  personally  liable. 

The  bond  does  not  become  payable  till  the  voyage  for  which 
it  was  given  is  completed;  but  it  will  become  instantly  due  if 
the  master  fraudulently  neglects  or  refuses  to  proceed  on  the 
voyage  (6),  or  if  the  vessel  arrives  at  an  intermediate  port  and 
is  unable  to  proceed  further  (e),  or  if  the  voyage  is  aban- 
doned (d) . 

Of  several  bottomry  bonds  tin-  last  in  point  of  date  has 
priority,  as,  had  not  the  last  loan  been  made,  the  other  lenders 
would  most  likely  have  lost  their  security  (e) . 

A  bottomry  bond  may  be  transferred  (/),  but  the  Court  dis- 
countenances the  sale  of  bottomry  bonds  (g) . 

(«)  The  Dante,  2  W.  Bob.  427 ;   The  Great  Pacific,  L.  R.  2  P.  C.  516. 

(z)   Western  v.  Wildey,  3  Phil.  381. 

(y)  The  Empma,  5  P.  D.  f>. 

(z)  Cargo  ex  Sultan,  Swa.  504. 

(a)  The  Elpis,  L.  R.  4  A.  &  E.  1. 

(6)  The  Armadillo,  1  W.  Rob.  1>51. 

(c)  The  Catharina,  3  W.  Rob.  3. 

(d)  The.  Heligoland,  Swa.  491. 

(e)  The  Rhadamunthe,  1  Dods.  201. 
(/)  The  Rebecca,  5  C.  Rob.  102. 

(g)  The  Prince  of  Saxe  Coburg,  3  Hagg.  287. 
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CHAPTER  XI. 


jurisdiction 

of  tue  Court 
j»  deal  with 
mortgages  is 
statutory. 

(i.l   When  the 
ship  is  under 


(ii.)  Whether 
uini.  r  anv>t 


Requisites  to 
a  valid 
mortgage : 

(i.)  imgeci- 
fied  form. 

(ii.).  Regis- 
tered, 

(iii.|_OndiB- 

<-h;ir«re  entry 
will  be  made. 


(iv«]Have 

priority  " 


MORTGAGES. 

THE  jurisdiction  of  the  Admiralty  Courts  to  deal  with  matters 
relating  to  mortgages  of  a  ship  depends  upon  sect.  3  of  the 
Admiralty  Court  Act,  1840,  and  sect.  1 1  of  the  Admiralty  Court 
Act,  1861.  By  the  former  statute,  whenever  any  ship  is  under 
arrest  of  the  Court,  or  the  proceeds  of  any  arrested  ship  are  in 
its  registry,  the  Court  may  take  cognizance  of  all  claims  and 
causes  of  action  in  respect  of  any  mortgage  of  such  ship,  and 
decide  any  suit  in  respect  of  such  claims  or  causes  of  action. 
Jurisdiction  under  this  Act  extends  to  unregistered  and  equit- 
able mortgages,  and  to  mortgages  of  non-British  ships.  By  the 
second  statute  the  Court  has  jurisdiction  over  any  claim  in 
respect  of  any  mortgage  duly  registered  under  the  Merchant 
Shipping  Act,  1894,  whether  the  ship  or  the  proceeds  thereof 
be  under  arrest  of  the  Court  or  not. 


By  the  Merchant  Shipping  Act,  1894,  the  mortgage  of  a 
ship  must  Fe  in  a  specified  form  (a).  It  must  be  registered. 
The  registrar  will  record  the  registration,  notifying  the  date 
and  hour  of  registration  (a) .  On  discharge  of  the  mortgage 
the  registrar  will  make  an  entry  to  that  effect,  and  thereupon 
the  estate  which  passed  to  the  mortgagee  will  revest  in  the 
persons  in  whom,  having  regard  to  intervening  acts  and  circum- 
stances, it  would  have  vested  had  no  mortgage  been  made  (b). 

Registered  mortgages  will,  notwithstanding  any  notice,  ex- 
press, implied,  or  constructive,  have  priority  according  to  the 


(a)  57  &  58  Viet.  c.  60,  s.  31. 
(5)  Ibid.  s.  32. 
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date  of  their  registration,  and  not  to  the  date  of   the   mort-  registration 
gage  (c)  .     The  transfer  of  a  registered  mortgage  must  be  in  (v.)  ^anafer 
a  specified  form,  and  must  be  registered  like  an  original  mort-  m^^^~ 

P  e  specified  fonn.vu»«_ 

gage  (d)  ;  and  when  a  transmission  of  the  mortgagee  s  interest  ^  ,  Deciara. 
in  the  ship  occurs  by  death,  bankruptcy,  or  marriage,  or  any  tkm  must  be 
lawful  means  other  than  a  transfer  under  the  Act,  the  trans-  transmission 
feree  must  make  a  declaration  in  a  specified  form  as   to  the  of  interest  by 

r  .  .        death,  bank- 

transmission  (e),  and  upon  receipt  of  that  declaration  theregis-  ruptcy,  &<•.. 
trar  will  enter  the  transferee  as   mortgagee  in  his  books  (/)  . 
Registered  owners  desirous  of  mortgaging  their  ships  out  of  the  (vii.)  Tom<.rt- 
country  where  the  ship's  port  of  registry  is,  may  obtain  from  the 


registrar  a  certificate  of  mortgage  (g]  .   Certain  particulars  as  to  certificate 

the  place  and  amount  of  the  intended  mortgage,  and  the  limit  obtained. 

of  time  in  which,  and  the  person  by  whom,  the  power  is  to  be 

exercised,  must  be  furnished  before  such  a  certificate  can  be 

granted  (A).     No  certificate  can  authorize  a  mortgage  at  any 

j-lace  within  the  United  Kingdom  if  the  ship's  port  of  registry 

be  situate  there;   or  within  the  same  British  possession,  if  the 

port  of  registry  is  situate  in  a  British  possession;  or  a  mortgage 

by  any  person  not  named  in  the  certificate;   or  at  a  port  or 

within  the  area  of  the  port  of  registry  established  by  Order  in 

Council  (i).    As  to  certificates  of  mortgage,  the  power  given  by  (viii.)__Mort^ 

them  must  be  exercised  in  conformity  with  the  directions  in  tefn  uccord-J 

the  certificate  .  A  record  of  any  mortgage  made  thereunder  must  apoewith 

be  indorsed  thereon  by  a  registrar  or  British  consular  officer  ;  a 

mortgage  made  thereunder  is  good  even  if  the  person  by  whom 

the  power  was  given  dies  before  the  mortgage  is  made.  Where 

the  certificate  specifies  the  place  at  which,  and  a  limit  of  time 

not  exceeding  twelve  months  within  which  the  power  is  to  be 

exercised,  no  mortgage  bond  fide  made  to  a  mortgagee  without 

notice  can  be  impeached  by  reason  of  the  bankruptcy  or  insol- 

vency of  the  person  authorized  to  mortgage.    Mortgages  made 

under  the  certificate  have  priority  over  mortgages  created  sub- 

sequently to  the  date  of  the  registry  of  the  certificate,  and  the 

mortgagee  will  have  the  same  rights,  powers,  and  liabilities  as 

(c)  Sect.  33.  (d)  Sect.  37.  (e)  Sect.  38. 

(/)  Ibid.  (gp)  Sect.  39.  (A)  Sect.  40. 

(0  Sect.  41. 
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if  his  mortgage  had  been  formally  registered;  the  discharge 
of  any  mortgage  may  be  indorsed  on  the  certificate,  and  there- 
upon the  estate  in  the  ship  will  revest  in  the  mortgagor  (fc) . 


TI,, 


By  sect.  34  of  the  same  Act  a  mortgagee  is  not  to  be  deemed 
:««»by  reason  of  his  mortgage  an  owner  of  the  ship,  nor  the  mort- 
gagor deemed  to  have  ceased  to  be  the  owner,  except  in  so  far 
as  may  be  necessary  for  the  purposes  of  making  the  ship  avail- 
able as  a  security.  And  by  sect.  35  a  power  of  sale  is  given  to 
the  mortgagee;  limited,  however,  in  this  respect:  that  if  there 
the  are  more  persons  than  one  registered  as  mortgagee?,  no  anb- 
sequent  mortgagee  can  sell  without  the  concurrence  of  all  prior 
mortgagees,  except  by  order  of  a  Court.  A  mortgagee  without 
notice  of  a  contract  affecting  the  proposed  employment  of  the 
ship  can  sell  to  a  purchaser  who  has  notice  and  free  from  such 
contract  (Z).  By  sect.  36,  the  rights  of  a  registered  mortgagee 
are  not  to  be  affected  by  any  act  of  bankruptcy  committed  by 
the  mortgagor  after  registration,  notwithstanding  any  doctrine 
of  reputed  ownership. 


Mortgagee's 
position  on 
taking 
possession. 


A  mortgagee  becomes  entitled  to  any  freight  due  or  being 
earned  when  he  takes  possession,  but  not  to  freight  received  by 
the  mortgagor  prior  to  his  taking  possession  (m).  On  taking 
possession  he  becomes  the  owner  of  the  ship,  and  may  employ 
it,  if  he  does  so  band  fide,  and  with  a  due  regard  to  its 
safety  (n~).  If  the  ship  is  bound  by  maritime  liens  or  by  an 
onerous  charter-party,  and  the  mortgagee  of  a  majority  of 
shares  on  taking  possession  pays  off  the  liens  and  procures 
the  cancellation  of  the  charter-party,  he  is  not  entitled  to  claim 
a  proportionate  part  of  such  payments  from  the  mortgagees 
of  other  shares,  even  though  he  was  under  no  personal  liability 
in  respect  of  the  charter-party  or  the  matters  for  which  the 


(&)  Sects.  42,  43. 

(Z)  The  Celtic  King,  (1894)  P.  175. 

(m)  Wilson  v.  Wilson,  L.  R.  14  Eq.  32;  see  also  El  Argentina,  (1909) 
P.  237. 

(n)  Harriot  v.  Anchor  Reversionary  Co.,  30  L.  J.  Ch.  571. 
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liens  attached.     And  the  same  rule  applies  to  such  payments 

made  by  the  owner  of  a  majority  of  shares  who  is  in  possession 

and  is  acting  as  managing  owner  (o).     Until  the  mortgagee  Until  mort- 

takes  possession  the  mortgagor  can  exercise  all  the  rights  and 


powers  of  an  owner  so  long  as  he  does  nothing  to  impair  the  mortgagor  is 
value  of  the  security  (p).  Thus,  a  charter-party  made  by  the  * 
mortgagor  is  binding  on  the  mortgagee  if  it  does  not  impair 
the  mortgagee's  security,  and  the  mortgagee  is  liable  to  pay 
damages  to  the  charterers  if  he  seizes  the  vessel  and  takes  it 
out  of  their  hands  (q) .  On  the  other  hand,  a  charter-party 
under  which  the  ship  is  to  carry  contraband  of  war  to  a  port 
of  a  belligerent,  it  being  impossible  to  insure  against  war  risks 
at  a  commercially  possible  rate,  impairs  the  mortgagee's  security 
and  is  not  binding  on  him  (r] .  And  the  making  of  such  a 
charter-party  like  any  other  dealing  that  threatens  to  impair 
the  security  is  sufficient  ground  for  the  mortgagee  taking 
possession,  though  the  mortgagor  is  not  in  default,  and  the 
mortgagee  has  not  commenced  any  formal  proceedings  (s) . 
The  mortgagor  cannot  assign  freight  not  due  so  as  to  defeat 
the  mortgagee  (t).  But  when  freight  is  earned  an  assignee 
for  value  of  the  freight  gets  a  good  title  though  his  assign- 
ment is  dated  after  the  date  of  taking  possession  (u} .  The 
mortgagor  may  give  a  lien  on  the  ship  for  cost  of  necessary 
repairs  (x] . 

An    unregistered    mortgage    of  a  ship   is  good  against  As  to  un- 
•all    persons    except   registered    transferees   and   mortgagees,  mortgages. 
.As  between  a  registered  and   an   unregistered  mortgage,   the 

(o)  The  Ripon  City  (No.  2),  (1898)  P.  78. 

( />)  The  Fanchon,  5  P.  D.  173 ;   The  Cathcart,  L.  K.  1  A.  &  E.  314. 
fa)  The  Heath"?  KM,  (1901)  P.  143,  272. 

(r)  Law   Guarantee  and    Trust   Society   v.   Russian  Bank  for  Foreign 
Trade,  (1905)  1  K.  B.  815. 
(a)  The  Manor,  (1907)  P.  339. 
(t)  Brown  v.  Tanner,  L.  R.  3  Ch.  597. 
(«)  ShilWo  v.  Biggart,  (1903)  1  K.  B.  683. 
(x)  Williams  v.  Alsup,  30  L.  J.  C.  P.  353. 
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former,  though  last  in  point  of  time,  is  first  in  point  of  rank  (2), 
even  though  taken  with  notice  of  the  unregistered  mortgage  (a) . 
The  entry  of  an  invalid  mortgage  may  be  expunged  from 
the  register  by  order  of  the  Court  (&).  In  conclusion,  it  should 
be  noticed  that  if  a  ship  subject  to  mortgages  is  lost,  taken 
by  the  enemy,  burnt,  or  broken  up  or  sold  to  a  foreigner,  the 
registry  is  closed  except  so  far  as  relates  to  any  unsatisfied 
mortgages  or  existing  certificates  of  mortgage;  if  the  ship 
comes  into  the  jurisdiction  of  any  Court  in  His  Majesty's 
dominions,  such  mortgages  may  be  enforced,  notwithstanding 
the  transfer,  without  prejudice  where  the  ship  has  been  sold 
under  the  judgment  of  a  Court  to  the  effect  of  that  judg- 
ment (c) . 

(z)  Keith  v.    Burrows,   2  App.   Cas.  636  ;    Black  v.    Williams,   (1895) 
1  Ch.  408. 
(a)  Ibid. 

(6)  Broad  v.  Broomhall,  (1906)  1  K.  B.  571. 
(c)  Merchant  Shipping  Act,  1906,  s.  52. 
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DISPUTES  BETWEEN  CO-OWNERS. 
THE  property  in  every  British  ship  is  divided  into  sixty-four  Property  in 

,  .    .       ,.  ,  British  ship 

shares,  and  as  many  as  sixty-lour  persons,  but  not  more,  may  may  belong 

blTregistered  as  owners.     No  person  can  be  registered  as  owner  *°  several 

of  part  of  a  share,  but  any  persons,  not  exceeding  five,  can  be 

registered  as  joint  owners  of  a  ship  or  share  therein.     Joint 

owners  are  considered  as  one  person:   a  corporation  may  be 

registered  as  owner  in  its  corporate  name.  (Merchant  Shipping 

Act,  1894  (a).)     From  this  it  follows  that  there  may  be  several  Court  may 

co-owners  of  the  same  ship;    and  to  settle  disputes    arising  tions  between 

between  such  co-owners  as  to  the  voyages,  &c.  of  the  ship,  it  is  co-owners  as 

provided  by  the  Admiralty  Court  Act,  1840,  that  the  Court  possession,     j 

may  decide  all  questions  as  to  the  title  to  or  ownership  of  any 

ship  or  vessel  (or  proceeds  thereof  remaining  in  the  registry) 

arising  in  any  cause  of  possession,  salvage,  damage,  wages, 

or  bottomry  (&).     Further,   by    the    Admiralty    Court    Act, 

1861  (c),  the  Court  may  decide  all  questions  arising  between 

co-owners  (it  is  a  matter  of  doubt  whether  this  means  regrc's- 

ter&d  owners  only  (d)}  touching  the  ownership,  possession,  em- 

ployment, and  earnings  of  any  ship  registered  at  any  port  in 

England  or  Wales,  and  settle  all  accounts  between  the  parties; 

and  may  direct  the  ship  to  be  sold  (even  against  the  wish  of  Power  to 

;  iii  order  sale. 

the  majority  ot  co-owners)  (e),  or  make  such  order  as  seems 
fit.  A  sale  will  not  be  made  unless  the  part-owner  desiring 
it  makes  out  a  very  strong  case(/). 

(a)  57  &  58  Viet.  c.  60,  s.  5. 
(6)  3  &  4  Viet.  c.  65,  s.  4. 

(c)  24  Viet.  c.  10. 

(d)  The  Bonnie   Kate,   6    Asp.    149;    see  also    Foong    Tai  &   Co.    v. 
liucheister  &  Co.,  (1908)  A.  C.  458,  at  p.  468. 

(f)  The  Nelly  Schneider,  3  P.  D.  152. 
(/)  The  Marion,  10  P.  D.  4. 

G.  —  P.D.&A.  EE 
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Suits  aa  to 


Trmtenot 


Restraint 
action. 


When 

majority  em- 
ploy the  ship 
minority  not 
entitled  to 
any  profits. 


The  Court,  however,  will  not  entertain  suits  relating  to  the 
possession  or  ownership  of  foreign  vessels  unless  the  parties 
interested  consent,  or  the  representative  in  England  of  the  State 
to  which  the  ship  belongs  assents  (g} . 

Trusts  cannot  be  placed  on  the  register,  although  the  Mer- 
chant Shipping  Act,  1894,  does  not  exclude  equities  being 
enforced,  provided  their  enforcement  does  not  prejudice  the 
provisions  of  the  Act  (h) ;  and  beneficial  owners  are  liable  to 
all  penalties  under  the  Act  (i) . 

When  disputes  arise  between  co-owners  of  a  ship  as  to  how 
she  shall  be  employed,  the  minority  can  obtain  the  assistance  of 
the  Court  by  instituting  a  restraint  action,  and  the  Court  will 
then  usually  give  the  possession  of  her  to  the  majority  of  owners, 
but  it  will  require  them  to  give  security,  in  an  amount  corre- 
sponding with  the  value  of  the  shares  of  the  minority,  either  to 
bring  back  the  ship  in  safety,  or  to  pay  the  minority  the  value 
of  their  shares  (fc) .  Otherwise  the  Court  will  arrest  the  vessel  if 
the  majority  of  co-owners  insist  on  sending  her  abroad  contrary 
to  the  wishes  of  the  minority  (I).  When  the  majority  are 
allowed  to  employ  the  ship,  on  giving  security  as  above,  the 
minority  will  noTTxTentitled  to  any  share  in  the  profits  of  the 
venture,  nor  will  they  be  liable  for  any  losses  incurred  (m) . 

The  Court  may  arrest  a  vessel  at  the  suit  of  the  minority, 
even  though  the  majority  approve  of  the  proposed  voyage,  and 
the  ship  be  engaged  for  the  voyage  under  a  charter  entered  into 
by  an  agent  on  behalf  of  all  the  owners  (w) . 

When  a  controversy  arises  as  to  the  enforcement  of  an  agree- 
ment affecting  the  employment  of  a  ship,  the  proper  course  is 


(g)  The  Agincourt,  2  P.  D.  239  ;     The   Evangel 'istria,  46  L.  J.  P.  D. 
&A.  1. 

(h)  57  &  58  Viet.  c.  60,  ss.  56,  57  ;  and  see  The  Venture,  (1908)  P.  218. 

(»')  Ibid.  s.  58. 

(fc)  The  Apollo,  1  Hagg.  Ad.  306 ;   The  Oawdor,  (1900)  P.  47. 

(I)  The  Talca,  5  P.  D.  169. 

(m)  Davis  v.  Johnstone,  4  Sim.  539. 

(n)   The  Talca,  ubi  supra. 
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not  to  detain  the  certificate  of  registry,  but  to  apply  for  an 
injunction  against  acting  in  derogation  of  the  agreement  (0). 

The  Court  also  possesses  jurisdiction  to  settle  all  questions  of  Possession 
title  to  or  ownership  of  any  vessel  or  of  the  proceeds  thereof, 
and  this  jurisdiction  can  be  evoked  by  some  owner  or  part 
owner  instituting  a  possession  action  (p) . 

The  Court  will  take  accounts  among  co-owners,  but  not  to  a  Accounts  will 

later  period  than  the  issuing  of  the  writ  in  the  action  (g);  and  to  issue  of 

it  may  order  a  sale  and  a  division  of  the  proceeds  of  the  ship  (r),  ?*"*»  not 
and  appoint  a  receiver  (s) . 

Co-owners  of  a  ship  in  fault  in  a  collision  are  jointly  and  Co- owners 
severally  liable  for  the  damage  caused  (£).  Therefore,  if  one  is 
forced  to  pay  the  whole  damage,  he  is  entitled  to  contribution 
from  the  other  owners.  'Co-owners  of  a  damaged  ship  are  also 
severally  entitled  to  sue,  but  the  Court  would  usually  consoli- 
date the  actions  (w) . 

If  one  of  the  owners  manages  the  ship,  he  must  register  his  Managing 
name  and  address  at  the  ship's  port  of  registry.    His  authority  gnpjThus 
extends  to  the  conduct  on  shore  of  all  that  concerns  the  employ-  band  must  ^ 
ment  of  the  ship,  with  power  to  pledge  the  co-owners'  credit  for    ' 
repairs;  and  the  fact  that  he  has  insured  her,  and  collected  the 
money  from  the  underwriters  wherewith  to  repair  her,  does  not 
take  away  the  liability  of  the  co-owners  (#) .    A  part-owner  who 
also  manages  the  ship  is  entitled  to  remuneration  for  his  ser- 
vices.   If  there  is  no  managing  owner,  there  must  be  registered 
the  name  of  the  ship's  husband  or  other  person  to  whom  the 

(o)  The  Celtic  Kiixj,  (1894)  P.  175. 

(p)  Admiralty  Court  Act,  1840  (3  &  4  Viet.  c.  65),  s.  4. 

(y)  The  Eider,  4  Asp.  104. 

(r)  The  Mag<jie,  L.  R.  1  A.  &  E.  77. 

(s)  The  Ami>thill,  5  P.  D.  244. 

(0  Mitchell  v.  Tarbutt,  5  T.  R.  649. 

(n)   The  Jacob  L<indatri»n,  4  P.  I).  191. 

(./)  Tlif  Huntsman,  (1894)  P.  212. 
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management  of  the  ship  is  entrusted  (y} .  A  ship's  husband  ha& 
powers  to  manage  the  ship,  and  oan  bind  tlicT  co-owners  by  all 
acts  done  within  the  scope  of  his  authority  (z} . 

tfjwtermay  The  owners  of  a  ship  have,  subject  to  a  reasonable  notice, 
power  to  remove  the  master  for  insubordination  or  any  other 
cause  (a) .  The  Admiralty  Division  also  may  remove  the  master 
when  necessary  and  appoint  another  in  his  place.  It  is  in  the 
discretion  of  the  judge  to  say  what  amounts  to  a  case  of  neces- 
sity justifying  the  dismissal  of  a  master  (fe) .  The  removal  of  a 
master  may  be  made  on  the  application,  supported  by  evidence 
on  oath,  of  (1)  the  owner  of  a  ship;  (2)  the  agent  of  the  owner; 
(3)  the  consignee  of  the  ship;  (4)  a  certified  mate;  (5J  one- 
third  or  more  of  the  crew  (c) . 

A  new  master  may  be  appointed  by  the  Court  with  the  con- 
sent of  the  owner,  his  agent,  or  the  consignee  of  the  ship ;  or  if 
there  is  no  owner,  agent,  or  consignee  within  the  jurisdiction,, 
then  without  such  consent  (d) . 

(y]  57  &  58  Viet.  c.  60,  s.  59. 
(z)   Whitwell  v.  Perry,  4  C.  B.  412. 
(a)  The  Marina,  5  P.  D.  254. 
(6)  The  Frances,  2  Dods.  420. 

(c)  57  &  58  Viet.  c.  60,  s.  472. 

(d)  Ibid. 
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CHAPTER  I. 

THE  OFFICIALS. 

THE  jurisdiction  of  the  Court  and  the  matters  over  which  it  has 
jurisdiction  have  been  already  discussed.  Before  considering 
the  procedure  of  the  Admiralty,  &c.  Division,  some  reference  is 
necessary  to  certain  officials  of  the  Court,  who  are  peculiar  to 
the  Admiralty,  &o.  Division. 

I. — The  Registrar. 

The  office  of  registrar  of  the  old  Admiralty  Court  is  preserved  The  registrar, 
by  the  effect  of  the  Judicature  Acts  of  1873  and  1875  (a).  His 
chief  duties  are  to  hear  interlocutory  applications,  to  take 
accounts,  and  tax  costs ;  and  under  him  are  a  chief  clerk  and 
subordinate  clerks.  Admiralty  actions  may  now  be  brought 
in  district  registries,  so  that  the  registrar's  duty  of  hearing 
interlocutory  applications  and  taxing  costs  will  fall  on  the  dis- 
trict registrars  in  actions  commenced  in  a  district  registry .  The 
registrar  has  all  the  powers  of  a  judge  in  chambersIexcept  those 
which  a  judge,  but  not  a  master,  may  exercise  under  Ord.  LIV. 
r.  12.  In  fact  he  has  the  same  powers  as  a  master  in  the 
King's  Bench  Division. 

II. — The  Marshal. 

This  officer's  duties  arise  out  of  the  peculiar  nature  of  actions  Th®  marshal. 
in  rem  in  the  Admiralty  Division.    In  an  action  in  personam 

(«)  36  &  37  Viet.  c.  66;  38  &  39  Viet.  c.  77. 
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the  plaintiff  only  claims  to  make  the  defendant  personally 
liable,  as  he  would  be  in  any  common  law  action,  for  debt  or 
damages;  but  in  an  action  in  rem  he  seeks  to  have  his  claim 
enforced  as  a  lien  against  the  ship  or  cargo  in  connection  with 
which  the  claim  arises.  Thus,  an  action  in  rem  is  usually 
brought  in  respect  of  those  claims  for  which  a  maritime  lien,  as 
it  is  called,  exists;  although,  as  already  explained,  such  an 
action  will  also  lie  in  respect  of  a  claim  which  does  not  confer 
a  maritime  lien.  When  an  action  is  brought  to  enforce  this 
maritime  lien,  or  to  recover  possession  of  a  ship,  the  first  step 
that  must  be  taken  is  to  arrest  the  res,  be  it  ship  or  cargo  ;  and 
it  is  the  marshal  whose  duty  it  is  to  effect  the  arrest  and  retain 
possession  of  the  res  when  arrested.  Other  duties  of  his  are  — 
to  superintend  and  carry  out  sales  ordered  by  the  Court,  to 
make  valuations  when  necessary,  and  to  unload 


cargoes,  to  inquire  into  the  sufficiency  of  sureties  when  bail  has 
to  be  given,  and  generally  to  execute  the  processes  of  the  Court. 

III.  —  The  Assessors. 

Assessors.  l'n  actions  which  involve  difficult  nautical  questions  (which 

chiefly  arise  in  actions  for  damages  by  collision  and  for  salvage) 
the  judge  very  often  sits  with  two  assessors,  whose  duty  is  to 
advise  the  judge.  These  assessors  are,  in  the  High  Court  and 
Court  of  Appeal,  when  the  question  is  of  a  nautical  character, 
two  of  the  Trinity  masters,  and  their  duty  is  merely  to  advise 
the  judge,  who  must  bear  on  his  own  shoulders  the  responsi- 
bility of  his  decision  (6).  In  actions  for  damage  and  salvage, 
their_attendanoe  can  be  obtained  as  of  course  by  filing  a  prsecipe 
in  the  registry  requesting  their  attendance:  in  other  actions  an 
order  from  a  judge  for  their  attendance  must  be  obtained. 
(Urd.  AAXVI.  r.  7.)  When  nautical  assessors  are  present, 
evidence  as  to  matters  of  nautical  skill  is  not  admissible  (c)  . 
Occasionally  assessors  desire  to  view  property  the  inspection  of 
which  may  be  material  to  the  issue  in  question  :  if  this  is  desired 
an  order  must  be  obtained  (d}  .  If_the  two  nautical  assessors 

(b)  The  Magna  Charta,  25  L.  T.  512  ;   The  Aid,  6  P.  D.  84. 

(c)  The  Ann,  13  Moo.  P.  C.  198  ;  The  Sir  Robert  Peel,  43  L.  T.  364. 

(d)  Admiralty  Court  Act,  1861  (24  Viet.  c.  10),  s.  18. 
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disagree,  the  Court  may  call  in  a  third  («).  In  apt  cases  tln> 
judge  may  sit  with  mercantile  assessors .  When  the  action  is  in 
a  ( 'omit  y  ( 'uurt  the  assessors  are  always  mercantile  assessors  (/), 
except  in  cases  of  salvage,  towage,  or  collision,  when  the  County 
Court  judge  may,  if  he  thinks  fit,  and  must  on  the  request  of 
either  party,  be  assisted  by  two  nautical  assessors  (</).  If  one 
party  asks  for  assessors  and  the  other  for  a  jury,  the  trial  must 
be  by  judge  and  assessors  (h). 

By  the  Judicature  Act,  1891  (i),  the  House  of  Lords,  when 
hearing  Admiralty  appeals,  may  have  the  assistance  of  one  or 
more  assessors.  By  Standing  Order  XXXVIII.  it  is  provided 
that  one  of  these  assessors  shall  be  an  officer,  active  or  retired, 
of  his  Majesty's  navy,  and  the  other  an  Elder  Brother  of  the 
Corporation  of  Trinity  House.  The  attendance  of  assessors  can 
be  obtained  on  the  request  of  either  of  the  parties,  or  by  order 
of  the  Lord  Chancellor. 

(e)   The  I'ltilutaxe,  37  L.  T.  540  ;   Dale  v.  Hall,  I  Wils.  281. 
(/)  County  Courts  Admiralty  Jurisdiction  Act,   1869  (32  &  33  Viet, 
c.  65),  s.  5. 

(g)  County  Courts  Admiralty  Jurisdiction  Act,   1868  (31   &  32  Viet. 

71),  s.  10. 

(A)  The  Tynwald,  (1895)  P.  142. 

(i)  54  &  55  Viet.  c.  53,  s.  3. 
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CHAPTER   II. 


Actions 


THE  PROCEDURE. 

Actions  «»  ACTIONS  in  perscmam  may  be  dismissed  with  the  simple  remark, 
be  commenced  that  there  is  no  distinction  whatever  between  them  and  ordinary 
in  Admiralty,  actiOns  in  the  King's  Bench  Division.  As  any  cause  may  be 

«c.  Division.  °  t  J 

assigned  to  any  Division  of  the  High  Court  (including  the 
Probate,  Divorce  and  Admiralty  Division)  which  would  have 
been  within  the  non-exclusive  jurisdiction  of  the  High  Court 
of  Admiralty  had  the  Judicature  Acts  not  been  passed  (Ord.  V. 
r.  5),  actions  in  personam  (which  were  not  formerly  within 
the  Court's  exclusive  jurisdiction)  may  be  commenced  in  any 
Division  of  the  High  Court,  subject,  of  course,  to  the  power 
of  transfer.  But,  in  exercising  this  option,  it  must  be  borne  in 
mind  that  trial  by  judge  and  jury  can  only  be  obtained  in 
the  Admiralty  Division  in  exceptional  cases. 

Actions  in  rem  are  regulated  by  the  Rules  of  the  Supreme 
Court.  The  Admiralty  Rules  of  1859  and  1871  are  re- 
pealed (a)  . 

I.  —  The  Writ. 

Action  in  ran  The  action  in  rem  is  commenced  by  writ  of  summons  in  the 
ordinary  way,  but  special  forms  of  writ  are  made  applicable; 
the  form  being  given  in  the  Appendix  to  the  Rules  (?>).  The 
writ  is  addressed  to  the  owners  and  parties  interested  in  the 
ship  or  cargo,  as  the  case  may  be  . 

The  old  Admiralty  practice  still  prevails  by  which  plaintiffs 
may  sue  "M  ownem  nf  "  a.  «hip  '»  oaronn  fV»V 

Service  out  Writs  for  service  out  of  the  jurisdiction  cannot  be  issued 
without  leave,  and  this  leave  can  only  be  given  in  cases  falling 


(«)  The  Craighall,  (1910)  P.  207.  (6)  Ord.  XI.  r.  7. 

(c)  The  Assunta,  (1902)  P.  150. 
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within  Ord.  XI.  r.  1.  Where  the  owners  are  foreigners  the 
Court's  discretion  to  allow  service  out  of  the  jurisdiction  will 
only  be  exercised  with  very  great  care  (d) . 

As  to  service  of  the  writ:  it  is  served  on  the  parties  in  the  How  service 
ordinary  way,  but  service  as  against  the  res,  i.e.  ship  or  cargo,  effected, 
is  effected  in  a  special  way,  viz.,  in  the  case  of  a  writ  of  sum- 
mons against  a  ship,  freight,  or  cargo  on  board,  service  must 
be  effected  by  nailing  or  affixing  the  orig^nftl  wjjt  jfpr  a.  short 
time  on   the   main    mast    <>r  sinirl<'  mast:  of  the  vessel,  and,  on 
taking  oil'  the  original   writ,  leaving  a  true  copy  of  it  nailed 
or  ailixed   in  its  place  (e). 

If  the  writ  is  against  the  cargo  or  freight-and  the  cargo 
has  been  landed  or  transhipped,  then  the  cargo  must  be  substi- 
tuted ,for  the  mast,  and  the  writ  affixed  thereon,  and  after- 
wards, on  removing  it,  a  copy  writ  must  be  left  upon  it(/). 
If  the  person  in  whoso  custody  the  cargo  is  will  not  permit 
access  to  it,  he  may  be  served  (g}.  Service  of  the  writ,  how- 
ever, is  not  necessary  when  the  defendant's  solicitor  agrggs  to 
acerj't  servic-.  and  to  put  in  bail  or  to  pay  money  into  Court 
in  lieu  of  bail  (1i).  In  practice  the  owner's  agents  or  under-  \ 
writers  usually  supply  the  name  of  a  solicitor  willing  to  accept .) 
service  and  put  in  bail. 

Service  of  a  writ  being  notice  to  all  persons  interested  in  the 
property  of  the  claim  against  the  ship,  if  in  an  action  in  rem 
the  writ  is  served  but  the  warrant  not  executed,  judgment  can 
nevertheless  be  obtained  in  default  (i). 

II. — The  Warrant  of  Arrest. 

At  any  time  after  the  issue  of  the  writ  the  arrest  of  the  ship  The  arrest  of 
or  cargo  may  be  effected  by  the  issue  of  a  warrant  of  arrest.  ther<"- 
The  warrant  of  arrest  may  be  issued  a t  the  instance  of  either 
plaintiff  or  defendant  at  any  time  after  the  writ  of  summons 

(d)  The  Huyen,  (1908)  P.  189. 

(e)  Ord.  IX.  r.  12.  (/)  Ord.  IX.  r.  13. 
(«/)  Ord.  IX.  r.  14.  (h)  Ord.  IX.  r.  10. 
(i)  The  Nautik,  (1895)  P.  121. 
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has  been  issued;    but  it  will  not  issue  until  an  affidavit  has 
been  filed  stating  certain  particulars,  n;uni'l\  : 

- 

(a)  Name  and  description  of  the  party  at  whose  instance  the 

warrant  is  to  be  issued; 

(b)  Nature  of  the  claim  or  counter-claim; 

(c)  The  name  and  nature  of  the  property  to  be  arrested; 

(d)  Statement  that  the  claim  or  counter-claim  has  not  been 

satisfied . 

In  an  action  for  wages  or  possession — 

(e)  The  national  character  of  the  vessel  proceeded  against; 

(f )  If  against  a  foreign  vessel,  statement  that  notice  of  the 

institution  of  the  action  has  been  given  to  the  consul 
of  the  State  to  which  the  vessel  belongs,  if  there  be 
one  in  London ;  a  copy  of  such  notice  being  annexed 
to  the  affidavit. 

In  an  action  on  a  bottomry  bond— 

(g)  The  bond  must    be   produced;   and,  if   the  bond  is  in 

a  foreign  language,  also  a  notarial  translation  thereof, 
for  the  inspection  and  perusal  of  the  registrar,  and 
to  the  affidavit  must  be  annexed  a  copy  of  the  bond, 
or  of  the  translation  thereof,  certified  to  be  correct. 

In  an  action  for  distribution  of  salvage — 

(h)  The  affidavit  must  state  the  amount  of  salvage  money 
awarded  or  agreed  to  be  accepted,  and  the  name, 
address,  and  description  of  the  party  who  holds  the 
same  (fc) . 

But  the  Court  may— 

(i)  Allow  the  warrant  to  issue  although  the  affidavit  does 
not  contain  all  the  required  particulars; 

(k)  Ord.  V.  r.  16. 
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j  .   W:ii\e  the  service  of  the  notice  in  a  wages  case; 
k     ^'iiivc  production  of  the  bond  in  an  action  on  a  bottomry 
bond(J). 

It  must  not  be  forgotten  that  the  Court  has  now  no  power  Exempted 

.,  ,         .  ,      „  . ,       •     *  „  mail  snips. 

to  arrest  an  exempted  mail  ship,  but  instead  oi  the  power  ol 

arrest  the  Court  can  compel  the  giving  of  seciirit  \  .  .Mai! 
Ships  Act,  1891  (m).}  The  provisions  of  the  Act,  however, 
only  apply  when  there  exists  a  convention  with  a  foreign 
State  respecting  the  postal  service,  and  the  statute  has  been 
made  to  apply  by  Order  in  Council  (w) . 

The  Mail  Ships  Act,  1892  (o),  provides  that  all  matters 
under  the  Act  shall  be  assigned  to  the  Admiralty  Division, 
and  regulates  proceedings  thereunder. 


The  warrant  must.  wit.||ii^yy^ye  months  from  its  date  (p),  Service  of 
bo  served   bv  the  marshal  or  IIH  substitutes,  whether  the  pro- 
perty to  be  arrested  be  situate  within  the  port  of  London  or 
elsewhere  within  the  jurisdiction  of  the  Court  (q). 

The  warrant  of  arrest  will  then  be  returned,  and  within 
six  days  after  it  has  been  executed  it  must  l>  •  tiled  in  the 
reo-jstrx  <i  .  Servic<-  of  the  warrant  mar  be  dispensed  with. 
on  the  same  terms  as  service  of  the  writ  (r).  If  the  marshal 
sends  notice  of  the  issue  of  a  warrant  by  telegraph,  which  is 
communicated  to  the  master,  it  is  contempt  of  Court  to  move 
the  ship  from  the  place  where  she  i<  lyiiiir  x  . 

A  party  who  desires  to  prevent  the  arrest  of   his   ship   or  To  prevent 

.  arrant  a.  ear eat 

cargo   must    cause  a    caveat  against    the    issue  of  a  warrant  must  be 
of  arrest  to  be  entered  in  the  principal  registry  (£).     Before  ^j*®*™- 
a   caveat    will    be    entered,    he    will    have    to    file    a    notice 
signed   by  himself  or  his  solicitor  undertaking  to   '  nter   an 
appearance  in  any  cause  that  may  bo  instituted  against  his 

(/)  Ord.  V.  r.  17.  (,n)  ,34  &  55  Viet.  c.  31,  s.  5. 

(n)  Ibid.  88.  1  and  2.  (o)  2  Edw.  7,  c.  36. 

(p)  Ord.  LXVII.  r.  11.  (9)  Ord.  IX.  r.  11. 

(r)  Ord.  IX.  r.  10.  («)  The  Seraglio,  10  P.  D.  120. 

(0  Ord.  XXIX.  r.  11. 
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property,  and  to  give  bail  in  such  cause  in  a  sum  not  exceeding 
an  amount  to  be  stated  in  the  notice,  or  to  pay  such  sum  into 
the  registry :  thereupon  a  caveat  against  the  issue  of  the  warrant 
will  be  entered  in  the  "Caveat  Warrant  Book"(w).  If  a 
solicitor  signs  the  notice  without  qualification,  he  is  personally 
liable  to  see  that  the  undertaking  to  give  bail  is  complied 
with  (a;).  The  result  of  entering  a  caveat  is,  that  a  plaintiff 
will  have  to  serve  a  copy  of  the  writ  on  the  defendant  on  in- 
stituting proceedings  against  the  res  Q/) .  And  within  three 
dnys  after  service  of  the  writ  the  party  on  whose  behalf  the 
caveat  has  been  entered  must,  if  the  sum  claimed  in  the  action 
dors  not  oxceixl  the  amount  for  which  he  has  undertaken,  give 
bail  in  such  sum,  or  pay  the  same  into  the  registry  (z).  And  if 
within  twelve  days  after  service  of  the  writ  he  has  not  done  so, 
the  plaintiff  may  proceed  with  the  action  by  default,  and  on 
filing  his  proofs  in  the  registry  have  it  entered  for  hearing. 
And  the  judge,  if  satisfied  that  the  claim  is  well  founded,  may 
pronounce  for  the  amount  which  appears  to  him  to  be  due, 
and  enforce  the  payment  thereof  by  attachment  and  by  arrest 
of  the  property  if  it  is  then,  or  thereafter  comes,  within  the 
Court's  jurisdiction  (a).  The  fact  of  a  caveat  being  lodged 
will  not  prevent  the  plaintiff  from  taking  out  a  warrant  of 
arrest,  but  it  throws  a  great  risk  on  him,  for  if  he  arrests  the 
res,  notwithstanding  a  caveat,  he  becomes  li;il>L>  to  l>o  con- 
demned in  costs  and  damages,  unless  he  shows  to  the  satisfac- 
tion of  the  judge  good  and  sufficient  reason  for  having  done 
so(fe).  And  in  an  action  for  damages  for  wrongful  arrest, 
actual  damage  need  not  be  proved  if  the  seizure  of  the  vessel 
was  the  result  of  mala  fides  or  crassa  ne(jligentia(c}. 

As  to  giving         By  his  praecipe  for  a  caveat,  the  caveator  undertakes  within 
three  days  after  he  shall  have  been  served  with  a    writ    of 

(//)  Ord.  XXIX.  r.  12. 

(x)  The  Crimdon,  (1900)  P.  171. 

(y)  Ord.  XXIX.  r.  14. 

(z)  Ibid.  r.  15. 

(a)  Ibid.  rr.  16,  17. 

(6)  Ibid.  r.  18  ;    The,  Crimdon,  ubi  sup. 

(c)   The  Walter  D.  Wallet,  (1893)  P.  202. 
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summons    to    give    bail    in    a    stated    sum    or   pay    it    into 

Court.        Accordingly    he    should,   within    three    days    after 

service    of   a   writ,  give   such   bail   or  pay   the   stated   sum 

into    Court  (d) ;   and    if    he    does    not    do   so    within    twelve 

days,  the  plaintiff  may  proceed  with  the  action  by  default, 

and    on    filing    his    proofs    in    the    registry    may    have    the 

cause  placed  in  the  list  for  hearing  (e).     The  amount  of  bail 

required  is  the  value  of  the  property  released.    If  the  bail  asked 

for  is  found  to  exceed  such  value,  it  may  be  reduced  (/) ;  and  if 

UK-  award  is  in  excess  of  the  amount  for  which  an  undertaking 

has  been  given  for  bail,  the  owners  of  the  res  having  appeared  to 

the  writ  are  personally  liable  for  such  excess  (<jr) ;  and  a  writ  of 

/£ .  fa.  may  be  issued  to  seize  the  res  in  execution,  although  bail 

was  given  for  the  full  value  of  it  at  the  time  when  it  was 

released  (h).    The  value  of  the  property  is  arrived  at  by  agree-  Commission 

ment  between  the  parties;  or,  in  default  thereof,  by  appraise-  ment. 

meat  by  the  marshal  (i),  and  the  value  is  then  conclusive  on 

the  parties,  for  if  there  exists  on  the  appraisement  a  dispute 

as  to  value,  the  proper  value  to  be  taken  is  the  value  to  the 

owners,  not  the  market  value  (fc) .     If  the  parties  cannot  agree 

on  the  value,  then  the  costs  of  the  appraisement  will  have  to  be 

borne  by  the  person  who  insisted  on  the  appraisement,  if  the 

amount  originally  offered  was  fair.     The  procedure  to  obtain 

an  appraisement  by  the  marshal  is  to  file  a  praccipe  asking  for 

the  issue  of  a  commission  of  appraisement.     Under  this  tho 

marshal  chooses  proper  persons  to  value  the  property,  and  then 

ho  files  a  certificate  as  to  the  value  signed  by  the  marshal  and 

the  valuer.   If  it  is  necessary  to  unload  the  cargo,  a  commission  Commission 

of  unlading  or  unlivery  will  be  issued,  which  will  authorize  the 

marshal  to  move  the  cargo. 

Bail  may  be  taken  before  the  Admiralty  registrar,  or  before  How  bail  is 
any  district  registrar  or  commissioner  to  administer  oaths  in  the  8 

(rf)  Ord.  XXIX.  r.  15. 

(e)  Ibid.  r.  16. 

(/)   The  Staffordshire,  L.  R.  4  P.  C.  194. 

(y)  The  Dictator,  (1892)  P.  304. 

(h)  The  Gemma,  (1899)  P.  285. 

(t)  Ord.  LI.  r.  14. 

(k)  The  Hohemollern,  (1906)  P.  339  ;  76  L.  J.  P.  17  ;  95  L.  T.  585. 
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Supreme  Court,  and  in  every  case  the  sureties  to  the  bail  bond 
must  justify  (Z). 

In  practice,  bail  is  always  given  before  a  commissioner  for 
oaths.  The  usual  procedure  is  for  the  defendant's  solicitors 
to  write  to  the  plaintiff's  solicitors,  giving  the  names  of  the 
two  proposed  sureties;  so  that  if  there  is  any  valid  objection 
to  these  sureties,  it  may  be  taken  before  further  formalities 
have  been  gone  through.  If  no  objection  is  taken  to  the  pro- 
posed names,  the  bail  bonds ~ and  affidavits  of  justification 
having  been  prepared,  the  plaintiff's  solicitor  attends  the 
sureties  before  a  commissioner  for  oaths  when  the  affidavits 
are  sworn.  Notice  of  bail  having  been  given  must  then  be 
served  on  plaintiil's  solicitors,  and  a  copy  of  this  notice  filed 
with  the  bail  bond  ami  affidavits  of  justification  (except  by 
consent  this  filing  cannot  take  place  till  twenty -four  hours  from 
the  service  of  the  notice)  (in).  Plaintiff's  solicitors,  in  the 
ordinary  course,  then  search  to  see  that  the  bail  papers  have 
been  filed.  They  may  also  object  to  the  sureties,  but,  as  already 
explained,  will  not  do  so  in  practice,  since  they  have  already 
given  their  approval. 

Instead  of  giving  bail,  the  money  may  be  paid  into  Court,  in 
accordance  with  the  procedure  provided  by  the  Funds  Rules, 
1905.  The  delays  required  by  the  rules  with  respect  to  the 
taking  of  bail  may  be  dispensed  with  by  consent  of  the  solici- 
tors in  the  action  (n). 

The  release.  It  will  now  be  desirable  to  assume  that  the  res  has  been  ar- 
rested, and  the  owner  is  desirous  of  having  it  freed  from  arrest. 
Property  arrested  by  warrant  can  only  be  released  under  the 
authority  of  an  instrument  issued  from  the  registry,  called  a 
Uelease  (o  .  The  party  who  obtained  the  warrant  of  arrest 
may,  before  appearance  has  been  entered,  obtain  a  release  by 
filing  a  notice  that  he  withdraws  the  warrant  (p) .  In  other 
cases  a  release  can  be  had  on  payment  into  the  registry  of 
the  sum  claimed  in  the  action  (q \\  or  the  party  who  has  filed 

(0  Ord.  XII.  r.  19.  (m)  Ibid.  r.  20. 

(n)  Ord.  LXIV.  r.  10.  (o)  Ord.  XXIX.  r.  1. 

(p)  Ibid.  r.  2.  (q)  Ibid.  r.  3. 
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a  bail  bond,  or  paid  money  into  Court  in  the  way  just  pointed 
out  (and  in  salvage  actions  on  his  filing  an  affidavit  as  to  the 
value  of  the  property  arrested),  will  be  entitled  to  a  release 
unless  there  is   a  caveat  against  the  release  outstanding  (r)  .  ^foff** 
Such  a  caveat  should  be  entered  if  it  is  desired  to  prevent  the  release. 
release  from  being  issued.     The  caveat  will  be  entered  in  the 
"  Caveat  Release    Book,"   on    filing  a    notice   praying  for  a 
caveat  (s)  .     But  it  must  be  borne  in  mind  that  if  the  release 
is  thus  delayed  the  owner  will  have  a  claim  to  costs  and  dam- 
ages, unless  sufficient  reason  for  the  delay  is  shown  (£). 

The  release  is  obtained  on  filing  a  pnccipe  praying  for  a  H°w  th.e 
release,  and  stating  that  there  is  no  caveat  against  it;  and  is  an  obtained. 
order  addressed  to  the  marshal  commanding  him  to  release  the 
property  from  the  warrant  on  payment  to  him  of  all  costs  and 
expenses  attending  the  care  and  custody  of  the  property  while 
under  arrest.  This^must  be  left  with  a  notice  in  the  registry, 
a  nd  at  the  same  time  all  costs  and  expenses  attending  the  arrest 
must  be  paid,  and  thereupon  the  property  will  be  released  (u). 
Some  particular  rules  apply  to  cargo  and  salvage.  Thus,  cargo 
arrested  for  freight  only  may  be  released  by  filing  an  affidavit 
as  to  the  value  of  the  freight  and  on  paying  the  amount  of 
freight  into  the  registry  or  satisfying  the  judge  that  it  has 
already  been  paid  (a;);  and  in  salvage  cases  the  value  of  the 
property  under  arrest  must  be  agreed  on,  or  an  affidavit  of  value 
filed,  before  the  property  is  released,  unless  it  is  otherwise 
ordered  («/)  .  And  in  the  case  of  disputed  value  after  affidavit, 
there  should  be  an  appraisement,  and,  if  no  appraisement  is 
made,  the  Court  is  bound  by  the  affidavit  of  value  (z)  . 


Caveats,  whether  against  a  warrant  or  against  a  release  or  the 
payment  of  money  out  of  the  Admiralty  registry,  only  remain 
in  force  for  six  months  (a). 

(r)  Ord.  XXIX.  r.  0.  («)  2  bid.  r.  8. 

(t)  Ibid.  r.  10.  (»/)  Ibid.  r.  7. 

(x)  Ibid.  r.  4.  (y)  Ibid.  r.  5. 

(z)  The.  Argo,  (1895)  P.  33.  (a)  Ord.  LXIV.  r.  13. 
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III. — Appearance. 

defendant  enters  his  appearance  in  the  ordinary  way. 
But  if  he  intends  to  object  to  the  jurisdiction  he  may  enter 
an  appearance  under  protest  (b);  this  may  apparently  still  be 
done,  though  tho  defendant  may  also  move  to  set  aside  the 
service  of  the  writ  without  obtaining  an  order  or  entering  an 
appearance  (c) . 

AI>I>.  urance  The  memorandum  of  appearance  should  contain  the  words 
"under  protest,"  when  the  defendant  appears  under  protest. 
He  should  then  apply  to  the  Court  to  dismiss  the  action.  This 
application  should  be  made  bv  summons  or  motion,  the  latter 
being  the  more  convenient  course  (d} . 

Intervention.  Anyperson  not  named  in  the  writ  may  intervene  and  appear 
as  heretofore  on  filing  an  affidavit  that  he  is  interested  in  the 
res  under  arrest  or  in  the  fund  paid  into  the  registry  (e),  and 
he  may  as  of  right  remove  the  matter  from  a  district  registry 
to  London  in  cases  where  the  defendant  could  do  so  (/) . 


When  appearance  has  not  been  entered  in  an  Admiralty 
action  in  ri'in,  the  course  under  Onl.  X1I1.  r.  l'2\  will  In;  to 
file  an  affidavit  of  service  of  the  writ,  and  a  oertifioate  of  non- 

appearance  and  a  statement  of  claim,  and  at  the  •  •ml  of  twenty  - 
one  days  from  service  set  the  action  down  for  judgment  by 
default.  When  the  action  comes  before  him,  the  judge,  if 
satisfied  that  the  plaintiff's  claim  is  well  founded,  may  pro- 
nounce for  the  claim  with  or  without  a  reference,  and  may  at 
the  same  time  order  the  property  to  be  appraised  and  sold  and 
the  proceeds  paid  into  Court  (g} . 

IV.— Pleading. 

The  practice  relating  to  pleading  is  now  governed  by  the 
Judicature  Rules:  inter  alia,  Ord.  XX.  r.  3,  provides  that  in 


aggearance. 


Pleadings  are 
governed  by 
tne  Judica- 
ture Rules. 


(b)  The  Vivar,  2  P.  D.  29. 
(d)  The  Thtta,  (1894)  P.  280. 
(/)  Ord.  XXXV.  r.  13. 


(c)  Ord.  XII.  r.  30. 
(e]  Ord.  XII.  r.  44. 
(g)  Ord.  XIII.  r.  13. 
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actions  in  rem  the  statement  of  claim  must  be  delivered  within 
twelve  days  after  appearance  of  the  defendant,  and  the  state- 
rnent  of  defence  must  b©  delivered  within  ten  days  (h),  and 
the  statement  of  reply  within  six  days  («)  .  Issue  is  then 
joined,  and  notice  of  trial  given  in  the  usual  way. 

Since  the  Judicature  Act.  the  Admiralty  Division  has  juris- 
,  .  .  .  .  —  .  '  •  ,  •  .  claimsand 

diction  to  entertain  claims  not  strictly  within  the  Admiralty  cross  actions. 

jurisdiction,  and  in  a  proper  case  such  claims  may  he  set  up  by 
way  of  counterclaim  in  an  action  in  rem.  Thus  the  Court 
allowed  a  claim  for  damages  for  breach  of  a  charter-party  to  be 
set  up  as  a  counterclaim  in  a  salvage  action  in  rem  (fc)  . 

In  collision  cases  it  is  still  the  practice  for  the  two  owners 
to  bring  separate  actions  which  are  afterwards  consolidated  by 
order.  Sect.  34  of  the  Admiralty  Court  Act,  1861,  expressly 
authorizes  such  a  cross  action,  and  further  provides  that,  if 
in  the  principal  cause  the  defendant's  ship  has  been  arrested, 
and  in  the  cross  cause  the  plaintiff's  ship  cannot  bo  arrested,  the 
Court  may  suspend  proceedings  in  the  principal  cause  till 
security  has  been  given  to  answer  the  claim  in  the  cross  cause. 


In  an  action  for  damage  by  [• collision ybetweon  vessels,  the/The  prelimi- 
plaintiit's  .solicitor  must,  unless  rt"1ffTftnorwiso  ordered  Try 
Tjpurt,  within  seven  days  ai'ter  the  commencement  of_the^ action, 
and  the  aefenSan^^T^^^^^^^^^^^n  das  aFl  r  aearanec 
(actual  or  time  limited   for),  and  hcforc 
livered,  file  with  the  proper  officer  the 
is  to  be  seaj^fl  up  a-n^  not  to  bo  opene 

( 'ourt .  The  olijrrt  ol'  this  dofumont  is  to  ensure  that  <  aeh  party 
shall  state  all  the  minute  particulars  attending  the  collision, 
independently  of  what  may  be  alleged  by  his  opponent,  so  that, 
as  far  as  possible,  a  fair  and  accurate  description  of  the  facts 
may  be  obtained,  and  that  no  party  may  be  induced  to  distort 
the  real  facts  to  meet  or  oppose  the  facts  of  the  collision  as 

(/O  Onl.  XXL  r.  6. 

(/)  Ord.  XXIII.  r.  '.». 

(*)   Th>-  rfc-npsMe,  (1904)  P.  339. 

G. — P.D.&A.  FF 
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stated  by  his  adversary.     The  preliminary  act  must  contain  a 
statement  of  the  following  particulars:  — 

Contents  of  a)  The  names  of  the  vessels  which  came  into  collision,  and 

the  names  of  their  masters. 

b)  The  time  of  the  collision. 

c)  The  place  of  the  collision. 

d)  The  direction  and  force  of  the  wind. 

e)  The  state  of  the  weather. 

f)  The  state  and  force  of  the  tide. 

g)  The  course  and  speed  of  the  vessel  when  the  other  was 

first  seen. 

h)  The  lights,  if  any,  carried  by  her. 

i)  The  distance  and  bearing  of  the  other  vessel  when  first 
seen. 

k)  The  lights,  if  any,  of  the  other  vessel  which  were  first 
seen. 

1)  Whether  any  lights  of  the  other  vessel,  other  than  those 
first  seen,  came  into  view  before  the  collision. 

m)  What  measures  were  taken,  and  when,  to  avoid  the  col- 
lision . 

n)  The  parts  of  each  vessel  which  first  came  into  contact. 

o)  What  sound  signals  (if  any),  and  when  were  given. 

p)  What  sound  signals  (if  any),  and  when  were  heard  from 
the  other  vessel  (Z). 


The  Court  may  order  the  preliminary  acts  to  be  opened,  and 
the  evidence  to  be  taken  thereon,  without  its  being  necessary  to 
deliver  any  pleadings;  but  if  either  party  intends  to  rely  on  the 
dflfp.nca  of  compulsory  pilotage  he  must  give  notice  of  the  fact 
:n  writing  to  the  other  party  within  two  days  from  the  opening 
of  the  preliminary  act  (?). 


Cases  on  the         A  preliminary  act  must  be  filed  in  an  action  for  damages  by 

preliminary      collision  between  two  vessels,  and  only  between  two  vessels, 
act.  '  — - •*; 

not, __e_.  g.  between  a  vessel  and  a  landing  stage  (m);   and  if 


(0  Ord.  XIX.  r.  28. 

(m)  The  Craighall,  (1910)  P.  207. 
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an  action  is  brought  against  a  tug  by  the  tow  for  negligently 
causing  the  tow  to  collide  with  another  vessel,  this  is  not 
"  (1  imago  by  collision  between  two  vessels"  within  Ord.  XIX. 
r.  28,  and  no  preliminary  acts  need  be  filed  (w).  But  in  an 
action  brought  in  personam  under  the  Fatal  Accidents  Act, 
1846,  for  loss  of  life  caused  by  collision  between  two  vessels, 
preliminary  acts  must  be  filed,  since  the  word  "damage"  in 
Ord.  XIX.  r.  28,  does  not  merely  mean  damage  to  ship  or 
goods  (o).  The  Court  will  not  aUow  a.  miatafca  in  a.  preliminary 
a^t,  to  be._amended  even  though  the  application  for  an  amend- 
ment is  made  before  the  hearing  of  the  suit  and  supported 
by  affidavit,  for  it  is  open  to  the  parties  to  put  the  errors  right 
by  subsequently  delivering  pleadings  (p) .  But  if  the  required 
particulars  are  not  given  in  the  preliminary  act,  e.g.  no  proper 
statement  of  distance  and  bearing  of  other  vessels,  then  the 
Court  has  power  to  allow  omissions  to  be  made  good  (q).  The 
Court  will  not  strike  out  an  interrogatory  merely  on  the  ground 
that  the  information  asked  for  will  be  naturally  contained  in 
tho  preliminary  act  (r) . 

As  to  default  of  defence  in  an  action  in  rem,  the  proper 
oourse  is  to  set  down  the  action  for  judgment  by  default.  This 
may  be  done  at  the  end  of  ten  days  from  delivery  of  statement 
•of_j)laim  and  upon  filing  an  affidavit  of  non-delivery  of  a 
defence  (s) .  If  default  is  made  in  delivering  defence  in  an 
action  in  personam  for  damages,  e.g.  under  the  Fatal  Accidents 
Act,  1846,  then  the  proper  course  is  for  the  plaintiff  to  sign 
interlocutory  judgment  under  Ord.  XXVII.  r.  4,  and  to  have 
the  damages  assessed  in  the  usual  way  by  a  jury  (£). 

Payment  into  Court  is  regulated  by  Ord.  XXII.  r.  1  of  the 
Bules  of  the  Supreme  Court,  and  may  be  made  in  the  same 

(n)  Ar matron;/  v.  Guslee,  22  Q.  B.  D.  250. 

(o)   Webster  v.  M.  ,S.  <fe  L.  Ry.  Co.,  W.  N.  (1884)  1. 

(;>)  The  Miranda,  L.  R.  3  A.  &  E.  148;   The  Vortigern,  Swa.  518. 

(q)  The  Godiva,  L.  B,  11  P.  D.  20. 

(r)  The  Radnorshire,  L.  R.  5  P.  D.  172  ;  49  L.  J.  Ad.  48. 

(«)  Ord.  XXVII.  r.  11  A. 

{<)  The  Orwell,  13  P.  D.  80. 
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method  as  in  other  divisions,  and  payment  can  be  made  into 
Court  with  or  without  admitting  liability.  This  is  so  even  in 
salvage  cases,  where  the  former  Admiralty  practice  did  not 
permit  payment  in  with  a  denial  of  liability  (u}. 

But  in  regard  to  tenders  in  references  the  old  Admiralty 
practice  applies,  and  therefore  if  in  a  reference  a  defendant 
pays  into  Court  more  than  the  assessors  find  due,  he  can  have 
tin-  surplus  returned  to  him  (a;).  Tenders  in  references,  in 
fact,  do  npt  oome  within  the  rule  at  all,  so  that,  if  an  offer  has 
been  made  to  agree  the  value  and  so  save  the  expense  attend- 
ing the  assessment  of  the  claim,  should  the  value  as  assessed 
be  less  than  the  amount  tendered,  the  defendant  will  be 
allowed  the  costs  of  the  reference  against  the  plaintiff  even 
though  the  amount  of  the  tender  was  not  paid  into  Court  («/) . 

The  Funds  Eules,  1905,  also  apply  in  Admiralty,  and  regu- 
late the  mode  of  paying  in.  The  procedure  is  to  obtain  the 
registrar's  authority  to  lodge  the  money  at  the  Bank  of 
England;  the  lodgment  is  then  notified  by  the  paymaster- 
general  to  the  registrar  (z) .  To  obtain  payment  of  money  out 
of  Court  an  order  must  be  obtained  and  left  at  the  Pay  Office. 

V.— Trial. 

Mode  of  trial.  In  Admiralty  proceedings  there  i8^_generally..jpeakiQgt--Jlo 
power^tq  try  a  cause  by  jury  Abut  the  Court  may,  if  it  shall 
appear  either  before  or  at  the  trial  that  any  issue  of  fact  can  be 
more  conveniently  tried  before  a  jury,  direct  the  issue  to_be 
tried  by  a  judge  with  a  jury  (a) ;  and  the  Court  may  at  any  time 
order  the  trial  and  determination  of  any  question  or  issue  of 
fact,  or  partly  of  fact  and  partly  of  law,  to  be  tried  at  assizes  or 
at  the  sittings  to  be  held  in  Middlesex  or  London  (6) .  Sect.  101 
of  the  County  Courts  Act,  1888  (<?),  does  not  apply  to- 

(ti)  See  The  Blanche,  (1908)  P.  259. 

(as)  The  Nona,  (1894)  P.  265. 

(y)  The  Reading,  (1908)  P.  162. 

(z)  Rule  34. 

(a)  Ord.  XXXVI.  r.  7. 

(6)  Ibid.  r.  44. 

(c)  51  <&  52  Viet.  c.  43. 
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Admiralty  actions,  so  as  to  confer  a  right  on  the  plaintiff  or 
defendant  in  an  Admiralty  action  in  the  County  Court  of 
having  the  action  tried  by  a  jury  (d). 

In  Admiralty  actions  the  Court  may,  on  a  motion  or  a  sum-  Time  of  trial, 
mons  by  either  party  at  any  stage  of  the  proceedings,  appoint 
that  the  trial  of  the  action  shall  take  place  on  an  early  day  or 
within  any  time  which  to  the  Court  may  seem  fit,  and  for  this 
purpose  it  may  dispense  with  the  giving  of  notice  of  trial,  or 
abridge  the  time  for  giving  such  notice,  or  the  times  for 
delivering  pleadings,  or  doing  any  other  act,  upon  such  terms 
as  the  justice  of  the  case  may  require  (e).  An  application  for 
the  exercise  of  these  powers  should  be  made  by  summons  or 
motion. 

It  may  be  remarked  that,  at  the  hearing,  opening  statements 
are  usually  dispensed  with,  and  the  examination  oC  witnesses 
commences  at  once.  Evidence  is  generally  given  viva  voce,  but 
in  default  actions  in  rem,  and  in  references,  evidence  may  be 
given  by  affidavit  (/). 

If  the  attendance  of  assessors  is  desired,  application  must  be  Assessors, 
made  to  the  judge  to  obtain  their  attendance  in  all  cases,  except 
in  actions  of  damage  and  salvage ;  in  these  two  species  of  actions 
their  attendance  can  be  obtained  as  a  matter  of  course  upon 
filing  in  the  registry  a  prseoipe  requesting  their  attendance. 

JBy  the  Short  Cause  Rules,  1908  (being  regulations  made  Short  cause 
by  the  President  to  facilitate  the  despatch  of  business,  and 
not  rules  made  in  pursuance  of  any  statutory  power),  ifjthe 
parties  file  a  consent^  the  action  can  be  tried  as  a  short  cause. 
The  judge  in  Chambers  fixes  a  special  day  for  hearing  and 
gives  directions:  no  pleadings  are  delivered  beyond  the  en- 
dorsement on  the  writ,  but  if  the  defendant  has  any  counter- 
claim he  must  give  notice  before  the  signing  of  the  consent  and 
lists  of  documents  are  exchanged,  and  mutual  inspection  given. 

(d)  The  Theodora,  (1897)  P.  279. 

(e)  Ord.  LXIV.  r.  19. 
(/)  Ord.  XXXVII.  r.  2. 
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The  judge  has  full  powers  as  to  evidence  tod  costs,  and  there 
is  no  appeal  from  his  order  except  on  a  point  of  law,  and  then 
only  with  leave. 

VI. — Limitation  Actions. 

limitation  When  a  shipowner  is  sued  for  damages,  statute  law  (g)  in 

certain  cases  places  a  limit  on  the  amount  of  his  liability. 
There  are  various  methods  of  claiming  this  statutory  pro- 

tection.  Thus,  (l}jthe  dt'i'emlinl  may  in  his  statement  of 
Ji'iViif'  plead  that  the  statute  limits  his  liability,  and  after 
(1  •livery  of  defence  move  for  a  stay  of  all  further  proceedings, 
except,  of  course,  the  proceedings  as  to  the  ascertainment  of 
costs.  This  order  staying  proceedings  is  not  usually  made 
until  payment  into  Court  of  the  sum  for  which  the  owners 
are  liable.  This  course  is  only  adopted  when  the  defendant 
is  willing  to  admit  his  liability  to  pay  damages.  (2)  It  is 
possible,  but  not  usual,  to  deny  liability  in  the  statement 
of  defence,  and  then  in  a  statement  of  counterclaim  to  plead 
the  statutory  protection  in  the  alternative.  (3)  jut,  as  already 
stated,  it  is  customary  to  wait  till  the  original  action  has 
Been  determined,  and  the  liability  of  the  defendant  to  pay 
damages  established,  and  then  for  the  defendant  to  start  a 
limitation  action,  making  himself  the  plaintiff  and  the  plaintiffs 
in  the  previous  action  being  made  defendants  by  name,  and 
the  writ  being  directed  in  general  terms  to  all  persons  having 
claims  arising  out  of  the  collision.  The  plaintiffs  should 
all  be  specified  by  name  in  the  writ(^);  it  is  not  sufficient 
to  describe  them  as  owners  of  the  vessel,  though  this  has  been 
permitted  by  the  Court  where  the  affidavit  in  support  of  the 
claim  and  certified  copy  of  the  ship's  register  exhibited 
thereto  showed  clearly  who  were  owners  at  the  date  of 
collision  (i) .  A  decree  fixing  liability  but  leaving  dam- 
ages  to  be  assessed  is  not  final,  and  the  Court  has  power  under 
Ord.  XVI.  rr.  2,  11,  to  add  parties  (fc).  Where  an  action, 
has  been  fought  between  the  owners  of  two  ships  for  damages 

(g}  See  ante,  p.  359. 

(h)  The  Inventor,  93  L.  T.  189. 

(»')  The  Blanche,  21  T.  L.  E.  145. 

(&)  The  Duke  of  Bucdeugh,  (1892)  P.  201. 
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for  collision  and  both  ships  have  boon  found  to  blame,  and 
damages  assessed  in  a  limitation  action  by  one  of  the  owners, 
to  which  cargo    owners   are   not   a   party,  the   latter  are  not 
bound  by  the  assessment  (I).     The  writ  is  served  in  the  usual' 
way .    The  statement  of  claim  must  set  out — (a)  that  the  plain - 
tiff's  vessel  has  been  held  by  the  Court  to  blame ;    (b)  that 
the  plaintiffs,  the  owners,  were  in  no  way  privy  to  the  noglT 
mcc 

of  the 


f  or  sect.  503 
nly  protects  shipowners 


ercliant  Shipping  Act,  ISQ 

when  the  UBS'  IH"  damage1  o'CGH'Fs"  without  their  actual  privity); 
(c)  what  the  tonnage  of  the  vessel  is;  Cd)_  that  the  amount  due 
in  respect  of  such  tonnage  has  been  paid  into  Court;  (e)  and 
claim  bv  the  plaintiffs  for  ;;  decree  limiting  their 

•••••••••••••••••••••••••••••••••••••••••••••••a^^^^jjLpaMB 

bility  .  All  the  facts  contained  in  the  statement  of  claim 
must  be  verified  bv  affida/vit.  The  next  step  after  delivery 
of  statement  of  claim  will  hi1  to  set  the  action  down  for  trial. 
If  the  defendants  have  no  objection  to  raise  they  should  not 
appear  by  counsel,  as  the  costs  of  counsel  will  not  be  al- 
lowed (m).  The  order  generally  directs  the  time  within  which 
claimants  entitled  to  share  in  the  damages  must  send  in  notices 
of  their  claims.  If  this  time  is  gone  by  all  other  possible 
claims,  including  life  claims,  are  barred,  notwithstanding  the 
provision  as  to  twelve  months  in  the  Fatal  Accidents  Act, 
1846  (n)  .  Advertisements  are  then  put  in  the  newspapers.  Any 
conilicting  claims  as  to  the  damages  are  usually  referred  to  the 
registrar.  At  the  expiration  of  the  time  named  the  damn  - 
arc  paid  out. 

VII.  —  Inquiries  and  Accounts. 

The  Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  Inquiries  and 
direct  any  necessary  inquiries  or  accounts  to  be  made  and  taken, 
notwithstanding  that  it  may  appear  there  is  some  special  or  registrar. 
further  relief  sought  for,  or  some  special  issue  to  be  tried,  as  to 
which  it  may  be  proper  that  tho  cause  or  matter  should  proceed 
in  the  ordinary  manner  (o)  . 


(/)    Van  Eijck  &  Xoon  v.  Homm-ille,  22  T.  L.  R.  715. 
(m)   The  Kninht  of  St.  George,  W.  N.  (1898)  22. 
(n)  9  &  10  Viet.  c.  93,  8.  3  ;    The  Alma,  (1903)  P.  55. 
(o)  Ord.  XXXIII.  r.  2. 
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Procedure  on  RgferenoesJbyL-tlie-CouTt  or  a  judge  or  by  agreement  of 
reference  to  the  Admiralty  Registrar,  whether  the  reference 
be  to  the  Registrar  alone  or  to  the  Registrar  assisted  by  one  or 
more  merchants  or  other  assessor,  are  regulated  by  Ord.  LVI. 
'July  Rules,  1911 )(/?). 

Within  twgfltlzflag  days  from  the  day  when  the  order  for 
the  reference  is  made,  or  an  agreement  for  a  reference  is  filed, 
th->  claimant  must  file  the  claim  and  vouchers,  and  affidavits, 
if  any,  and,  except  in  a  limitation  action,  sorvo  copies  thereof 
on  the  opposite  party;  failing  which  the  Court  may,  on  the 
application  of  any  other  party,  dismiss  the  claim  (g). 

The  claimant  must  then,  except  in  a  limitation  action,  after 
the  filing  of  the  claim  and  vouchers,  obtain  a  day  for  the 
reference  either  by  summons  or  by  agreement,  and  when  such 
day  has  Ixvn  ohfiini-d  he  must  lo.l<r<>  fu  f;he  ivyi.siry  a  notice 
praying  to  have  the  reference  placed  in  the  list  for  hearing 
with  the  stamps  for  the  reference  affixed  thereto  (r) . 

In  a  limitation  action  the  day  for  the  reference  is,  after 
the  expiration  of  the  time  limited  by  the  Court  for  the  filing 
of  claims,  appointed  by  the  Registrar;  and  upon  receiving 
notice  thereof,  the  plaintiff  must  place  the  reference  in  the  list 
for  hearing  by  lodging  a  notice  as  mentioned  in  rule  3  (,s). 

The  hearing.  At  the  time  appointed  for  the  reference,  if  the  counsel  or 
solicitor  for  any  party  is  present,  the  reference  may  be  pro- 
ceeded with,  but  the  Registrar  may  adjourn  the  reference  from 
time  to  time,  as  he  may  deem  proper  (£). 

Evidence  is  given  viva  voce  or  by  affidavit,  or  in  such  other 
manner  as  may  be  agreed  upon,  and  the  evidence  may,  on  the 
application  of  either  party,  but  at  the  expense  in  the  first 
instance  of  the  party  on  whose  behalf  the  application  is  made, 
be  taken  down  by  a  shorthand  writer  appointed  by  the  Court, 
and  in  such  case  a  transcript  of  the  shorthand  writer's  notes, 
certified  by  him  to  be  correct,  is  admitted  to  prove  the  oral 

(p)  Ord.  LVI.  r.  1. 
(q)  Ibid.  r.  2. 
(r)  Ibid.  T.  3. 
(«)  Ibid.  r.  4. 
(<)  Ibid.r.  5. 
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evidence  of  the  witnesses  on  an  objection  to  the  Registrar's 
report  (u] . 

Counsel  may  attend  the  hearing  of  a  reference,  but  the 
expenses  attending  the  employment  of  counsel  are  not  allowed 
on  taxation,  unless  the  taxing  officer  is  of  opinion  that  the 
attendance  of  counsel  was  necessary  (#) . 

The  Registrar  can  in  his  report  make  such  order  as  he  thinks 
fit  as  to  the  costs  of  the  reference  («/) . 

The  claimant,  x>r  in  a  limitation  action  the  plaintiff,  who  The  report, 
has  received  notice  from  the  registry  that  the  report  is  ready, 
must,  within  six  days  from  the  time  when  he  has  received 
euch  notice,  file  the  report  and  serve  a  notice  of  such  filing 
on  tlu-  opposite  party,  or  in  a  limitation  action  on  the 
claimants  (z) . 

If  the  claimant  does  not  take  the  steps  prescribed  in  Kule  9, 
the  opposite  party  may  take  up  and  file  the  report,  and  apply 
for  its  confirmation,  or  may  apply  to  the  Court  to  have  the 
claim  dismissed  with  costs.  In  a  limitation  action,  if  the 
plaintiff  does  not  take  the  steps  prescribed  in  Rule  9,  a  claimant 
may  take  up  and  file  the  report  and  apply  for  its  con- 
firmation (a) . 

Any  party  who  intends  to  object  to  the  Registrar's  report 
must,  within  fourteen  days  from  the  notice  of  the  filing  of  the 
report,  file  in  the  registry  a  notice  that  he  objects  to  the  report, 
and  a  copy  thereof  must  be  served  on  the  opposite  party  (6). 

An  objection  to  a  report  must  be  brought  before  the  Court,  Objections  to 
either  by  motion  jg_on  pftt.if.ion.  in  objection  to  the  report, 
and  an  answer  thereto.  A  notice  of  motion  in  objection  to 
a  report  must  be  filed  within  ten  days  from  the  filing  of  the 
notice  of  objection,  and  a  petition  must  be  filed  within  the 
same  time,  and  served  on  the  opposite  party,  and  the  .answer 
thereto  must  be  filed  within  ten  days  from  the  service  of  tho 
petition,  and  a  copy  served  on  the  opposite  party  (c) . 

All  the  rules  respecting  the  pleadings  and  proofs  in  an  action, 
and  the  printing  thereof,  so  far  as  they  are  applicable,  apply 

(«)  Ibid.  r.  ti.  (x)  Ibid.  r.  7. 

(y)  Ibid.  r.  8.  (z)  Ibid.  r.  9. 

(a)  Ibid.  r.  10.  (b)  Ibid.  r.  11. 

(c)  Ibid.  r.  12. 
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District 
registry 
references. 


Motions  are 
on  notice. 


As  to  service 
of  instru- 
ments under 
seal.,    V 


to  the  pleadings,  proofs,  and  printing  in  an  objection  to  a 
report  of  the  Registrar  (6). 

These  rules  apply  to  references  in  district  registries,  as  well 
as  to  references  in  the  principal  registry. 

VIII.  —  Motions  and  Orders. 

Applications  to  the  judge  in  Court  are  made  in  the  usual  way 
by  motion,  but  the  notice  of  motion,  together  with  the  affidavits, 
if  any.  in  support,  must  bo  filed  in  the  registry  tore?-  days  at 
least  before  the  hearing  of  the  motion,  unless  leave  is  given  to 
the  contrary;  and  a  copy  of  the  notice  of  motion  and  the  affi- 
davits, if  any,  must  be  served  on  the  advers;-  solicitor  before  the 
(c  .  As  to  obtaining  orders  by  consent,  it  is 


_ 

provided  that  in  Admiralty  actions  any  agreement  in  writing 
between  the  solicitors,  dated  and  signed  by  the  solicitors  of  both 
parties,  may  (if  the  Admiralty  registrar  think  it  reasonable, 
and  such  as  the  judge  would,  under  the  circumstances,  allow) 
be  filed,  and  shall  thereupon  become  an  order  of  Court,  and 
have  the  effect  of  such  an  order  (d)  . 

With  regard  to  service  of  instruments  under  the  seal  of  the 
Court,  and  prepared  in  the  Admiralty  registry,  they  must  be 
served  within  twelve  months  from  date  (e),  and  (except  a  war- 
rant) not  on  Sunday,  G-ood  Friday,  or  Christmas  Day  (/),  and 
every  instrument  required  to  be  served  Jby  the  marshal  must 
kL-JMti  ^Z—t^6  solicitor  taking  it  out  with  a  notice  in  the 
Admiralty  registry  (g}.  The  marshal  proves  service  of  an  in- 
strument by  his  certificate,  a  solicitor  by  ordinary  affidavit  (Ji). 

IX.—  Sale  of  Res. 

When  judgment  is  given  in  favour  of  a  claim  against  the  res, 
and  the  res  is  under  arrest,  no  bail  having  been  given  as  before 
pointed  out,  the  res  must_  either  be  released  by  agreement 
between  the  parties,  or  else  it  must  be  sold. 

Sales  are,  unless  otherwise  ordered,  carried  out  by  the  marshal 
or  his  substitute  (i)  .  In  special  circumstances,  however,  the 


(6)  Ord.  LVI.  r.  13. 
(e)  Ord.  LVILr.  11. 
(A)  Ibid.  r.  14. 


(c)  Ord.  LII.  r.  10. 
(/)  Ibid.  r.  12. 
(t)  Ord.  LI.  r.  14. 


(d]  Ibid.  r.  3. 
(g)  Ibid.  r.  13. 
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Court  may  allow  a  sale  by  private  contract  (7c ) .  The  first 
step  is  to  obtain  at  the  registry  a  commission  of  sale,  which 
wjJl  be  granted  on  filing  a  praecipe  praying  for  it  in  accord- 
ance with  the  judgment.  This  commission  directs  the  marshal 
to  Appraise  the  value  of  the  res  (unless  this  has  been  already 
done)  and  to  cause  it  to  be  sold  by  auction,  and  to  pay  the  pro- 
ceeds into  Court  and  file  a  certificate  of  the  appraisement  and 
account  of  the  sale  after  it  has  been  completed.  The  com  - 
mission,  with  a  praecipe  requesting  it  to  be  carried  into  effect, 
must  be  left  at  the  marshal's  office,  and  he  then  proceeds  to 
execute  it  by  swearing  one  or  more  experienced  persons  to  ap- 
praise the  value  of  the  res,  and  then  fixing  a  time  and  place 
for  the  sale  and  duly  advertising  it.  The  res  is  then  sold  by 
auction,  and  at  this  auction  no  sum  less  than  the  value  of  the 
res  as  fixed  by  the  appraisement  can  be  received,  except  by  leave 
of  the  Court.  The  sale  having  been  made,  the  marshal  brings 
into  the  registry  an  account  thereof,  with  vouchers  in  support, 
for  taxation,  and  pays  the  proceeds  into  Court  (Z):  his  costs 
of  sale  are  taxed,  any  person  interested  being  at  liberty  to 
attend  and  object  to  any  item(m);  thus,  a  mortgagee  may 
object  to  the  seller  deducting  from  his  share  of  the  purchase- 
money  a  proportionate  part  of  any  sums  paid  to  extinguish 
maritime  liens  on  the  ship  or  for  cancellation  of  a  charter- 
party  (ri). 

A.  CountjLCourt  may,  in  an  action  in  rein,  order  the  ship  to 
be  gold  by  the  hig-h  bailiff,  and  a  buyer  from  the  bailiff  will 
acquire  a  good  title,  although  there  may  be  a  mortgage  on  the 
ship  (0) . 

In  cases  where  the  res  is  not  under  arrest  at  the  time  of 
judgment,  but  has  been  previously  released  and  bail  has  been 
given,  then,  if  the  amount  of  the  judgment  and  costs  is  not 
paid,  application  must  be  made  to  the  judge  for  an  order 
requiring  the  defendant  and  his  sureties  to  pay  the  amount  by  a 
stated  day.  Should  they  not  make  the  payment  accordingly, 
payment  may  be  enforced  by  writs  of  execution  or  attachment. 

(k)  The  Planet,  5  Asp.  144.  (/)  Ord.  LI.  r.  15. 

(m)  Ibid.  r.  16.  (n)  The  Ri]><»<  fit,,,  (1898)  P.  78. 

(o)  The  Ruby,  (1898)  P.  52. 
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Rule  as  to 
coilSlis  in 
other  Divi- 


Appeala  lie 
to  Hie  UShrt 

of  Appeal. 


X. — Costs. 

The  practice  of  the  Admiralty  Division  as  to  costs  is  now 
the  same  as  in  the  other  Divisions.  The  costs  of  the  action 
are  in  the  discretion  of  the  Court  if  the  action  was  tried  by 
judge  alone,  and,  if  tried  by  judge  and  jury,  they  follow  the 
event,  unless  the  judge  "for  good  cause"  deprives  the  suc- 
cessful party  of  his  costs  (p) .  It  follows  that,  in  the  absence 
of  any  special  circumstances  justifying  proceedings  in  the 
High  Court,  a  plaintiff  will  not  be  allowed  costs  when  he 
recovers  only  an  amount  which  might  have  been  recovered  in 
the  County  Court  (q) ;  but,  of  course,  High  Court  costs  will 
be  allowed  in  respect  of  a  County  Court  sum  recovered  in 
the  High  Court  in  a  proper  case  (r) . 

With  regard  to  j^jftiffig^forsabrage,  the  Merchant  Shipping 
Act,  1894  (a),  expn  •<>!>•  provides  that  a  plaintiff  shall  be  en- 
titled to  no  costs  unless  he  recovers  more  than  3QOZ.  in  the 
High  Court,  unless,  of  course,  the  Oourt  otherwise  certifies  (t). 
If  on  an  appeal  the  amount  awarded  for  salvage  services  is 
reduced,  the  general  practice  is  not  to  allow  the  costs  of 
appeal  (u) . 

The  Admiralty  Division  has  also  power,  under  Ord.  LXV., 
to  award  costs  on  the  higher  scale  in  a  proper  case  (a?) . 

XI. — Appeals. 

Appeals  formerly  lay  to  the  Privy  Council;  but  now,  by  the 
Judicature  Act  of  1873,  s.  18,  sub-s.  8,  appeals  lie  to  the  Court 
of  Appeal,  and  are  regulated  by  Ord.  LVIII.  Security  for 
costs  on  appealing  to  the  Court  of  Appeal  is  not  required,  except 
in  special  cases  (y}.  Appeals  from  Vice-Admiralty  Courts  are 
now  regulated  by  the  Colonial  Court  of  Admiralty  Act, 
1890. 

(p)  Ord.  LXV. 

(9)  The  Asia,  (1891)  P.  121. 

(r)  The  Saltbtirn,  (1892)  P.  333;    The  Emden,  25  T.  L.  R.  546. 

(s)  57  &  58  Viet.  c.  60,  s.  547. 

(<)  The  Dragoman  (1894),  T.  L.  R.  428. 

(«)  The  Gipsy  Queen,  (1895)  P.  176. 

(«)  The  Robin,  (1892)  P.  95. 

(y}  The  Victoria,  L.  R.  13  P.  D.  125 ;  57  L.  J.  Ad.  103 ;  59  L.  T.  728. 
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A. 

Abroad, 

British  subjects,  wills  of,  19,  90. 
executors,  121. 
grants  to  persons,  90. 

Absconding,  administrator,  124. 

Absolute  decree,  divorce,  294.     See  under 
Decree  Absolute. 

Access  to  children,  orders  for,  270. 

Accounts, 

Admiralty,  419. 
executors',  174. 
seamen's  wages,  397. 

Acknowledgment  of  signature  to  will,  26. 
Act  on  petition,  divorce,  299. 

Actions, 

administration  bond,  on,  116. 
Admiralty,  315. 
bottomry  bond,  on,  409,  426. 
County  Court  (Probate),  134. 
in  perscmam,  330. 
in  rein,  330. 

limitation,  Admiralty,  438. 
possession,  Admiralty,  419. 
Probate,  134.     See  under  Probate. 
restraint,  Admiralty,  418. 
salvage,  as  to,  317,  42  <. 
sureties  of  bond  against,  116. 
wages,  for,  317,  426. 

Ad  colligenda  buna,  grants,  128. 
Ad  litem,  grants,  128. 

Administration,  68,  98. 

ad  colligenda,  grants,  128. 
ad  litem,  grants,  128. 


Administration —cont  inued. 
administrator, 

absconding,  124. 

affidavit  of,  112. 

alien  as,  99. 

appointment  of,  by   the   Court, 
126. 

bankrupt  as,  99. 

children  as,  68,  103. 

creditors  as,  105. 

Crown  as,  108. 

felon  as,  99. 

foreign,  110. 

lunacy  of,  126. 

married  woman  as,  98. 

minor  as,  98. 

next  of  kin,  103. 

oath  of,  112. 

powers  of,  before  grant,  99. 

Public  Trustee  as,  105. 

status  of,  127. 

Treasury  Solicitor  as,  108,  123. 

who  is,  98. 

wife  as.  102. 
affidavits  for,  112. 
aliens,  99. 

appeals  from  refusal  to  grant,  113. 
application  for,  112. 
attorney,  grant  to,  104,  120. 
bankrupts.  99. 
bastards,  108. 
bond,  113. 

action  on,    116.     And  it*   /m</*r 

Bond. 

brother,  grant  to,  103. 
caterorum  grants,  128. 
cessate  grants,  129. 
children,  &c.,  grant  to,  68,  103. 
claimants,  order  of,  103. 
clearing  oil  prior  rights.  112. 
colonies,  does  not  extend  to,  111. 
cominortcntrs,  law  as  to,  111. 
company,  to,  120. 
County  Court,  in,  68. 
creditors,  grant  to,  105. 
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Administration— continued. 
Crown,  grant  to,  108. 
cum  te»tamento  annexe,  117. 
dt-  bonis  non,  122. 
durante  absentid,  123. 
duronte  dementid,  126. 
duriiult  minore  ectntr,  124. 
estate  of  perishable  nature,  128. 
estate,  small,  68. 
executor  abroad,  120. 
felons,  99. 
foreigners,  110. 

fund,  particular,  grant  to,  121. 
grant,  to  whom  made,  100. 

revocation  of,  152. 
guardians,  to,  120,  124. 
half-blood,  to,  104. 
heir-at-law,  to,  104. 
how  obtained,  112. 
husband, 

death  of,  before  grant,  101. 

grant  to,  100. 
idiots,  98. 

infants,  grant  to,  124. 
Inland  Revenue,  affidavit  for,  112. 
joint  grants,  103. 

legatee,  representative  of  portion  of 
.     estate,  119. 
limited  grants,  117. 
lunatics,  98. 
married  women  as,  98. 

grants  to,  98. 
minors,  98. 
next  of  kin,  103. 

notice  to,  103. 

nominee  of  guardians  to,  120. 
oath  for,  112. 
papers,  lodgment  of,  113. 
particular  t'uud,  grant  to,  121. 
passing  over  person  entitled  to,  109. 
pendente  lite,  126. 
perishable  estates,  128. 
persons  without  interest,  109. 
power  of  Court,  as  to,  109. 
powers  under,  99. 
Probate  Act,  under,  109. 
Procurator-General,  1 06. 
Public  Trustee  and.  105. 
receiver,  appointment  of,  126. 
restrictions  as  to,  118. 
revocation  of,  162. 
save  and  except  grants,  129. 
simple,  98. 
sister,  grant  to,  103. 
small  estates,  68. 

Solicitor  to  Treasury,  to,  108,  123. 
special  and  limited,  grants,  117. 
supplemental  grants,  129. 
sureties,  114. 

dispensing  with,  114. 
time  for  application  for,  112. 
to  whom  granted,  100. 


Administration — continued. 
when  not  required,  78. 
widow,  grant  to,  68,  102. 
wife,  grant  to,  102. 
will  misciug,  123. 

Administrator.     See  under  Administration. 
Admiral,  Cinque  Ports  Court,  328. 

Admiralty  Law,  315. 
accounts,  439. 
actions,  limitation,  438. 
Admiral,  Court  of,  328. 
admiral  of  Cinque  Ports,  328. 
Admiralty  Division,  the,  315. 
advance  notes,  396. 
agreement  as  to  salvage,  370.     And 

see  under  Salvage, 
allotment  notes,  327. 
appeals,  323,  444. 
appearance,  432. 

default  of,  432. 

appearance  under  protest,  432. 
apportionment 

of  damage,  346,  366. 

of  salvage  award,  378. 
appraisement.,  ship,  429. 
apprentices,  wages  of,  326. 
arrest, 

of  ret,  325,  425. 

of  ship,  425. 
assessors,  323,  422,  437. 

trial  with,  437. 
assets,  marshalling  of,  340. 
attachment,  seamen's  wages,  403. 
bail,  428. 

bond,  postponing  payment  of,  336. 
booty  of  war,  316. 
bottomry,  336,  340. 

and  respondentia,  340,  406.     And 

see  under  Bottomry, 
breakwater,  damage  to,  357. 
building  ship,  316. 
cable,  damage  to,  357. 
captain, 

criminal  act  of,  354. 

disbursements  by,  393. 

removal  of,  318. 

w-Hges  of,  400. 
cargo,  damage  to,  357,  358. 
caveat,  427. 
charter  party,  354. 
Cinque  Ports,  328. 
City  of  London  Court,  326. 
claims   under,    337.     And    see    under 

Claims. 

collisions,  claims  for  damages  for,  337. 
colours,  illegal,  317. 
commission  of  appraisement,  429. 
commissioners  within  Cinque  Ports, 

328. 
common  law  jurisdiction,  315. 
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Admiralty  Law — continued. 
compulsory  pilotage,  361. 
constitution,  Prize  Court,  317. 
contributory  negligence,  363. 
co- owners'  disputes,  316,  417. 
costs,  443. 
counterclaims,  433. 
County  Courts'  jurisdiction,  320.   And 

see  County  Courts. 
Court  of  Passage,  Liverpool,  326. 
crew,  criminal  act  of,  364. 
criminal  act  of  master,  354. 
criminal  jurisdiction,  319. 
cross  actions,  433. 
Crown  ships,  damage  by,  344. 
Customs  officers,  powers  of,  345. 
damage, 

by  collision,  337. 

claims  for  337,  343. 

defences,  350. 

And  set>  under  Damage, 
damages,  measure  of,  363. 
death  of  seaman  on  voyage,  401. 
default, 

appearance,  432. 

defence,  43-5. 

defence.     See  under  Defences, 
defences,  action  for  damages,  350. 
derelict  ship,  376. 
disbursements,    339,    390.       And   see 

•under  Necessaries. 

disputes  between  co-owners,  316,  417. 
Divisional  Court,  appeals  to,  323. 
dock,  damage  by,  357. 
equipping  ship,  316. 
fault  of  both  ships,  346. 
fault, 

of  injured  vessel,  347. 

of  injuring  vessel,  347. 

of  third  ship,  351. 
tire,  loss  by,  359. 
flotsam,  &c.,  317. 
foreign  ships,  318,  320,  343. 
forfeiture  of  ships,  317. 
freight,  lien  attaches  to,  334. 
Guernsey  Court,  329. 
harbour,  damage  by,  357. 
human  beings,  damage  to,  355. 
illegal  colours,  317. 
improvements,  lien  for,  333. 
inquiries  and  accounts,  439. 
interveners,  432. 
Isle  of  Man  Court,  329. 
Jersey  Court,  329. 
jetsam,  317. 

justices  of  peace,  jurisdiction  of,  326. 
lien,   330.     And  see   under  Maritime 

Lien, 
life, 

damage  to,  355. 

loss  of,  355. 

salvage,  317. 


Admiralty  Law — continued. 
limitation,  actions,  438. 
Liverpool  Court  of  Passage,  326. 
loans  to  ship,  406.   See  under  Bottomry 

Bonds. 

loss  of  lien,  335. 

magistrates,  jurisdiction  of,  326. 
maritime  lien,  330.     See  under  Mari- 
time Lien. 

assignment  of,  341. 
marshal,  the,  421. 
marshalling  assets,  340. 
master, 

claims  by,  339. 

loans  to,  406. 

removal  of,  318,  340,  362. 
mortgages,  316,  412.     And  see  under 

Mortgages, 
motions,  441. 
necessaries,  316,  390.  And  ate  under 

Necessaries. 
negligence,  348. 

contributory,  353. 
officials,  the,  421. 
orders,  441. 

ownership  of  ship,  as  to,  316. 
oyster  beds,  damage  to,  357. 
payment  into  and  out  of  Court, 

435. 

piers,  damage  to,  357. 
pilot,  liability  of,  353.     And  tee  under 

Pilots, 
pilotage,  339,  351. 

compulsory,  351. 

defence  of,  352. 
-foreign  ships,  as  to,  362. 

lien  for,  322. 
pleadings,  43$. 
powers  of  Court,  317. 
practice  in,  421. 
preliminary  act,  433. 
Prize  Court,  317. 
procedure,  424. 
proceedings,  transfer  of,  323. 
protest,  appearance  under,  432. 
Receivers  of  wrecks,  381. 
registrar,  421. 

report  of,  440. 
release,  430. 
rent,  action  I'M.  330. 
removal, 

of  captain,  318,  420. 

of  master,  318,  420. 

wrecks,  349. 
repairs,  ship,  316. 
rm, 

arrest  of,  325. 

sale  of,  442. 

what  included  in,  333. 
respondcntia  bonds,  340. 
restraint  action,  418. 
sale  of  res,  442. 
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Admiralty  Law—  continued. 

salvage,    339,    367.       And  see   under 
Salvage. 

life,  317. 
salvors,    righte    of,    against    Crown, 

380. 
seamen.     And  xee  under  Seamen. 

accounts  of  wages  of,  397. 

actions  by.  400,  405. 

agreements  with,  395. 

allotment  notes,  396. 

attachment    of    wages,    as    to, 
403. 

compensation  for,  397. 

complaints  of,  402. 

contracts  of,  398,  404. 

death  of,  398,  401. 

debts  of,  402. 

discharge  of,  397. 

dismissal  of,  405. 

effects  of,  79,  401. 

estate  of,  79,  401. 

foreign,  394. 

forfeiture  of  wages,  403. 

injuries  to,  400. 

justices'  jurisdiction  as  to,  400. 

liens  of,  332,  334,  405. 

medical  assistance  for,  402. 

provisions,  complaints  as  to,  402. 

release  by,  398. 

service  of,  determination  of,  398. 

wages  of,  317,  326,  334,  338,  394. 
And    see    under    Seaman    and 


will  of,  401. 

wrongful  dismissal  of,  405. 
service    of    instruments   under    seal, 

441. 
ship, 

arrest  of,  316. 

building  of,  316. 

damage     to,     343.       See     under 
Damage. 

equipping,  316. 

foreign,  318,  320,  343. 

forfeiture  of,  317. 

ownership  of,  316. 

repairs  to,  316. 

title  to,  316. 
slavers,  318. 

telegraph  cables,  damage  to,  357. 
towage,    316,    383.      And  see    under 

Towage, 
transfer  of  proceedings  from  County 

Courts,  323. 
trial,  437. 

tugs,  as  to,  383.     And  see  under  Tugs, 
vis  major,  346. 
wages,  317,  326,  334,  338,  394.     And 

we  under  Wages, 
war,  booty  of,  316. 
warrant  of  arrest,  425. 


Admiralty  Law  —  continued. 
wrecks, 

commissioners  of,  382. 
receiver  of,  38 1 . 
removal  of,  349. 

And  see  under  Wrecks, 
writ, 

service  of,  425. 

out  of  jurisdiction,  425. 

Adultery,  197. 

allegation  of,  197. 
before  marriage,  197. 
bigamy  with,  201. 
condonation  of,  212. 
after  petition,  197. 
after  separation,  197. 
confession  of,  199. 
confrontation,  rule  as  to,  200. 
connivance  at,  210,  225. 
cruelty  and,  202. 

defence  of,  to  judicial  separation,  225. 
definition  of,  197. 
desertion  and,  202. 
discretionary  defence,  as,  218. 
evidence  as  to,  198. 
identity  of  parties,  200. 
incestuous,  201. 

judicial  separation,  ground  for,  225. 
ocular  proof  not  required,  197. 
parties,  identity  of,  200. 
proof  of,  197. 

third  persons,  evidence  of,  200. 
And  see  Divorce. 

Advance  notes,  seamen's  wages,  396. 

Affidavits, 

administration,  for,  112. 
alterations  in  will,  as  to,  88. 
arrest  for,  Admiralty  actions,  426. 
attesting  witness,  by,  87,  89. 
counter  affidavits,  divorce,  289. 
divorce,  277. 
documents,  divorce,  286. 
evidence  by,  289. 
executors,  by,  85. 
Inland  Revenue,  86. 
intervener,  by,  281. 
probate,  85. 

scripts,  probate  action,  140. 
service  of  warning  to  caveat,  71. 
verifying  petition,  divorce,  277. 
warrant  of  arrest,  for,  426. 
will, 

undated,  89. 

witness  to,  87,  89. 

Africa,  marriage  in,  232. 
Age  for  marriage,  235. 
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Agreements, 

salvage,  as  to,  376. 
seamen's  wages,  39.5. 
separation,  '215. 

Aliens, 

administrators,  as,  99. 
executors,  as,  58. 
wills  of,  5. 

Alimony,  182,  256,  301. 
allotment  of,  257. 
amount  of,  -257. 
application  for,  256. 
cessation  of,  257. 
commencement  of,  257. 
enforcing  payment  of,  182. 
increase  of,  259. 
justices'  power  as  to,  182. 
maintenance,  183,  259.    And  nee  under 

Maintenance, 
order  for,  by  justices,  182. 
pendente  lite,  256,  301. 
period  for,  257. 
permanent,  258,  303. 
petitions  for,  182,  301. 
restitution  suits,  253. 
variation  of,  259. 
when  ordered,  256. 
wife,  when  entitled  to,  256. 
not  entitled  to,  256. 

Allotment    notes,    396.      And    see    under 
Admiralty  Law,  Seamen  and  Wages. 

Alterations, 

blanks,  as  to,  46. 
decisions  as  to,  43. 
•ffect  of,  42. 

unexecuted  alterations,  42. 
erasures,  46. 
evidence  as  to,  41. 
execution  of,  41. 
interlineations,  43. 
made  after  execution,  45. 
made  before  execution,  45. 
obliterations,  46. 
presumption  as  to,  41. 
probate,  in,  84. 
rules  as  to,  45. 
wills,  in,  14,  43. 

Amendments, 

petition,  divorce,  281. 
pleadings,  286. 

American  law,  domicile,  as  to,  190. 
Answer,  divorce,  '284. 

Appeals, 

administration?,  as  to,  113. 
Admiralty,  323,  423,  444. 

O. P.I).  *  A. 


Appeals — continued. 

Admiralty  County  Court,  323. 

Cinqne  Ports,  328. 

Commissioners,  Inland  Revenue,  168. 

costs  of,  185. 

County  Court,  from,  probate,  135. 

Divisional  Court,  Admiralty,  320. 

divorce,  296 

estate  duty,  as  to,  168. 

evidence, 

notes  of,  185. 

transcript  of,  185. 
Guernsey,  from,  329. 
House  of  Lords,  Admiralty,  423. 
Inland  Revenue,  168. 

practice  as  to,  185. 
Isle  of  Man  Court,  329. 
Jersey  Courts,  329. 
justices,  from,  184. 
magistrate,  from,  184. 
probate,  144. 
quarter  sessions,  to,  184. 
refusal  to  grant  letters  of  «dminis- 

tration,  113. 
registrar,  from,  301. 
restitution  suits,  298. 
Revenue,  Inland,  from,  168. 
time  for,  divorce,  297. 
wife,  costs  of,  185. 

Appearance, 

Admiralty  actions,  432. 

citation,  to,  73. 

default  of,  432. 

divorce,  283. 

intervenere,    by,  Admiralty   actions, 

432. 

probate  actions,  139. 
protest,  under,  283. 
under  protest,  432. 
warning,  to,  138. 

Appointment,   executors',    59.      And  tee 
under  Executors. 

Army  pensioners,  wills  of,  79. 

Arrest, 

Admiralty,  425. 

County  Courts,  in,  325. 

foreign  ships,  345. 

preventing,  427. 

Res,  325,  425. 

warrant  of,  Admiralty,  425. 

Assaults,  wife,  protection  order  for,  181. 
Assessment  damages,  divorce,  274. 

Assessor*, 

Admiralty,  323,  422. 
County  Court.-*,  iu,  323. 
House  of  Lords,  423. 
trial  with,  437. 
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Assets,  marshalling  of,  Admiralty  actions, 
318,  340,  362. 

Assignment,  maritime  lien,  34 1 . 

Attachment, 

costs,  divorce,  312. 
damages  for,  divorce,  274. 
seaman's  wages,  403. 

Attendance  of  witnesses,  289. 

Attestation 
bond, 114. 

clause,  will,  20.     And  see  under  Wit- 
nesses. 

Attorney,  grant  of  administration  to,  104, 
120. 


B. 


Bail, 


Admiralty  actions,  428. 
bonds,  430. 
how  given,  429. 

Bankrupts,  as  administrators,  99. 

Banns, 

marriage,  237. 

misdescription  as  to,    241.     And  see 
under  Marriage. 

Bastards,  108. 

administration  to,  108. 

Benefit  societies,  will  of  shares  in,  79. 
Bestiality,  202. 
Bigamy,  202. 

Birth,  domicile  by,  192.     And  see  under 
Domicile. 

Blanks,  wills,  in,  46. 

Blind  persons,  wills  of,  2. 

Board  of  Trade,  seamen's  property,  of,  12. 

Bond,  113. 

action  on,  116. 

administration,  113. 

administrator  cum  testamento,  121. 

assignment  of,  116. 

attestation  of ,  114. 

bail,  430. 

breaking  conditions  of, 

consequence  of ,  116. 

terms  of,  113, 


Bond — continued. 
sureties,  114. 

dispensing  with,  114. 

justification  of,  116. 

residence  of,  115. 
to  whom  given,  113. 

Booty  of  war,  Admiralty  jurisdiction  as 
to,  316. 

Bottomry,  336,  340,  406.     See  under  Bot- 
tomry Bonds. 

Bottomry  bonds,  336,  340,  406. 
definition  of,  406. 
enforcement  of,  407. 
lender, 

inquiries  to  be  made  by,  409. 

rights  of,  411. 
lien  in  respect  of,  336. 
necessaries  for,  408. 
notice  as  to,  410. 
priority  of,  411. 
respondentia  and,  406. 
risk  of,  410. 
sale  of,  411. 
transfer  of,  411. 
who  can  lend  on,  409. 

Breakwater,  damage  to,  357. 
British  subjects  abroad,  wills  of,  19,  90. 
Brothers,  administration  by,  103. 
Building  societies,  will  of  shares  in,  80. 


C. 

Cables,  telegraph,  damage  to,  357. 
Cceterorum,  grants  of  administration,  128. 
Camerd,  hearing  divorce  causes  in,  290. 
Canal,  damage  by,  361. 
Cancellation,  will,  47. 

Captain, 

disbursements  by,  339. 

removal  of,  318. 

ship,  appointment  of  new,  318. 

Cargo, 

bottomry,  when  affected  by,  408. 
damage, 

measure  of,  363. 

to,  357,  358. 
liability  for  damage,  362. 

limitation  of,  362. 
lien  on,  334. 
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Caveats,  70,  84. 

Admiralty,  427,  431. 

release  of,  415. 

withdrawal  of,  431. 
clearing1  off  of,  71. 
costs  of,  71. 
district  registry, 

in,  84. 

notice  to,  70. 
effect  of,  71,  84. 
entry  of,  70. 
form  of,  71. 
object  of,  70. 
probate,  70. 
release,  against,  431. 
renewal  of,  72. 
subductinsr,  71. 
warning,  71,  84. 
where  entered,  70. 
who  may  enter,  70. 
withdrawal  of  Admiralty,  431. 

Certificates, 

divorce,  pleadings,  as  to,  287. 
estate  duty,  payment  of,  169. 
marriage,  238. 
registrars,  in  divorce,  287. 

Cessate  grants,  administration,  129. 
Charter  party,  354. 

Children,  268. 

access  to,  270. 
administration  by,  103. 
consideration  of,  after  divorce,  268. 
custody  of,  181,  268,  277,  289,  305. 
guardians,  appointment  of,  8. 
justices,  power  of,  269. 
maintenance  of,  268. 
petition  for  custody  of,  277. 

Cinque  Ports,  328. 

Citations,  71. 

administration  to  bring  in,  72. 
affidavit 

for,  72. 

of  service  of,  73. 
agent,  service  on,  73. 
appearance  to,  73. 
costs  of,  74. 
divorce,  282. 
executors,  against,  152. 
heir,  148. 
how  issued,  72. 
infant,  service  of,  73. 
lunatic,  as  to,  73. 
object  of,  71. 

parties,  probate  actions,  137. 
party  abroad,  73. 
probate,  71,  152. 

to  bring  in,  72. 


Citations — continued. 

return  of,  into  registry,  73. 
service  of,  72. 
will,  as  to,  72. 

City  of  London   Court,   jurisdiction  of, 
Admiralty,  326. 

Claim,  statement  of,  probate  action,  140. 

Claimants,   administration  for,  order  of, 
100. 

Claims,  Admiralty,  337. 
bottomry,  340. 
captain,  by,  339. 
collisions,  as  to,  337. 
damage  to  piers,  &c.,  357. 
disbursements  for,  339. 
lien  for,  341. 
pilotage,  339. 
salvage,  339. 
seamen's,  338. 
wages  for,  338. 

Cohabitation,  resumption  of,  is  not  con- 
donation, 213. 

Collisions,  337. 

damage  by,  337. 

priority  of  claim  for,  338. 
ships,  between,  337. 

Collusion,  divorce,  217. 
Colonial  probates,  91. 
Colours,  illegal,  ships,  317. 

Commissioners, 

Cinque  Ports,  328. 

Inland  Revenue,  appeals  from,  168. 

wrecks,  382. 

Common  form  probate,  75.    And  tee  under 
Probate. 

Commoriente»  rule,  111. 
Compromise,  probate  action,  146. 

Compulsory  pilotage,  351.     And  see  under 
Pilotage. 

Conditional  wills,  54. 
Condonation,  divorce,  212. 

Confessions  of    adultery,    199.     And  *te 
under  Adultery. 

Conjugal  rights, 

affidavit  for,  249. 
answer  to  petition,  250. 
decree, 

disobedience  to,  253. 

for,  when  made,  249. 

for,  when  not  made,  250. 
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Conjngal  rights — continued. 

deed  of  separation,  bar  to,  251. 

defences,  250. 

petition  for,  249. 

proceedings  for,  249. 

respondent  abroad,  service  on,  255. 

restitution  of,  189. 

Connivance,  divorce,  210. 
Consolidation,  divorce,  285. 
Consummation  of  marriage,  243. 
Contingent  wills,  55. 
Contributory  negligence,  defence  of,  353. 
Co-owners'  ships,  disputes  between,  316. 

Co -respondent, 

claim  for  damages  against,  272.    And 

see  tinder  Damages, 
dispensing  with,  280. 
liability  of,  for  costs,  312. 

Costs, 

Admiralty  actions,  444. 

attachment  for,  312. 

caveats,  71. 

citations,  74. 

co-respondent's  liability  as  to,  312. 

divorce,  307. 

rules  as  to,  307. 
enforcing  payment  of,  311. 
higher  scale,  307. 
interveners,  313. 
intervention,  divorce,  313. 
justice*'  power  as  to,  182. 
King's  Proctor's,  313. 
probate  actions,  144. 
receiver,  appointment  of,  for,  311. 
respondent's,  divorce,  289. 
security  for,  309. 
taxation  of,  308. 
wife's,  309. 

Counterclaims,  Admiralty  actions,  433. 

County  Courts, 

administrations  in,  68. 
Admiralty, 

jurisdiction,  320. 

transfer  of  proceedings,  323. 
appeals,  323. 

from,  probate,  135. 
arrest,  powers  of,  325. 
assessors  in,  323. 
collision  cases,  323. 
probate  jurisdiction,  68,  132,  134. 
transfer  of  proceedings,  323. 


Court, 

of  Passage,  Liverpool,  326. 
of  the  Admiral,  328. 
payment 

into,  divorce,  313. 

out  of,  divorce,  314. 

Creditors, 

administration  by,  105. 
cannot  dispute  will,  150. 

Crew, 

negligence  of,  as  a  defence,  354. 

salvage,  when  entitled  to,  370. 

And  see  under  Seamen. 

Criminal    jurisdiction,    Admiralty,    326, 
400. 

Cross  actions,  Admiralty,  433. 

Cross-examine,     notice    to,    in    probate 
actions,  141. 

Cross  petitions,  divorce,  285. 

Crown, 

administration  by,  108. 
salvage  claim  by,  372. 
ships,  damage  by,  344. 

Cruelty,    180,  202. 
acts 

amounting  to,  202. 

not  amounting  to,  202. 
apprehension  of  injury  as,  202. 
condonation  of,  213. 
definition  of,  202. 
discretionary  defence,  222. 
health,  injury  to,  203. 
husband,  to,  203. 
judicial  separation, 

defence  of,  225. 

ground  for,  224. 
legal,  202. 

nullity  cases,  not  defence  in,  247. 
persistent,  180. 
provocation,  plea  of,  204. 
test  of.  2«i3. 
what  is,  202. 
wife,  by,  203. 

Cum  testamenlo  atnirxo,  administration,  117. 

Custody,  children,  181,  268,  277,  289,  305. 
And  see  under  Children. 

Customs  officers,  power  of,  to  detain  ship, 
345. 
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Damage,  837,  343. 

accident,  inevitable,  defence  of,  350. 

Admiralty,  337. 

apportionment  of,  346,  366. 

breakwater,  to,  357. 

cables,  to,  357. 

cargo,  368. 

collision,  by,  337. 

compulsory  pilotage,  defence  of,  351. 

consequential,  364. 

County  Courts,  jurisdiction,  320. 

Crown  ships,  by,  344. 

defences,  350. 

extent  of  liability  for,  359. 

fault 

by  both  vessels,  346. 

of  injured  vessel,  347. 

of  injuring  vessel,  347. 

of  third  ship,  351. 
fire,  loss  of  goods  by,  359. 
foreign  ships,  343,  352. 
human  beings,  355. 
jurisdiction  as  to,  343. 
justices'  jurisdiction,  326. 
life,  loss  of,  355. 
limiting  liability  for,  359. 
measure  of,  363. 
negligence  as  to,  348. 
oyster  beds,  357. 
piers,  &c.,  357. 
pilot,  liability  of,  353. 
pilotage, 

compulsory,  351. 

defence  of,  351. 
priority  of  claims  for,  338. 
remote,  365. 
ships,  343. 
vis  major,  346. 
wreck,  through,  349. 

Damages,  272. 

abatement  of,  as  to,  273. 
answer  to  claim  for,  272,  274. 
assessment  of,  273. 
attachment  for,  274. 
co-respondent,  against,  272. 
defence  to,  claim  for,  272,  274. 
enforcing  payment  of,  274. 
grounds  for,  273. 
how  ascertained,  272. 
how  assessed,  274. 
principal  for  assessment  of,  274. 
when  can  be  claimed,  272. 

Date, 

absence  of,  to  will,  89. 
death,  of,  96. 

Deaf  persons,  wills  of,  2. 


Death, 

date  of,  96. 
seaman,  398,  401. 

!>'  bonix  non,  administration  grants,  122. 

Debts, 

deceased  seamen's,  402. 
deductions  of,  for  estate  duty,  161. 

Declarations, 

legitimacy  of ,  179. 
mortgage  of  ships  on,  413. 

Decree  absolute,  divorce,  294. 
affidavit  for,  294. 
application  for,  294. 
effect  of,  295. 
suspension  of,  295. 

Decrees,  divorce,  290. 

Defences, 

absolute,  divorce,  209. 
accident,  inevitable,  of,  350. 
Admiralty,  435. 

damages,  350. 
Admiralty  actions, 

accident,  350. 

acts  of  master,  354 . 

captain,  acts  of,  354. 

compulsory  pilotage,  351. 

<;ontributory  negligence,  35:5. 

damage  claims,  3.">u. 

default  of   Admiralty,    fault   of 
third  ship,  351. 

negligence,  3.">3. 

pilotage,  351. 
adultery,  219. 
collusion,  divorce,  217. 
compulsory  pilotage,  351. 
conduct  conducing  to  adultery,  222. 
connivance,  divorce,  210. 
contributory  negligence,  Admiralty, 

353. 
co-respondent,  to  claim  for  damages, 

272,  274. 

criminal  act  of  master,  354. 
cruelty,  222,  225. 

damage,  claim  for,  Admiralty,  350. 
damages,  claim  for,  272,  274. 
default  of,  Admiralty,  435. 
delay,  221. 
desertion,  222. 
divorce,  209. 

absolute,  209. 

adultery  by  petitioner,  219. 

collusion,  217. 

condonation,  212. 

connivance,  210. 

cruelty  by  petitioner,  222. 

damages,  claim  for,  272,  274. 

delay,  221. 
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Defences  —continued. 
divorce — continued. 

desertion  by  petitioner,  222. 

discretionary,  209,  218. 

disproof,  209. 

insanity,  as  to,  223. 

misconduct  conducing  to  adul- 
tery, 222. 

fault  of  third  ship,  351. 
insanity,  223. 
judicial  separations,  224. 
negligence,  contributory,  Admiralty, 

353. 

pilotage,  351. 
probate  actions,  141. 
restitution  suits,  250. 

Delay, 

defence, 

of  nullity  cases,  247. 
of  divorce  suit,  221. 

Delusions, 

defence  of,  in  probate  action,  141. 

particulars  of ,  141. 

will  of  person  suffering  from,  3. 

Demurrers,  divorce,  286. 
Derelict  ship,  salvage,  375. 

Desertion,  180,  204. 

adultery,  coupled  with,  204. 
affidavit  to  support  application  as  to, 

305. 
agreement  to  separate,   defence  of, 

205. 

application  to  judge  as  to,  305. 
by  petitioner,  222. 
constructive,  207. 
defence,  discretionary,  222. 
defence,  judicial  separation,  226. 
defence  to,  205. 
definition  of,  204. 
husband,  by,  voluntary,  208. 
judicial  separation,  ground  for,  226. 
what  is,  204. 
wife,  180. 

without  reasonable  cause,  207. 
without  previous  cohabitation,  208. 

Destruction,  wills,  47. 
by  whom  made,  49. 
effect  of,  51. 
mode  of,  47. 
presumption  of,  61. 
what  is  sufficient,  47. 

Detectives,  employment  of,  divorce,  210. 
Devisees,  citation  of,  137. 

Directions,  summons  for,  probate  action, 
139. 


Disbursements,  master's,  339,  390* 

Discovery, 

divorce,  286. 
probate,  143. 

Disputes, 

co-owners  of  ship,  316,  417. 
co-owners'  ships, 

accounts,  taking  of,  419. 

action,  possession,  419. 

action,  restraint,  418. 

captain,  removal  of,  420. 

registration  of  owner,  419. 

sale,  order  for,  417. 

Dissolution  of  marriage,  186,  196.     And 

see  under  Divorce, 
access  to  children,  270.  And  see  under 

Children, 
incestuous  adultery,  201. 

District  registries,  68,  82. 

application  for  probate  in,  82. 
caveats  in,  84. 
powers  of  registrar  of,  82. 
revocation  of  grant  in,  84.     And  see 
under  Probate. 

Divorce,  177. 

absolute,   decree,   294.      See    Decree 

Absolute. 

absolute  defences,  209. 
act  on  petition,  300. 
adultery,      197.      And     nee      wider 
Adultery. 

bigamy  with,  201. 

defence,  as,  219. 

evidence  of,  200-. 

identity  as  to,  200. 

incestuous,  201. 

inducing,  definition  of,  197. 

ocular  proof  not  necessary,  197. 

proof  of,  197. 
age,  certificate  of,  278. 
affidavit  documents,  286. 

interveners,  by,  281. 

verifying  petition,  277. 
alimony,  182.     See  Alimony, 
amendment,  pleadings,  286. 
amendments,  petition,  281. 
answer,  the,  284. 

answer  to  claim  for  damages,  272,  274. 
appeals,  296. 

justices,  from,  184. 
appearance,  283. 

under  protest,  283. 
attachment,  as  to,  299. 
attendance,  witnesses',  289. 
bestiality,  202. 
bigamy,  with  adultery,  201. 
brutal  conduct,  210. 
camera,  hearing  in,  290. 
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Divorce — con  t  in  ued. 

certificate  of  age,  278. 

marriage,  278. 

registrar's,  287. 

children,   custody  of,  181,  268,  277, 
289,  305.     And  nee  under  Children, 
citation  for,  282. 

service  of,  282. 

substituted,  282. 
claim  for  damages,  272. 
collusion,  217. 

commission,  evidence  on,  289. 
condonation,  212. 

conduct  conducing  to  adultery,  222. 
confessions,  199. 
conjugal  rights,  189. 
connivance,  210. 
consolidation,  285. 
consummation  of  marriage,  243. 
co-respondent,   damages,    claim   for, 
27. 

dispensing  with,  280,  300. 
costs,  182,  185,  307. 

attachment  for,  312. 

enforcing  payment  of,  311. 

respondent's,  288,  309. 
counsel,  opinion  of,  for  pauper  suits, 

279. 

counter-relief  for  respondent,  285. 
cross  petitions,  285. 
cruelty,  180,  222,  225. 

adultery  and,  202. 

condonation  of,  213. 

defence  of,  222. 

legal,  202. 

what    in,    202.      And    sec   under 
Cruelty. 

wife  may  be  guilty  of,  203. 
custody  of  infants,  181,  268. 
damages,  against  co-respondent,  272. 

claim  for,  272 

grounds  for,  273.     And  see  under 

Damages. 

declarations  of  legitimacy,  179. 
decree  tmi,  290. 

absolute,  294. 
decrees,  178,  290. 

foreign,  190. 

principal,  178. 

subsidiary,  178,  190. 
defences,  209. 

absolute,  209. 

adultery  by  petitioner,  219. 

collusion,  217. 

condonation,  212. 

connivance,  210. 

conduct  conducing  to  adultery, 
222. 

cruelty,  222. 

damages,  as  to,  272,  274. 

delay  as,  221. 

desertion,  222. 


Divorce — continued. 

defences — continued. 

discretionary,  209,  218.     And  see 
under  Defences. 

insanity,  223. 
delay  as  a  defence,  221. 
demurrer,  286. 

desertion,   180,   204.     See  under  De- 
sertion. 

by  petitioner,  222. 
detectives,  employment  of,  "210. 
discovery  of  documents,  286. 
dissolution  of  marriage,  186. 
Divisional  Court,  the.  296. 
documents,  affidavit  of,  286. 
domicile,  as  to,   186,  192,  277.     And 

see  under  Domicile, 
evidence,  how  taken,  289. 
evidence  of  parties,  198. 
foreign  decrees,  190. 
formd  pauperis,  suits,  278. 
grounds  for,  196. 
husband,  petition  by,  136. 
identity,  proof  of,  200,  290. 
impotency,  243,  247. 
infants,  by,  278. 

custody  of,  181,  268, 277,  289,  305. 
insanity  as  a  defence,  223. 
intercourse  before  marriage  no  ground, 

197. 

interlocutory  applications,  299,  300. 
interrogatories,  286. 
interveners,  281. 
jactitation,  189. 

judicial  separations,   181,  224.     And 
see  under  Separations. 

reversal  of,  275,  301. 
jurisdiction,  of  Court,  177,  186. 

of  justices,  179. 
jury,  questions  for,  287. 

settlement  of,  288. 

trial  by,  287. 
justices,  appeals  from,  184. 

jurisdiction  of ,  179. 
King's  Proctor,  the,  218,  281. 

costs  of,  313. 

legitimacy,  declarations  of,  179,  306. 
lunatics,  as  to,  278. 
magistrates  and  justices,  179. 

appeals  from,  184. 

powers  of,  179. 
maintenance,  183,  304.    And  tee  under 

Maintenance, 
marriage,  certificate  of,  278. 

consummation  of,  243. 

nullity  of,    189.     And  see  under 

Nullity  of  Marriage, 
minors,  by,  278. 
misconduct   conducing    to  adultery. 

222. 

mode  of  trial,  287. 
motion-.  300. 
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Divorce— continntd. 
new  trial,  296. 
notice  of  trial,  288. 
nullity  i-uits,  189,  228.    And  nee  under 

Nullity  of  Marriage, 
offences,  revival  of ,  214. 
ordtrs,  enforcement  of,  299. 
particulars    of    petition,    application 

for,  284. 

parties,  the,  278. 
pauper  Mats,  279. 
payments    into    and    out  of    Court, 

313. 

permanent  alimony,  303. 
petition  for,  276. 

act  on,  300. 

adultery,  allegation  of,  277. 

affidavit  in  support  of,  277. 

age,  certificate  of,  278, 

alimony,    182,    301.      See    under 
Alimony. 

amendment  of,  281. 

contents  of,  276. 

cross,  285. 

damages,  claim  for,  272. 

decree  on,  290. 

domicile,  as  to,  277. 

filing  of,  276. 

forma  pa tiperis  suits,  279. 

grounds  for,  It 6. 

husband,  by,  196. 

lunatic,  by,  279. 

maintenance,  304. 

minors,  by,  279. 

particulars  of,  284. 

parties  to,  278. 

permanent  alimony,  303. 

reversal  of    judicial  separation, 
301. 

rules  as  to,  276. 

service  of,  282. 

out  of  jurisdiction,  282. 
substituted,  282. 

solicitor,  signing  of,  by,  278. 

supplemental,  282. 

wife,  by,  196. 

petitioner,  adultery  of,  225. 
photograph,  identification  by,  200. 
pleadings,  284. 

amendment  of,  286. 

registrar's  certificate  as  to,  287. 
practice,  276. 
proof,  adultery,  19. 

identity,  200. 

property,  settlement  of,  263. 
protection  orders,  179,  305.    See  under 

Protection  Orders, 
protest,  appearance  under,  283. 
questions  for  the  jury,  287. 
rape,  202. 
registrar,  appeal  from.  301. 

certificate  as  to  pleadings,  287. 


Divorce — con  t  i  n  ued. 
rehearing,  296. 
reply,  the,  286. 
respondent,  counter-relief  for,  285. 

rights  of,  289. 

restitution   of  conjugal  rights,   189. 
And  see  under  Restitution  of  Coa- 

jugal  Rights, 
reversal  of  judicial  separation,   275, 

301. 

revival  doctrine,  214. 
rules,  276. 
separations,  181. 

adultery  after,  197. 

petitioner,  by,  222. 

voluntary,  208. 

wilful,  209,  225. 

And  see  under  Separations, 
service,  citations,  &c.,  28'2. 
setting  down  cause,  288. 
settlement  of  property,  263. 
settlements  as  to,  304 ;  variation  of, 

263.     And  see  under  Settlements, 
sodomy,  202. 

solicitor,  signing  of  petition  by,  278. 
subpoenas,  289. 
subsidiary  decrees,  190. 
substituted  service,  282. 
summonses,  299,  300. 
supplemental  petitions,  282. 
time  as  to,  299. 

extension  of,  299. 
trial,  287. 

earner/),  in,  290. 

entry  for,  288. 

jury,  by,  287. 

mode  of,  287. 

new,  296. 

notice  of,  288. 

setting  down  for,  288. 
variation  of  settlement,  263. 
wife,  petition  by.  196. 
witnesses,  289. 

Dock,  damage  by,  357. 

Documents, 

affidavit  of  divorce,  286. 
discovery  of, 

divorce,  286. 

probate,  143. 

incorporation  of,  wills,  in,  16. 
inspection  of,  probate  actions,  143. 
production  of,  probate  actions,  143. 

Domicile,  186,  192. 

abandonment  of,  194. 
American  law  as  to,  190. 
birth,  by,  192. 
change  of,  193. 
choice  of,  193. 
definition  of,  192. 
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Domicile — contin  tied. 

Divorce  Court  jurisdiction,  186. 

husband,  of,  186. 

importance  of,  192. 

loss  of,  194. 

marriage,  for,  236. 

minor,  of,  193. 

notation  of,  96. 

operation  of  law,  by,  192. 

origin  of,  192. 

proof  of,  194. 

residence, 

change  of,  194. 

separate,  193. 
revival  of,  194. 
test  of,  190. 
testator's,  89. 
three  kinds  of,  192. 
what  is,  192. 
wife,  of,  193. 

Donatio   mortis   causd,   liable    to    probate 
duty,  157. 

Double  grants,  95.   And  see  under  Probate. 
Drunkards,  wills  of,  4. 
Dumb  persons,  wills  of,  2. 

Duplicate  wills,  51. 

destruction  of  one,  revocation  by,  51. 

Durante  absentid,  administration,  123. 
Durante  dementia,  administration,  126. 
Durante  minorc  atate,  administration,  124. 
Duress,  marriage  obtained  by,  235. 

Duties,  estate,  155.     And  see  under  Estate 
Duties. 


E. 

Erasures,  wills,  46,  88. 

Estate  duties,  155. 

accounts,  executor,  by,  174. 
aggregation  principle,  162. 
annuities,  on,  158. 
appeal*,  168. 

attaching  to  property.  169. 
certificate  for,  169. 
composition  of,  169. 
death 

before  August,  1894. .155. 

property  passing  on,  166. 
debts,  deduction  of ,  161. 
deductions 

allowed,  161. 

not  allowed,  161. 


Estate  duties — continued. 
estates 

over  100/.,  164. 

small,  68,  164. 

administration  of,  68. 
duty  on,  162. 
probate  of,  68. 

under  100/.,  164. 

under  1,000/.,  164. 
executors, 

duties,  167,  174. 

exoneration  of,  169. 

liability  for,  167. 
expectant  interests,  168. 
foreign  property,  on,  168. 
gifts,  157. 

incumbrances,  as  to.  162. 
infants,  as  to,  175. 
instalments,  payable  by,  166. 
interest  on,  164,  174. 
joint  ownership  property,  157. 
legacy  and  successiou  duties,  175. 
miscellaneous  provisions,  168. 
mode  of  valuing  property,  162. 
net  value,  duty  payable  on,  161. 
overpaid,  169. 
payment  of,  165. 

by  instalments,  166. 
penalties,  175. 

postponing  payment  of,  168. 
powers  of  composition,  169. 
properties  on  which 

not  payable,  159. 

payable,  156. 
property, 

aggregation  of,  162. 

passing  on  death,  156. 
rates  of,  162. 
real  property,  on,  166. 
recovery  of,  165. 
settlement 

estate  duty,  170. 

on,  158. 

small  estates,  68,  164. 
table  of  rates  of,  1 63. 
valuation  for,  mode  of,  102. 

Evidence, 

Admiralty,  437. 

adultery,  197. 

affidavits,  by,  289. 

alterations    in    wills,    41.      And   tee 

iiiula-  Alteration!), 
divorce,  198,  289. 
experts,  of,  as  to  wills,  43. 
how  taken,  289. 
impotency,  244. 
mode  of  taking,  289. 
probate  actions,  143. 

expert  evidence  of,  43. 
viva  voce,  289. 
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Execution  of  wills,  18. 

assistance  may  be  given  for,  2 1 . 
British  subjects  abroad,  19. 
foreigners,  by,  19. 
formalities  for,  22. 
holograph  will,  26. 
law  as  to,  18. 
mark,  by,  21,  31. 
proof  of,  93. 
requisites  as  to,  20. 
signature, 

acknowledgment  of,  26. 

position  of,  22. 
testator,  signature  of,  21. 
third  person,  by,  21. 
witnesses, 

as  to,  26. 

signature  of,  30. 

who  may  be,  34 . 

Executors,  58. 

according  to  tenor,  60. 

accounts  of,  174. 

acts  of,  before  probate,  80. 

affidavit  by,  85. 

aliens  as,  68. 

appointment  of,  59. 

deduction  of  duty  by,  174. 

de  son  tort,  62. 

different,  for  different  places,  61. 

estate  duties,  liability  for,  167. 

exoneration  of,  as  to  duties,  169. 

expenses  of,  153. 

idiot  cannot  be,  58. 

infant, 

as,  59. 

legatee,  course  as  to,  175. 
legacy  duty,  liability  for,  171. 
liability, 

for  duties,  64,  167. 

of,  63. 

limitation  of,  61. 
lunacy  of,  126. 
married  women  as,  59. 
oath  for,  85. 
outlaw  as,  58. 
persons  who  may  be,  58. 
power  of,  before  probate,  80. 
Public  Trustee  as,  58. 
reimbursement,  right  of,  153. 
renunciation, 

of.  65. 

retraction  of,  65. 

where  none,  65. 
retainer,  right  of,  64. 
revocation  of  grants,  position  of,  on, 

153. 
rights, 

of,  76. 

as  to  expenses,  153. 
succession  duty,  liability  for,  171. 
transmission  of  office  of,  61. 


Executors — continued. 
who  may  be,  58. 
witnesses,  as,  38. 

Expenses,  executor's  right  to,  153. 
Experts,  evidence  of,  42. 


F. 


Fear,  will  made  through,  14. 

Felons, 

administrators,  as,  99. » 
executors,  as,  58. 
wills  of,  9. 

Finance  Act,  155.     And  sec  under  Estate 
Duties. 

Fire,  loss  by,  at  sea,  359. 
Flotsam,  317. 

"Foot  or  end,"  meaning  of,  22. 
Force,  will  obtained  by,  14. 

Foreign, 

divorce  decrees,  recognition  of,  190. 
property,  duty  ou,  158. 
will,  proof  of,  89. 

Foreign  ships, 

actions  as  to,  418. 

arrest  of,  345. 

compulsory  pilotage,  plea  of,  352. 

damage  by,  343. 

detention  of,  320. 

jurisdiction  as  to,  318,  345. 

necessaries  ior,  391. 

power  to  detain,  345. 

Foreigners, 

administration, 

grant  of,  to,  109. 

of  estates  of,  109. 
wills  of,  5,  19,  89. 

Forfeiture,  ships,  317. 
Form  of  will,  12. 

Forma  pauperia, 

counsel's  opinion  for,  279. 
practice  as  to,  279. 
suite,  279. 

Fraud, 

marriage  obtained  by,  233,  236. 
will  obtained  by,  14. 
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Frauds,  Statute  of,  34. 
Freight,  lien  on,  334. 
Friendly  society,  shares  in,  79. 

Fund,  particular,  grant  of  administration 
to,  121. 


G. 

Goods, 

injury  to,  at  sea,  358. 
loss  of,  by  fire,  359. 

Grants, 

alterations  in,  85. 
district  registrar,  by,  82. 
Irish,  85,  91. 
limited,  117. 
revocation  of,  161. 
save  and  except,  129. 
Scotch,  85,  91. 
special  and  limited,  117. 

And  see  under  Administration  and 
Probate. 

Guardians, 

administration,  grant  of,  to,  120,  124. 
appointment  of,  8,  77. 

Guardianship   of    Infants  Act,    1886.. 8. 
And  see  under  Infants. 

Guernsey  Courts,  329. 


H. 

Half-blood,  administration  by,  104. 
Harbour,  damage  by,  357. 

Heir, 

citation  of,  148. 

costs  of,  150. 

grant  of  administration  to,  104. 

jury,  right  of  trial  by,  142. 

Holograph  wills,  26. 

House  of  Lords, 

appeals,  Admiralty,  423. 
assessors  at,  423. 

Human  beings,  damage  to,  355. 

Husband, 

administration  by,  100. 

condonation  by,  212. 

cruelty  by,  202. 

liability  for  wife's  costs,  divorce,  308. 

petition  by,  196. 

witness  to  will,  39. 


1. 
Identity, 

divorce,  proof  of,  200,  290. 
for  probate,  86. 

Idiots, 

executors,  as,  58. 
wills  of,  2. 

Illegal  colours,  ships,  317. 

Impotency,  nullity  of  marriage  for,  243, 
247.     And  nee  Nullity. 

Incestuous  adultery,  201. 

Inconsistent  wills,  53. 

Incorporation  of  documents,  wills,  1'3,  88. 

Industrial  societies,  will  of  share  in,  79. 

Infants.     See  also  Children. 

administration  to  guardians  of,  124. 

administrators,  as,  98. 

custody  of,  181,  268,  277,  289,  305. 

divorce  proceedings  by,  278. 

executors,  as,  59. 

guardian  of,  appointment  of,  8. 

maintenance  of,  268. 

wills  of,  2. 

Inland  Revenue, 

affidavit  for.  85,  112. 
appeals,  168. 

Inquiries  and  accounts,  Admiralty,  419. 

Insanity, 

marriage  void  through,  235. 
no  defence,  restitution  suit,  252. 

Inspection, 

documents,  probate  actions,  143. 
medical,  nullity  suits,  245. 

Intercourse,  resisting,  246.     And  see  under 
Nullity  of  Marriage. 

Interlineations,  wills,  88. 

Interlocutory  applications,   divorce,   299, 
300. 

Interrogatories,  divorce,  286. 

Interveners,  136,  281,  292,  432. 
Admiralty  actions,  432. 
affidavit  by,  281. 
costs  of,  313. 
divorce,  136,  281,  292. 

who  may  intervene,  292. 
King's  proctor,  as,  281,  293. 

leave  for,  to  intervene,  281. 

motion  for,  281. 
probate  actions,  136. 
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Intimidation,  mania /e  by,  235. 

Intoxication, 

may  invalidate  marriage,  235. 
wills  made  when  under,  4 . 

Irish, 

estates,  probate  as  to,  85,  91. 
grants,  ui. 

Isle  of  Man,  Court,  329. 


J. 

Jactitation  of  marriage,  189,  248. 
Jersey  Courts,  329. 
Jetsam,  317. 

Jewellery,  loss  of,  at  sea,  359. 
Joint  wills,  12. 

Judicial  separation,  181,  224. 
adultery  by  petitioner,  225. 
agreement  as  to,  215. 
alimony,  as  to,  182. 
appeals,  as  to,  184. 
bars  for,  224. 
children, 

custody  of,  181. 

maintenance  of,  182. 
cruelty,  225. 
decree,  effect  of,  226. 
defences,  224. 
delay,  as  to,  225. 
desertion,  209,  226. 
grounds  for,  224. 

reversal  of,  275. 
husband,   position  of,   after   decree, 

226. 

justices,  by,  181. 
magistrates,  by,  181. 
petition  to  reverse,  275. 
procedure  of,  183. 
restitution  suits,  as  to,  250. 
reversal  of,  decree  of,  275. 

petition  for,  275,  301. 
settlements,  alteration  of,  263. 
wife,  position  of,  after  decree,  226. 
wilful  separations,  209,  225. 

Jury, 

Admiralty  actions,  trial  by,  437. 
divorce,  142,  287. 
legitimacy  suits,  287. 
probate  actions,  trial  by,  142. 


Justices,  179. 

Admiralty,  jurisdiction  as  to,  326. 
alimony,  jurisdiction  as  to,  182. 
appeals  from,  184. 

costs  as  to,  185. 
children,  custody  of,  181. 
costs,  order  for,  182. 
jurisdiction  of,  as  to  husband   and 

wife,  179. 

maintenance  orders  by,  183. 
protection  orders  by,  179. 
salvage  jurisdiction,  326. 
seamen's  wages,  jurisdiction  as  to, 

400. 
separation  orders  by,  181. 

Justification  of  sureties  to  bond,  116. 


K. 


King,  the,  will  of,  1. 

King's  Proctor,  218. 
costs  of,  313. 
intervention  by,  218,  281 


L. 

Legacy  duties,  171. 
Legatee,  grants  to,  118. 

Legitimacy,  179,  306. 

declarations  as  to,  179,  306. 
decrees  for,  179. 
petition  for,  306. 
procedure  for,  179,  306. 


Letters  of  administration,  68,  98. 
see  wider  Administration. 

Licenses,  marriage,  237. 

Lien, 

assignment  of ,  341. 
bottomry  bonds,  336. 
bail,  loss  of,  by,  335. 
captain,  of,  332. 
cargo,  on,  334. 
claims,  for,  332. 
collisions,  for,  334. 
damage,  for,  337. 
definition  of,  330. 
forfeiture  of,  336. 
freight,  on,  334. 
loss  of,  335. 


And 
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Lien — continued. 

maritime,  330.  And seeunder  Maritime 

Lien. 

master,  of,  332. 
necessaries,  390. 
peculiarities  of,  331. 
pilotage,  for,  322. 
possessory,  342. 
priority  of,  336. 
repairs,  for,  333. 
res,  as  to,  332. 
salvage,  332,  334. 
seamen,  of,  332,  334,  405. 
wages,  332,  334,  405. 
what  is  a,  330. 
will,  76. 

Life,  loss  of,  at  sea,  355. 

Life  salvage,  317. 

Limitation  actions,  Admiralty,  438. 

Limited, 

grants,  95,  117. 
probate,  95,  117. 

Liverpool,  Court  of  Passage,  326. 
Loss  of  life,  damages  for,  355. 
Lost  wills,  probate  of,  93. 
Lunacy,  administration  during,  126. 

Lunatics, 

administration  as  to,  98. 
defence  of,  223. 
petition  of,  divorce,  278. 
wills  of,  2. 


M. 

Magistrates'  jurisdiction, 
Admiralty,  400. 
alimony,  as  to,  182. 
children,  custody  of,  181. 
husband  and  wife,  as  to,  179. 
maintenance    orders    by    protection, 
183. 
And  nee  Justices. 

Mail  ships,  427. 

exemption  of,  from  arrest,  427. 

Maintenance,  181,  183,  259. 
allotment  of,  260. 
appeals  from  order,  as  to,  184. 
children,  268. 
grounds  for  refusing,  260. 
justices,  power  of,  as  to,  183. 
nullitv,  suits  in,  260. 
order  for,  261. 
permanent,  259,  303. 


Maintenance— continued. 
petition  for,  304. 
reduction  of,  260. 
refusal  of,  260. 
release  of,  251. 
settlement  to  secure,  259. 
wife,  183,  259. 

Maniac,  will  of,  3. 

Maritime  lien,  330. 
action, 

in  personam,  330. 

in  rein,  330. 

assets,  marshalling  of,  340. 
assignment  of,  341. 
attaches  to  improvements,  333. 
bail,  loss  of,  by,  335. 
bottomry  bonds,  336. 
cargo,  attaches  to,  334. 
claims, 

to  which  lien  attaches,  332. 

not  conferring,  342. 
collision,  claim  for,  334. 
damage  claims,  337. 
definition  of,  330. 
exceptions  to,  333. 
forfeiture  of,  336. 
freight,  attaches  to,  334. 
improvements,  as  to,  333. 
loss  of,  335. 
marshalling,  340. 
master's  claims,  332. 
necessaries,  390. 

order  in  which  lien  attaches,  336. 
ownership,  change  of,  335. 
peculiarities  of ,  331. 
pilotage,  322. 
priority  of,  336. 
repairs,  for,  333. 
rw, 

what  it  includes,  333. 

when  it  arises,  332. 
respondentia  bonds,  335. 
salvage  claims,  332,  334. 
several  claims  to,  336. 
wages,  claims,  332,  334. 
what  is,  330. 

Mark,  witnessing  will  by,  21,  31. 

Marriage, 

Africa,  in,  232. 
age  for,  '235. 

certificate  as  to,  278. 

want  of,  23f>. 

banns,  publication  of,  237. 
certificate  for,  278. 

registrar's,  for,  238. 
common  licence  for,  237. 
conjugal   rights,  restitution  of,  249. 
See  under  Conjugal  Rights. 
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Marriage —  con  tin  ued. 

consummation  of,  243. 
deceased  wife's  sister,  233. 
defective  formalities  of,  236. 
degrees  of,  prohibited,  233. 
dissolution   of,    186,    196.      And    see 

under  Divorce, 
domicile  for,  236. 
duress  by,  235. 
foreign,  230. 

fraud,  obtained  by,  233,  236. 
impotency,  235. 
incapacity  for,  235. 

proof  of,  243. 
intercourse,  resisting,  246. 
intimidation,  by,  235. 
intoxication,  as  to,  235. 
jactitation  of,  189,  248. 
licence, 

registrar's,  for,  239. 

without,  238. 
licences  for,  237. 
mental  incapacity  for,  235. 
modes  of  solemnizing,  237. 
nullity  of,   189,  228.     And  see  under 

Nullity  of  Marriage, 
offences,  revival  of,  214. 
prohibited  degrees,  233. 
publication,  banns,  237. 
refusing  intercourse,  246. 
registrar,  by,  238. 
registrar's  certificate,  for,  238. 
revokes  a  will,  8,  53. 
South  Africa,  in,  232. 
special  licence  for,  237. 
superintendent  registrar,  by,  239. 
void,  228,  232. 
voidable,  228,  243. 
want  of  age,  235. 
who  can  perform,  242. 
witnesses  for,  242. 

Married  women,  179. 

administrators,  as,  98. 
alimony  for,  182. 
appeals  by,  184. 

costs  of,  182,  183. 
assault  on,  by  husband,  180. 
cruelty,  persistent,  180. 
desertion  of,  180. 
property  of,  as  executrix,  6. 
protection  orders,  179. 
separations,  181. 
wills  of,  5. 

probate,  6. 

Marshal,  Admiralty,  421. 

Marshalling, 

assets,  Admiralty  actions,  318,  340, 

362. 
maritime  liens,  340. 


Master  of  ship,  removal  of,  318. 
Matrimonial  offences,  revival  of,  214. 

Medical  experts, 
inspection,  245. 

necessity  for,  245. 
nullity  suits,  245. 

Minors, 

administrators,  as,  98. 
divorce  proceedings  by,  278. 
domicile  of,  193. 

Monomaniacs,  will  of,  3. 

Mortgages  of  ships,  316,  412. 
certificate  of,  413. 
declaration  on,  413. 
expunging  entry  of,  416. 
invalid,  416. 

discharge  of,  412. 
priority  of,  412. 
registration  of,  412. 
requisites  to,  412. 
sale,  power  of,  414. 
ship  out  of  country,  413. 
transfer  of,  413. 
unregistered,  415. 

Motions, 

Admiralty,  442. 

divorce,  304. 

variation  of  marriage  settlement,  304. 

Mutual  wills,  13. 


N. 

Naval  Courts,  382. 

Navy,  officers  in,  small  estates,  78. 

Necessaries  (ships),  390. 

bottomry  bond,  for,  391. 

captain,  rights  of,  for,  392. 

claims  for,  392. 

definition  of,  392. 

foreign  ship,  to,  391. 

lien  for,  390. 

master's  disbursements  for,  393. 

shipwright's  claim  for,  391. 

Negligence,  348. 

captain,  of,  354. 
contributory,  353. 
crew,  of,  354. 

New  trials,  divorce,  296. 
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Next  of  kin,  103. 

grant  of  administration  to,  103. 
order  of,  for  administration,  103. 
probate  in  solemn  form  by,  150. 

Non  omnibus  dormio,  rule  of,  in  divorce, 
211. 

Notation  of  domicile,  96. 

Notice  to  cross-examine  witnesses,   pro- 
bate actions,  in,  141. 

Nullity  of  marriage,  189,  228. 

age,  advanced,  no  answer,  247. 

want  of,  235. 

collateral  evidence  as  to,  246. 
Court,  discretion  of,  as  to,  247. 
deceased  wife's  sister,  as  to,  233. 
decree  of,  291. 
defective  formalities,  236. 
defences,  247. 
delay,  defence  of,  247. 
domicile,  as  to,  189. 
duress,  under,  235. 
evidence,  as  to,  246. 
existing  marriage,  228. 
foreign  marriage,  230. 
fraud,  236. 
impotency,  243,  247. 
incapacity  for,  235,  243. 
intercourse,  resisting,  246. 
intimidation,  for,  235. 
intoxication,  235. 
lunatic,  as  to,  235. 
marriage,  foreign,  230. 

subsisting,  232. 

test  of,  229. 
medical  experts,  245. 

inspection,  245. 
mental  incapacity,  235. 
onus  of  proof,  246. 
operations  as  to,  245. 
prohibited  degrees,  233. 
proof  for,  243,  246. 
resisting  intercourse,  246. 
restitution  suits,  252. 
rules  as  to,  244. 
subsisting  marriage,  232. 
test  of  marriage,  229. 
unreasonable  delay,  247. 
voidable  marriages,  228,  243. 
void  marriages,  228,  232. 
want  of  age,    235.      And  see   under 

Marriage, 
wife,  impotency  of,  244. 

Nuncupative  wills,  12. 


O. 


Oath   for  executors,    85.     And  nee  under 
Affidavit ;  Probate. 

Operation  of  law,  domicile  by,  192.     And 
see  under  Domicile. 

Orders,  Admiralty,  442. 

Outlaws, 

executors,  as,  58. 
wills  of,  9. 

Owners,  ships, 

disputes  between,  316. 
jurisdiction  as  to,  316. 

Oyster  beds,  damage  to,  357. 


P. 

Part  of  will,  probate  of,  92. 

Particular  fund,  grant  of  administration 
to,  121. 

Particulars, 

divorce,  284. 
probate  actions,  141. 

Parties, 

citation  of,  probate,  137,  148. 
divorce  suits,  278. 
probate  actions,  136. 

Passage,  Liverpool  Court  of,  326. 
Pauperis,  formd,  suing  in,  279. 
Paupers,  divorce  by,  279. 

Pay, 

sailors,  will  of,  79. 
soldiers,  will  of,  79. 

Payment, 

into  Court,  Admiralty,  435. 
out  of  Court,  Admiralty,  435. 
into  Court,  divorce,  313. 
out  of  Court,  divorce,  314. 

Pencil,  will  written  in,  1 1 . 

Pendente  lite, 

administration,  126. 
alimony,  256,   301.      See  under  Ali- 
mony. 

Pensions,  will  of,  79. 

Perishable  estate,  administration  for,  128. 

Permanent  alimony,  258,  303.     See  under 

Alimony, 
allotment  of,  303. 
procedure  for,  303. 
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i,  in,  action,  330. 

Petitions,  276. 
act  on,  300. 

affidavit  verifying,  277. 
alimony  pendente  lite,  301. 

permanent,  303. 
amendment  of,  281. 
cross,  285. 

divorce,  276.     And  see  under  Divorce. 
formd  pauperit  suits,  279. 
husband,  by,  196. 
judicial  separation,  reversal  of,  275, 

301. 
legitimacy,  declaration  of,  306. 

wife,  by,  196. 
parties  to,  278. 
reversal   of  judicial  separation,   for, 

275. 

rules  as  to,  276. 
supplemental,  282. 
variation  of  settlement,  304. 

Photograph,    identification    by,     divorce 
cases,  204. 

Piers,  &c.,  damage  to,  357. 

Pilotage, 

compulsory,  351. 
defence  of,  352 . 
foreign  ships,  as  to,  352. 
lien  for,  322. 

Pilots,  351. 

assistance  for,  352. 

compulsory,  353. 

liability  of,  353. 

lien  of,  352. 

rights  of,  352. 

salvage  services  by,  370. 

Pleadings, 

Admiralty,  432. 

answer,  divorce,  284. 

cross  petitions,  285. 

demurrer,  286. 

divorce,  284. 

amendment  of,  286. 

particulars  of,  284. 

probate  actions,  140. 

registrar's  certificate  as  to,  287. 

reply,  286. 
Powers,  wills  made  under,  53. 

Preliminary  act,  Admiralty,  433. 
cases  as  to,  434. 
contents  of,  434. 

Principal  Registry,  Probate,  67. 
Prize  Court,  constitution  of,  317. 

Probate,  1. 

actions,  classes  of,  134. 
admim.-tration,    68,    98.      See    under 
Administration. 


Probate — continued. 

affidavit  as  to  alterations,  &c.,  88. 

for,  85. 

scripts  of,  140. 
alterations  in,  85. 
appeals,  144. 

County  Court,  135. 
appearance, 

citations,  73. 

County  Court,  68. 

default  of,  139. 

District  Registry,  68. 

Principal  Registry,  67. 
appearance  to,  139. 

warning  to,  138. 
application  for,  67. 
attestation  clause,  where  none,  67. 
British  subject  abroad,  90. 
building  society,  as  to,  80. 
cancellation  of ,  151. 
caveats,  70,  84.     See  Caveats, 
children,  administration  to,  68. 
citations,  71. 

affidavit  for,  72. 

appearance  to,  73. 

executors,  152. 

heir,  148. 

how  issued,  72. 

object  of,  71. 

parties,  137. 

return  of,  into  registry,  73. 

service  of,  72. 

will,  as  to,  72. 

And  see  under  Citations, 
claim,  statement  of,  140. 
colonial,  91. 
common  form,  67,  75. 
compromises,  146. 
contentious  jurisdiction,  135. 
costs,  144. 

heir,  150. 

next  of  kin,  150. 
County  Courts,  in,  68,  132,  134. 

contentious  jurisdiction  in,  132. 
creditors,  by,  106. 
cross-examine,  notice  to,  141. 

death,  date  of,  96. 
defence,  141. 

delusions,  particulars  of,  141. 
deposit  of  will,  76. 
destroyed  will,  93. 
directions,  summons  for,  139. 
discovery  of  documents,  143. 
District  Registry,  in,  68,  82. 
division  of  business,  67. 
documents, 

incorporated,  88. 

production  of,  143. 
domicile,  notation  of,  96. 
double,  95. 
doubtful  cases,  87. 
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Probate— continued. 

duties,  155.     See  Estate  Duties, 
effect  of,  147. 

solemn  form,  147. 
engrossing  will  for,  85. 
erasures,  as  to,  88. 
estate  duty,   155.     See  under  Estate 

Duties. 

estate,  of  perishable  nature,  128. 
estates,  small,  68. 
evidence,  93,  143. 
executor, 

actions  by,  81. 

citation  against,  152. 

how  far  can  act  before,  80. 

lunacy  of,  126. 

oath  for,  85. 

power  of,  before  probate,  80. 

proof  by,  in  solemn  form,  149. 

retainer  by,  64. 

rights  of,  76. 

And  see  under  Executors, 
expunging  clauses  of  will,  92. 
foreigners,  89. 

grant,  revocation  of,  84,  151. 
grants, 

alterations  in,  85. 
save  and  except,  129. 
guardians,  appointment  of,  77. 
heir,  citation  of,  148. 
how  obtained,  85. 
identity,  proof  of,  86. 
Inland  Revenue  affidavit,  85. 
instruments  entitled  to,  76. 
interlineations,  as  to,  88. 
interveners,  136. 
Irish,  91. 

jurisdiction  as  to,  67. 
jury,  trial  by,  142. 
kin,  next  of,  150. 
legatees,  by,  150. 
lien  on  will,  76. 
limited  grants,  95. 
lost  wills,  93. 

married  women,  will  of,  6. 
next  of  kin,  150. 
non-revocation,  evidence  of,  93. 
notation  of  domicile,  96. 
notice  to  cross-examine,  141. 
oath  for  executors,  85. 
offices  having  jurisdiction,  67. 
part  of  will,  92. 
particulars  in,  141. 
parties,  136. 

citation  of,  137. 
perishable  estates,  128. 
pleadings,  140. 

particulars  of  delusions,  141. 
power,  reserving  to  others,  95. 
practice  of,  67. 
Principal  Registry,  the,  67. 
proceedings,  who  can  take,  149. 

G. P.D.&A. 


Probate — continued. 
production, 

of  documents,  143. 

of  will,  75. 

how  enforced,  75. 
registrar,  duties  of,  87. 
renunciation  of,  65. 
revocation, 

of,  85,  151. 

of  grants,  84,  151. 
save  and  except  grants,  administration, 

129. 

Scotch  confirmations,  90. 
scripts,  140. 

sealing  of  foreign  grants,  91. 
small  estates,  68. 
solemn  form  practice,  131. 
special  cases,  in,  87. 
stamp  duties,  155. 
statement  of  claim,  140. 
subpoenas,  76,  84,  143. 
summons  for  directions,  137. 
testator,  identity  of,  proof  of,  86. 
time  for  proving  will,  82. 
torn  will,  95. 
trial,  142. 

valuation,  mode  of,  162. 
warning,  appearance  to,  138. 
what  instruments  entitled  to,  76. 
when  not  required,  78. 
where  obtained,  82. 
who  can  take,  75. 
who  may  apply  for,  75. 

will, 

alterations  in,  88. 
deposit  of,  76. 
depository  for,  76. 
destroyed,  93. 
engrossing,  85. 
execution  of,  evidence  of,  93. 
foreigner,  89. 
interlineations  in,  88. 
lien  on,  76. 
lost,  93. 

married  women,  6. 
missing,  123. 
part  of,  92. 
probate  of  part  of,  92. 
production  of,  how  enforced,  75. 
time  to  prove,  82. 
torn,  95. 
undated,  89. 

where    to    prove,   82.     And    see 
under  Wills. 

wills, 

before  1838..  87. 
after  1838..  87- 


writ, 


indorsement  of,  138. 
issue  of,  138. 
service  of,  139. 
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Proceedings,  transfer  of,  Admiralty,  323. 
Procurator-General,  notice  to,  108. 

Production  of  documents,  probate  actions, 
143. 

Prohibited  degrees  for  marriage,  233. 

Proof, 

execution  of  will,  93. 
identity  of  testator,  86. 
lost  will,  93. 

Property,    settlement    of,    divorce,    263. 
See  under  Settlements. 

Protection  orders,  179,  305. 

affidavit  in  support  of,  305. 
alimony, 

as  to,  182. 

payment,  enforcement  of,  182. 
appeals  from,  184. 
application, 

by  husband,  180. 

by  wife,  180. 
Court  for,  181. 
desertion,  for,  305. 
discharge  of,  183,  306. 
effect  of,  180,  306. 
judge,  application  to,  305. 
procedure  for,  183,  305. 
registration  of,  306. 

Protest,  appearance  under, 
Admiralty,  432. 
divorce,  283. 

Provident  societies,  wills  of  shares  in,  79. 

Provisions,  complaint  by  seaman   as  to, 
402. 

Public  Trustee,  58,  105. 
executor,  as,  58. 
rights  of,  105. 

Publication  of  banns,  marriage  by,  237. 


Q. 

Queen  Consort,  will  of,  8. 


K. 

Rape,  202. 

Receiver, 

appointment  of ,  127,  311. 
pendente  lite,  127. 
wreck,  of,  381. 


References,  Admiralty  actions,  440. 

Registrars, 

Admiralty,  421,  439. 

accounts,  taking  of,  by,  439. 
marriage  by,  238. 
probate,  &c.,  87. 
references  to,  439,  440. 
report  of,  440. 

objections  to,  441. 

Registration,  mortgage  of  ship,  412. 
Re-hearing  divorce,  296. 

Release, 

discharge  of  seamen,  398. 
ship,  430. 

Bern,  actions  in,  330. 

Renunciation,  probate,  65. 

Repairs,  lien  for,  333. 

Reply,  divorce,  286. 

Reports,  Admiralty  references,  440. 

Res, 

arrest  of,  325,  425. 

sale  of,  442. 

what  it  includes,  333. 

Resealing, 

Irish  probates,  91. 
Scotch  probates,  90. 

Respondentia,  406. 

bond,  what  is,  406. 
lien  in  respect  of,  335. 

Restitution  of  conjugal  rights,  189. 
affidavit,  as  to,  249. 
alimony,  as  to,  253. 
answers  to,  250. 
appeals,  as  to,  298. 
decree,  when  made,  249. 
defences,  250. 
parties  to,  249. 
petitions  for,  249. 
respondent  abroad,  service  on,  254. 
separations,  as  to,  250. 
service  of  proceedings,  254. 

Restraint,  action,  Admiralty,  418. 

Retainer, 

executors,  by,  64. 
creditor  not,  right  of,  107. 

Reversal,   decree  of  judicial  separation, 
275. 
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Revival, 

matrimonial  offences,  214. 
wills,  56. 

Revocations,  probate,  47. 

by  whom  it  must  be  made,  49. 

cause  for,  47. 

codicils,  as  to,  50. 

consequence  of,  153. 

dependent  relative  doctrine,  of,  49. 

destruction  by,  47. 

duplicate  wills,  51. 

grants,  151. 

grounds  for,  152. 

letters  of  administration,  152. 

marriage  by,  53. 

mode  of,  47. 

presumption  as  to,  51. 

what  is  sufficient,  47. 

will, 

married  women,  8. 

or  codicil,  47. 

subsequent,  by,  52. 

Rights,  conjugal,  restitution  of ,  189. 

And  gee  under  Restitution  of  Con- 
jugal Rights. 


S. 

Sailors, 

effects  of,  79. 

wills  of,  8,  11,  79,  401. 

Sale, 

bottomry  bonds,  411. 
ret,  442. 
ships,  417. 

Salvage,  339,  367. 
actions,  426. 
agreement  as  to,  376. 

setting  aside  of,  376. 
iimouut  of,  how  fixed,  374,  370. 
apportionment  of,  378. 
arrest  in  action  for,  427. 
contribution  to,  379. 
County  Courts'  jurisdiction,  323. 
crew,  when  cannot  claim,  370. 
Crown, 

rights  against,  380. 

ships,  by,  372. 
definition  of,  367. 
derelict,  test  as  to,  375. 
disputes  as  to,  379. 
distribution  of,  action  for,  426. 
division  of,  378. 
expenses  of  salvors,  376. 
extent  of  peril,  369,  376. 
forfeiture  of,  377. 


Salvage — continued. 

jurisdiction  as  to,  apportionment  of, 

378. 

justices'  jurisdiction,  326. 
lieu  for,  332,  334. 
life,  367,  379. 

lifeboats,  crew  of,  claim  by,  372. 
loss  of  salvors,  376. 
misconduct,  meaning  of,  377. 
passengers'  rights,  as  to,  370. 
peril,  extent  of,  369,  375. 
pilot,  when  cannot  claim,  370. 
property,  value  of,  375. 
risks  of,  375. 

rules  for  fixing  amount  of,  374. 
salvors'  rights  of,  against  Crown,  380. 

risks  of,  375. 
services  of,  369. 

setting  aside,  agreement  as  to,  376. 
ship  agent's  claim  for,  372. 
ships  belonging  to  same  owners,  373. 

sailing  in  company,  372. 
towage,  services,  371. 
tugs,  when  cannot  claim,  371. 
value,  disputes  as  to,  379. 

how  ascertained,  379. 
who  can  claim  for,  369. 
who  cannot  claim  for,  370. 
wreck,  receiver  of,  381. 

Save  and  except,  grants.  129. 
Savings  bank  deposits,  79. 

Scotch, 

confirmations,  90. 

estates,  notation  of  domicile,  96. 

grants,  85,  90. 

resealing  of,  90. 

Scripts,  affidavit  of,  probate  action,  140. 
Sea  carriers,  liability  of,  358. 

Seamen, 

accounts  as  to  wages,  397. 
actions  by,  400. 

limitation  of,  40r>. 
agreements, 

alterations  in,  397. 

as  to  wages,  3V5. 

1 1  THIS  of,  395. 
allotment  notes,  396. 
attachment  of  wages  of,  403. 
compensation  to,  397. 
complaint  as  to  provisions,  402. 
contract  by,  determination  of,  404. 
contracts  of,  398. 
death  of,  398,  401. 
debts  of,  402. 
definition  of,  394. 
discharge  of,  397. 
effects  of,  79,  401. 
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Seamen — conliii  ucd. 
estates  of,  79,  401. 
foreign,  394. 
forfeiture  of  wages,  403. 
injury  to,  400. 

justices,  jurisdiction  of,  costs,  400. 
lien  of,  332,  334,  405. 
medical  aid  for,  402. 
provisions,  complaint  as  to,  402. 
release  by,  398. 

service  of,  how  determinablc,  398. 
wapes  of,   317,   326,   334,  338,    39*. 

Sec  under  Wages, 
wills  of,  8,  11,  79,  401. 
wrongful  dismissal  of,  405. 

Separations,  181,  224. 
adultery  after,  197. 

defence  of,  225. 

ground  for,  225. 
agreements  for,  215. 
alimony,  as  to,  182. 
appeals,  as  to,  184. 
application  for,  181. 
bars  for,  224. 
children,  custody  of,  181. 
Court,  the,  181. 
cruelty,  as  to,  225. 
decree  of,  effect  of,  226. 
deeds  for,  211. 
defences,  224. 

effect  of  decree  of  judicial,  220. 
grounds  for,  224. 
husband,  for,  181. 
judicial,  224. 

reversal  of,  275. 

petition  for,  275,  301. 
procedure  for,  183. 
justices,  by,  181. 
may  constitute  connivance,  211. 
voluntary,  208. 
wife,  against,  181. 
wilful,  209,  225. 

Service, 

abroad,  divorce,  282. 

Admiralty  writ,  425. 

citation,  72,  282. 

divorce  petition,  282. 

instruments  under  seal,   Admiralty, 

441. 

probate  writ,  139. 
substituted,  divorce,  282. 
warning  to  caveat,  7 1 . 

Settlement, 

estate  duty,  170. 
of  property,  263. 

Settlements,  263,  304. 

alimony,  to  secure,  259. 
practice  as  to,  304. 


Settlements — con  t  in  ncd. 
property, 

divorce,  263. 
duty  payable  on,  1 70. 
small  estates,    171.      And  nee  under 

Estate  Duties, 
variation  of,  263,  304. 

petition  for,  304.    And  see  Varia- 
tion of  Settlements. 

Shipping.     See  under  Admiralty. 

Ships, 

cargo,  damage  to,  316. 
collisions  between,  337. 
foreign,  detention  of,  320.  And  see 

under  Foreign  Ships, 
forfeiture  of,  317. 
illegal  colours  of,  317. 
mail,  427. 

exemption  of,  from  arrest,  427- 
mortgage  of,  412. 

certificate  of,  413. 

declaration  as  to,  413. 

discharge  of,  412. 

expunging  from  register,  416. 

invalid,  416. 

mortgagee  taking  possession,  414. 

priority  of,  412. 

registration  of,  412. 

requisites  to,  412. 

sale  under,  414. 

ship  out  of  country,  413. 

transfer  of,  413. 

unregistered,  415. 
release  of,  430. 
removal  of  captain -of,  318. 
sale  of,  417. 
slave,  318. 

And    see    under    Admiralty    Law, 

Damage,    Maritime    Lien,    and 

Seamen. 

Shipwright,  repairs  by,  333. 

Short  cause  list,  Admiralty  actions,  436. 

Signature  of  testator  to  will,  21. 

Simple    administration,    98.       See    under 
Administration. 

Sisters,  administration  by,  103. 

Small  estates,  68,  164. 

administration  of,  68. 
applications  for  probate  for,  68. 
estate  duty  on,  164. 

Sodomy,  202. 

Soldiers, 

estates  of,  79. 
wills  of,  11. 

Solemn  form  probate,  131.     And  see  under 
Probate. 
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Solemnization  of  marriage,  236. 
Solicitor,  Treasury,  grant  to,  108. 

South  Africa, 

marriage  in,  232. 
slave  ships,  318. 
slavers,  318. 

Sovereign,  will  of,  1 . 

Special  grants,  administration,  117-    And 
nee  under  Administration  and  Probate. 

Special  licence,  marriage,  237. 

Stamp  duties,  155.      And  sec  under  Estate 
Duties. 

Subduction,   caveat,  71.      And  see  under 
Caveats. 

Subpoenas, 

divorce,  289. 
probate,  76,  84,  143. 
produce  documents,  143. 
will,  to  bring  in,  76. 

Substituted  service,  divorce  papers,  282. 

Succession  duty,   171.     See  under  Estate 
Duty. 

Summons, 

directions,  probate,  139. 
divorce,  299,  300. 
probate  actions,  139. 

Superintendent  Registrar,  marriage   by, 
239. 

Sureties, 

action  against,  116. 
administration,  114. 
dispensation  of,  114. 
justification  of,  116. 
residence  of,  115. 


T. 

Table,  estate  duties,  163. 
Telegraph  cables,  damage  to,  357. 

Testamentary  guardians,  will  appointing, 

77. 

Testamentary  intentions,  13. 
Testamento  annexe,  administration,  117. 
Testator,  signature  of,  21. 
Threats,  will  made  by,  14. 


Time, 

Admiralty,  appeals,  444. 
affidavit  of  scrips,  141. 
appeals,  divorce,  297. 
defence,  probate,  141. 
extension  of  divorce,  299. 
proof  of  will,  82. 
statement  of  claim,  probate,  140. 
summons  for  divorce,  299. 

Tow,  damage  to,  and  by,  384. 

Towage,  316,  383. 

amount  recoverable  for,  384. 

claims,  hearing  of,  384. 

contract  of,  383. 

County  Court  jurisdiction  as  to,  384. 

defence,  385. 

definition  of,  383. 

jurisdiction  for,  384. 

liability  of  tug  and  tow,  387. 

release  of  tug,  385. 

remuneration  for,  384. 

tow,  damage  by  and  to,  384. 

Traitors,  wills  of,  9. 

Treasury  administration,  grants  to,  108. 

Trial, 

Admiralty  actions,  436. 
divorce,  287,  290. 

carnerd,  in,  290. 
jury,  by,  142. 
mode  of,  287. 
new  trial,  divorce,  296. 
probate  actions,  142. 
setting  down  for,  288. 

Trustee, 

executor,  as,  58. 
public,  58,  105. 
rights  of,  105. 

Tugs.     And  see  Admiralty  ;  Towage, 
actions  against,  388. 
damage  by,  liability  for,  385. 
damage  to,  384. 
defence   of  compulsory  pilotage  not 

available,  386. 
defences  of,  386. 
duties  of,  383. 
liabilities  of,  387. 
mismanagement  of,  384. 
negligence  of,  387. 
release  of,  from  contract,  385. 
salvage  services  by,  371,  385. 
tow,  damage  by,  384. 


U. 

Undue  influence,  wills  obtained  by,  14. 
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V. 

Valuation,  mode  of,  for  probate,  162. 
Value,  salvage,  379. 

Variation  of  settlements,  263. 
answer,  the,  304. 
appearance  for,  304. 
death  of  party,  267. 
motion  to  the  Court  on,  304. 
nullity  suits,  263. 
petition  for,  263,  304. 
procedure  on,  265,  304. 
rejoinder,  the,  304. 
reply,  the,  304. 
report  of  registrar,  304. 

Void  marriages,  228,  232. 
Voidable  marriages,  228,  243. 
Voluntary  separation,  208. 


W. 

Wages,  seamen's,  317,  326,  334,  338,  394. 
account  of,  397. 
action  for,  400,  405. 
advance  of,  396. 
agreement  for,  395. 

alterations  in,  397. 

rules  as  to,  396. 
allotment  notes,  397. 
amount  of,  395. 
arrest  in  action  for,  425. 
attachment  of,  403. 
captain's,  400. 
compensation  for,  397. 
County  Court  jurisdiction,  400. 
death  of  seaman,  398,  401. 
debts,  as  to,  402. 
foreign  Courts,  as  to,  400. 
foreign  seamen,  394. 
forfeiture  of,  403. 
jurisdiction  as  to,  394. 
justices'  jurisdiction,  400. 
lien  for,  332,  334,  405. 
masters,  400. 
mutual  releases  for,  398. 
payment  of,  398. 
priority  of,  338,  397. 

seamen,  397. 

recovery  of,  by  Board  of  Trade,  401. 
release  as  to,  398. 
seaman,  death  of,  398,  401. 

definition  of,  394. 

foreign,  394. 

priority  of,  397. 


Wages,  seamen's— continued. 
sums  recoverable  as,  404. 
termination  of  service  before  time,  399. 
time  to  pay,  399. 
time  to  sue  for,  405. 

And  see  under  Seamen. 

War,  booty  of,  316. 

Warning, 

appearance  to,  138. 
caveats,  84. 

Warrant, 

issue  of,  425. 

of  arrest,  Admiralty,  425. 

service  of,  427. 

Widow,  administration  by,  68,  102. 

Wife, 

administration  by,  68,  102. 

alimony  for,  182,  256,  301.     And  nee 

under  Alimony, 
condonation  by,  212. 
costs  of,  in  divorce,  309. 
cruelty  by,  203. 

maintenance  of,  after  divorce,  259. 
resisting  intercourse,  246. 
security  for  costs  of,  309. 
witness  to  will,  39. 

Wilful  separations,  209,  225. 

Wills.     And  see  under  Probate. 

acknowledgment  of  signature  to,  26. 

aliens,  5. 

alterations  in,  14,  41,  88. 

decisions    as    to,    43.      And    see 

under  Alterations, 
appearance  of,  88. 
assistance  for  testator,  21. 
attestation  of,  18,  33. 
blanks  in,  46. 
blind  person,  by,  2. 
British  subjects  abroad,  19. 
building  society  shares,  80. 
cancellation  of,  47. 
children,  as  to,  8. 
codicil,  as  to,  50. 
coercion,  as  to,  14. 
colonial,  91. 
conditional,  54. 
contingent,  55. 

dated  before  1838,  probate  of,  87. 
deaf  person,  by,  2. 
deposit  of,  76. 
depository  for,  76. 
destroyed,  93. 
destruction  of,  47,  93. 
disabilities,  2,  4. 
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Wills— continued. 

documents  incorporated,  16. 

double  probate  of,  95. 

drunkards,  4. 

dumb  person,  2. 

duplicate,  revocation  of,  51. 

engrossment  of,  for  probate,  85. 

erasures  in,  46. 

execution  of,   13,   18.     And  sec  under 

Execution. 

executors'  acts,  before  probate,  80. 
executors  of.      And  we  under  Exe- 
cutors. 

experts,  evidence  of,  42. 
fear,  made  through,  14. 
felons,  9. 

foot  or  end,  meaning  of,  22. 
force,  obtained  by,  14. 
foreigners,  5,  19,  89. 
form  of,  12. 
fraud,  by,  14. 

guardian,  appointment  of,  8. 
holograph,  26. 
idiots,  2,  58. 

illiterate  witnesses  to,  28,  35. 
inconsistent,  63. 
incorporation  of  documents,  16. 
infants,  2. 

appointment  of  guardians  of,  8. 

executors,  as,  59. 
intention,  testamentary,  13. 
interlineations  in,  88. 
Irish,  91. 
joint,  12. 
King,  by,  1. 
lien  on,  76. 
limited  probate  of,  95. 
lodgment  of,  in  Court,  76. 
lost,  93,  123. 
lunatics,  2. 
mark, 

execution  by,  21,  31. 

witnessing  by,  31. 
marksman,  by,  21,  31. 
marriage, 

effect  of,  53. 

revokes,  53. 
married  women,  6. 

revocation  of,  8. 
missing,  93,  123. 
monomaniacs,  3. 
mutual,  13. 

necessity  of  writing,  1 1 . 
nuncupative,  12. 
obliterations  in,  46. 
or  outlaws,  9. 
part  of,  probate  of,  92. 

pay.   . 

sailors,  79. 

soldiers,  79. 
pencil,  written  by,  1 1 . 
pensions,  79. 


Wills — continued. 

persons  of  weak  intellect,  3. 
probate  of,  In. 

lost,  93. 
production  of,  75. 

how  enforced,  75. 
Queen  Consort,  of,  8. 
registrar's  duties  as  to,  87. 
renunciation  by  executors,  65. 
requisites  of,  11. 
revival  of,  66. 
revocation    of,   47.      And   see  under 

Revocation, 
sailors,  8. 
Scotch,  90. 
seaman,  8,  11,  79. 
shares, 

in  building  society,  80. 

in  friendly  society,  79. 
signature  to,  21. 
soldiers,  11,  79. 
Sovereign,  by,  1. 
subsequent,  revocation  by,  52. 
testator, 

signature  of,  21. 

assistance  for,  21. 
by  third  person,  21. 
testator's  disabilities,  2. 
threats,  as  to,  14. 
time  for  proving,  82. 
torn,  95. 
traitors,  9. 
undated,  89. 
undue  influence,  14. 
void,  when,  14. 
when  provable,  82. 
where  proved,  82. 
who  may  make,  1 . 
witness, 

conflicting  testimony  of,  33. 

executor,  as,  38. 

gifts  to,  35,  37. 

illiterate,  28,  35. 

interested,  35. 

lunatic,  34. 

to,     26,     34.       And    .iff     under 

Execution  of  Wills, 
writing,  necessity  of,  11. 

Witnesses, 

attendance  of,  289. 

commission     for     examination     of, 

289. 

divorce,  289. 
gifts  to,  35,  37. 
husband  as,  39. 
illiterate,  28,  35. 
interested,  35. 
lunatic  as,  34. 
marriage,  to,  242. 
notice  to  cross-examine,  141. 
persons  who  should  not  be,  34. 
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Witnesses — continued. 

subpoenas  for  divorce,  289. 

probate,  76,  84,  143. 
young  persons  as,  35. 
wife  as,  39. 

wills,  26,  34.     And  see  under  Execu- 
tion of  Wills. 

Wrecks,  349. 

Commissioners,  382. 
damage  by,  349. 


Wrecks — continued. 

marking  position  of,  350. 
receiver  of,  381. 
removal  of,  349. 

Writ, 

Admiralty,  424. 

service  of,  425. 

substituted  service  of,  424. 
probate,  138. 

service  of,  139. 
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